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Ne admittas, 


N E admittas (ſo called from thoſe words in the writ, 
Prohibemus ne admittas) is a writ directed to the 

biſhop at the ſuit of one who is' patron of any 
church, and he doubts that the biſhop will collate a 
clerk of his own, or admit a clerk preſented by another, to 


the ſame beneſice: then be that doubts it ſhall have this 


writ, to prohibit the biſhop that he ſhall not collate or 
admit any to that church, pending the ſuit. Terms of 
the L. (a) a 


* New ſtyle, See Ralendar, 


_ Nocturn, 


OCTURN, was mice fo called; from the an- 
cient chriſtians riſing in the night to perform the 


ſame, Gib. 263.” 
Nomination to a benefice. See Benefice, 
Non-conformiſts, See Difſenters, 
| Non- reſidence. See Reſidente. 
Notable goods. See Wills. 


Notary publick, 


1. A N:tary was anciently a ſcribe, that only took notes 
or minutes, and made ſhort draughts of writings, 
and other inſtruments, both publick and private, But at 


— — 3 — 


po (a) See wol. i. P. 31. | 
ba Vor. III. B this 
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Notary, who, 


He ſworn, 


Notary publick. 


this day we call him a notary publick, who confirms and 


atteſts the truth of any deeds or writings, in order to 
render the ſame authentick. Ayl. Par. 382. 

The law books give to a notary ſeveral names or appel- 
lations; as, actuatius, regiſtrarius, ſcriniarius, and ſuch 
like. All which words are put to fignify one and the 
ſame; perſon. But in England, the word regiſtrarius is 


. . confined to the officer of ſome court, who has the cuſtody 


of the records and archives of ſuch court; and is often- 
times diſtinguiſhed from the aZuary thereof. But a regiſter 
ought always to be a notary. publick ; fot that ſeems to be 
a neceſſary qualification of his office. 

2. A notary public k is appointed to this office by the 
archbiſhop of Canterbury; wha in the inſtrument of ap- 
pointment decrees, that “ full faith be given, as well in 
« as out of judgment, to the inſtruments by him to be 
„% made.” Which appointment is alſo to be gegiſtred and 
ſubſcribed by the clerk of his majeſty for faculties in Chan - 


cery. 1 Ought. 486. Ayl. Par. 385. 
3. A notary on his appointment muſt ſwear, ** that he 


will faithfully exerciſe the office of notary publick ; that 


he will faithfully make contracts, wherein the conſent 
of parties is required, by adding or diminiſhing nothing, 
without the will of the parties, that may alter the ſub- 
ſtance of ghe ſat; that if in making any inſtrument the 
will of one party only is required, he will in fuch cafe add 
or diminiſh nothing that may alter the ſubſtance of tbe 
fact, againſt the will of ſuch paity; that he will not make 
inſtruments of any contract, in which he ſhall know there 
is a violence or fraud; that he will reduce contracts into 
an inſtrument or regiſter ; and after he ſhall have fo re- 
duced the ſame, that he will not maliciouſly delay to make 
a publick inſtrument thereupon, againſt the will of him or 


them, on whoſe behalf ſuch contract is to be ſo drawn: 


His office in the 
coatettation of 
ſuit, | 


Saving to himſelf his juſt and accuſtomed fees.“ 

4. A notary publick (or actuary) that writes the acts 
of court, ought not only to be choſen by the judge, but 
approved alſo by each of the parties ip ſuit; for tho? it 
does of common right belong to the office of the judge, 
to aſſume and chooſe a notary for reducing the acts of 
court in every cauſe into writing, yet he may be refuſed 
by the litigants: for the uſe of à notary was intended, 
not only on account of the judge, to help his memory in 
the cauſe, but alſo that the gue might not be injured 
by the judge. yl. Par. 382. | 

| * * 
« And 


Notary public. 3 


And particularly, the office of a notary in à judicial 
cauſe is employed about three things: Firſt, He ought to 
regiſter and inroll all the judicial aQs of the court, accord- 
ing to the decree and order of the judge, ſeting down in 
| the act the very time and place of writing the ſame. Se- 
condly, He ought to deliver to the- parties, at their eſpe- 
cial requeſt, copies and exemplifications of all ſuch judicial 
acts a proceedings, as are there enacted and decreed. 
And thirdly, He ought to retain and keep in his cuſtody 
the originals of ſuch acts and proceedings, commonly called 
the protocols (æęala xuna the notes, or fit draughts.) ON, 

5. As a notary is a publick perſon, ſo conſequently-all 8 of 
inſtruments made by bim are called publick inſtruments ; Tc 
and a judicial regiſter or record made by him, is evidence 
in every court, according to the civil and canon law. And 
a biſhop's regiſter eſtabliſhes a perpetual proof and evidence, 
when it is found in the biſhop's archives; and credit is 
given not =_ to the original, but even to an authentick 
copy exemplified, Al. Par. 386. 

And one notary publick is ſufficient for the exemplifica- 
tion of any act; no matter requiring more than one notary 
to atteſt it. 7d. < 
nd the rule of the canon law is, that one-notary is 
equal to the teſtimony of two witneſſes. Gib/. 996. 

6. By the ſeveral ſtamp acts, the admiſſion of a notary Stamps, 
ſhall be upon a treble 40 8. ſtamp (5). j 

And every notarial act ſhall be-on a 2 s. ſtamp, , + 


5 
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Novel diſtetin. 


. THE writ of affiſe of novel diſleifin (nove diſniſme) 
lieth, where tenant for life, or tenant in fee ſimple, 
or in tail, is diſſeiſed of his lands or tenements, ot put out 
L thereof againſt his will. F. N. B. 408. | 33 74 Th. 
November the fifth. See Holidaps..» - 
| Noncupatioe will. See Wills. 
r — - . — - | 5 „ 
) By ſubſequent acts, in all 81; 


oY) Rs Daths. 


ONE ſhall bring into diſpute the determinations 
of the church, concerning. oaths. to be taken ,in 
the eccleſiaſtical or in the temporal courts; on pain of 
being declared an heretick. Arund. Lind. 297. a 
As we confeſs that vain and raſh ſwearing is forbidden 
._ chriſtian men by our Lord Jeſus Chriſt, and James his 
apoſtle 3 ſo we judge that chriſtian religton doth not pro- 
hibit, but that a man may ſwear when the magiſtrate re- 
quireth, in a cauſe of faith and charity, ſo it be done ac- 
cording to the prophet's teaching, in juſtice, judgment, 
and truth. Art. 39. A 
The giving of every oath muſt be warranted by act of 
| 3 or by the common IA time out of mind. 
2 Infl. 73. 2 
Oath ex officics 2. The oath er icio, is an oath whereby any perſon 
may be obliged to make any preſentment of any crime or 
offence, or to confeſs or accuſe himſelf or herſelf, of any 
criminal matter or thing, whereby he or ſhe may be liable 
to any cenſure, penalty or puniſhment whatſoever. 

By a canon of archbiſhop Boniface: Laymen Hall be 
compelled by ercommunication, i need be, to take an oath to 
Jpeak-the truth, when enquiry ſhall be made by the prelates and 
12 ecclefiaflical, for the correction of fins and exceſſes. 

ind. 1 . HO | [116 017 
Af — E. 47. In the time of the parliament, 
4 the lords of the council at Whitehall demanded of Pop- 
ham and Coke chief juſtices, upon motion made by the 
commons an parliament, in what caſes the ordinary may 
examine any perſon ex efficio upon oath. And upon good 
conſideration and view of the books, they anſwered to the 
lords of the council at another day in the council cham» 
der: 1. That the ordinary cannot confirain any man, 
- ecclcſiaſtical or temporal, to ſwear generally. to anſwer to 
ſuch interrogatories as ſhall be adminiſtered unto him; but 
ought to deliver to him the articles upon which he is to 
be examined, to the intent that he may know whether 
he ought by the law to anſwer to them. And ſo is the 
courſe of the chancery; the defendant hath a copy of the 
bill delivered unto him, or otherwiſe he need not to an- 
ſwer it. 2. That no man eccleſiaſtical or temporal, 
nu Hl be examined upon the ſecret thoughts of his beart, 
or of his ſecret opinion; but ſomething} ought to be ob- 
jected . againſt him, which be hath ſpoken or done. 
© 3+ That no layman may be examined ex officio, except in 
two 


Lawfuloeſs of 1 · 
an oath; N 


* 


* 


minal, and the party is 1 to anſwer upon oath, be 
: | | 3 


Oaths. 


are not lettered, wherefore they may eaſily be inveigled 
and intrapped, and principally in hereſies and errors, 
12 Co. 26. | | 

Again, H. 13 J. Dightmm and Halt's caſe. They were 
committed by the high commiſſioners, becauſe they refuſed 
to take the oath ex officio; whereupon an habeas- corpus 
being awarded, it was returned, that they were commit- 
ted, becauſe: they being convented for ſlandrous words, 
againſt the book of common prayer and the government 
of the church, and being tendered the oath to beexamined 
upon theſe cauſes, they refuſed, and were therefore com- 
mitted. And after three terms deliberation, the court 
now gave their reſolution, that they un to be delivered, 


And the reaſon thereof Coke chief juſtice declared to be, 


becauſe this examination is made to cauſe them to accuſe 
themſelves of the breach of a penal law ; which is againſt 
law, for they ought to proceed againſt them by witneſles, 
and not inforce them to take an oath to accuſe themſelves, 
Cro. Ja. 388. | "= 2 

Finally, by the ſtatute of 13 C. 2. c. 12. it is enacted, 
that it Hall not be lawful for any perſon exerciſing” eccleſi- 
oftical juriſdiction, to tender or adminiſter to any perſon what- 
foever, the oath uſually called the cath ex officio, or any other 
oath, whereby ſuch perſon to whom the ſame is tendered ur ad- 


miniſired, may be charged or compelled to confeſi, ar ac. 


cuſe, or to purge him or berſelf of any criminal mutter 
or thing, whereby he or ſhe may be liable to cenſurs or pu- 
niſhment, | N 

But in other caſes, where the courſe of the ecclefiaſtical 
courts hath been, to receive anſwers upon oath, they 
may ftill receive them, And therefore in the caſe of 
Hern and Brown, T. 31 C. 2. where a ſuit was for pay- 
ment of the proportion aſſeſſed towards the repair of the 
church, the defendant offering to give in his anſwer, but 
not upon oath,” prayed a prohibition, becauſe it was re- 
fuſed, The court, after hearing arguments, denied the 
prohibition ; for they ſaid, it was no more than the 
chancery did to make defendants anſwer upon oath in ſuch 


like caſes, Gib/, 1011. 1 Ventr. 339. | | 


And ſome years before that in the caſe of Goulſon and 
Wainwright, it was held by the court, that if articles 6 
officio are exhibited in the ſpiritual court for matters cri- 

may 


- 


two cauſes (matrimonial and teſtamentary); and that was 
grounded upon great reaſon : for laymen for the moſt part 


Paths. 


may have a prohibition: but if it be a c:v4/ matter, be 
cannot do ſo, for then he-s bound to anſwer, G1ib/. 1011. 


1 Sid. 374. 
he oath of calumny was required by the Roman 
law, of all perſons engaged in any lawſuit, obliging both 


plaintiffs and defendants, at the beginning of the cauſe, 


to ſwear that their demands and their defences were ſin- 
cere and upright, without any intention to give un- 


neceſſary trouble, or to uſe quirks and cavils. 1 Domat.. 


439 | 
And by a legatine conſtitution of Otho it is thus or- 


dained: The oath ef calumny, in cauſes eccleſiaſtical and 
civil, for ſpeaking truth in ſpirituals whereby the truth 
may be more eaſily diſcovered, and cauſes mare ſpeedily deter- 
mined, we ordain for the future to be taken in the kingdom 
of England, according to the canonical and legal ſandion, 
85 cuſtom obtained to the contrary notwithflanding. Athon. 
o. | | | 
The oath of calumny] Which oath was this:“ You ſhal] 
& ſwear, That you believe the cauſe you move is juſt: 
« Tbat you will not deny any thing you believe is truth, 
when you are aſked of it: That you will not (to. your 
« knowledge) uſe any falſe proof: That you will not 
„ out of fraud requeſt any delay, ſo as to prottact the 
4% ſuit; That you have not given or promiſed any thing, 
e neither will give or promiſe any thing, in order to ob- 
* tain the victory, except to ſuch perſons, to whom the 
% laws and the canons do permit: So help you God.” 
Conſet. 91. 
Of calumny] Jusjurandum calumniæ; ſc. vitandz : for 
the avujding of calumny.. . Athon. 60. | 
To be taken] And this, both by the plaintiff and the de- 


fendant. Which if they ſhall refuſe reſpectively, the 


plaintiff in ſuch caſe ſhall loſe his cauſe, and the defendant 
ſhall be taken as having confeſſed. Athon. 60. wed 

The. cuſlom obtained to the contrary natwith/landing] By 
this it appeareth that by the, cuſtom of the realm of Eng- 
land, the oath of calumny was not to be adminiſtred, 
Nevertheleſs, this cuſtom, was not ſo general as in, this 


canon is alleged. The caſe was thus: Laymen were free 


by the cuſtom of the realm from taking of that oath, 
unleſs it were in cauſes matrimonial and teflamentary ; and 


in. thoſe two caſes, the eccleſiaſtical judge might examine 


the parties upon their oath, becauſe contracts of matrimo- 
Dy, and the eſtates of the dead, are many times ſecret, 
| and 
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Daths. 


and do not concern the ſhame and infamy. of the party, 
as adultery, incontinency, ſimony, hereſy, aud ſuch like. 
And this appeareth by two writs in the regiſter, di- 
reed to the ſheriff, to prohibit the ordinaries from 
calling laymen to that oath againſt their wills, ex- 
cept in thoſe two caſes. 2 Ia. 657. 12 Co. 26. Gib. 
1011. N | | "x | e 

But this cuſtom extended not to thoſe of the clergy, 
but to lay people only; for that they of the clergy, being 
preſumed to be learned men, were better able to take the 
oath of calumny. 2 fl. 657. Ou 

But if, in a penal law, the juriſdiction of the ordinary 
be ſaved, as by 1 Eliz. for hearing of maſſes, or by 13 
El. for uſury, or the like, neither clerk nor layman ſhall 
be compelled to take the oath of calumny ; becauſe it may 
be an evidence againſt him at the common law, upon the 
penal ſtatute. 2 fl. 657. 12 Co. 27, a0 

This oath had long continuance in the eccleſiaſtical 
court: and it had the warrant of an act of parliament, 
in 2 H. 4. c. 15. whereby it was enacted, that dioceſans 
ſhall proceed according to the canonical ſantlims ; which act 


was repealed by 25 H. 8. c. 24. but was revived in the 


reign of queen Mary, and then all the martyrs who were 
burnt were examined upon their oaths ; and then again 
by the x Kliz. c. 1. it was finally repealed, Aud the mat- 
ter touching this oath at this day ſtandeth thus: It is 
confeſſed, as well by the ſaid provincial conftitution of 
Otho, as by the regiſter, that the ſaid conſtitution was 
againſt the cuſtom C the realm: and no cuſtom of the 
realm can be taken away by a canon of the church, but 
only by act of parliament z and eſpecially in caſe of an 
oath, which is ſo ſacred'a thing, and which generally 
concerneth all the nobility, gentry, and commonalty of 
the realm of both ſexes; And by the ſtatute of the 25 


H. 8. c. 19. no canon againſt the king's prerogative, 


the law, ſtatutes, or cuſtom of the realm is of force; 
which is but declaratory of the common law. 2 Inft, 658. 
12 Co. 29. | ; | 
So that the reſult of the matter, upon theſe premiſes, 
will be this; So far as this conſtitution was againſt the 
cuſtom of the realm, it is of no avail: fo far as it is war- 
ranted by the cuſtom, it is ſtill of force; and conſequently 
extendeth to the clergy, and to laymen in cafes matrimonial 
and teſtamentary, and alſo to perſons who take the ſaid 
path voluntarily, and not by compulſion, 
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8 Paths. 
For the writs in the regiſter do only require, that lay- 
men be not compelled to anſwer againſt their will; fo that 


i any aſſent to it, and take it without exception, this 
andeth with law. 12 Co. 27. , q 


The voluntery 4. The voluntary or deciſive oath, is given by one 
— party to the other, when one of the litigants, be Bain 1 


able to prove his charge, offers to ſtand or fall by the 
oath of his adverſary 3 which the adverſary is bound to 
accept, or to make the ſame propoſal back again, other- 
wiſe the whole ſhall be taken as confeſſed by bim. 
| Ward Civ. L. 314. (e) 7 9 6.28 2A 
And this ſeemeth to have ſome foundation in the com- 
mon law, in what is called waging ef law ; which is a 
privilege that the law. giveth to a man, by his own oath'to 
free himſelf, in an action of debt upon a ſimple contract. 
1 Infl. 155, 157. 2 l. 45. | 
But this oath, in the eccleſiaſtical courts, is now ob- 

ſolete, and out of uſe. 1 Ought. 176. es 

Oath of truth, 5. The oath of truth, is when the plaintiff or defend- 
ant is ſworn. upon the libel or allegation, to make a true , 
anſwer of his knowledge as to his own fact, and of his 
belief of the fact of others. This differs from the former, 
for it is not deciſive; and the, plaintiff or defendant may 
proceed to other proofs, or prove the contrary to what is. 
ſworn.. Hood Civ. L. 314. | 

Oath of malice, 6, The oath of malice, is when the party propbnent 
ſwears that he doth not propoſe ſuch a matter or allega- 
tion, out of malice, or with an intent unneceſſarily to 
protract the cauſe. 1 Ought, 158. 
And this oath may be adminiſtred at any time during 
the ſuit, at the judge's diſcretion, whether the parties con- 
ſent to it or not. Id. | 

Suppletory oath. 7. The neceſſary or ſuppletory oath, is given by the judge 
to the plaintiff or defendant, upon half proof already made. 
This being joined to the half proof ſupplies, and gives 
ſufficient, power to the judge to condemn or abſolve. At 
is called the nece/ſ/ary oath, becauſe it is given out of ne- 
ceſſity, at the inftance of the party, whether the other 
party will conſent to it or not. But when the judge doth 
adminiſter it, he ought firſt to be ſatisfied, that there is 
an half proof already made, by one unexceptionable wit- 
neſs, or by ſome other ſort of proof, If the cauſe is of 
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(e) Qui jugjarandun difert prior de calumnia debet Jurare, fi 
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Daths. 


an high nature, and there is a temptation to perjury ; or 
if it is a criminal cauſe ; or if more witneſſes might be pro- 
duced to the ſame fact; then this oath cannot take place. 
Mood Civ. L. 314. Ayl. Par. 391. . 
Before the delegates at Serjeants Inn, Jan. 22, 1717. 
Williams and Lady Bridget Oſbprne. The queſtion below 
was, whether Mr, Viliams v married to the lady Bridget 
Oftorne ; the' miniſter who performed the ceremony, having 
formerly confelled it extrajudicially, but now denying 
it upon oath. So that there being variety of evidence on 
both ſides, the judge upon hearing the -cauſe-required, 
according to the method of eccleſiaſtical courts, the oath 
of the party, which the civilians term the fuppletory oath, 
that he was really married as he ſuppoſeth in his libel and 
articles. The accepting this oath (as was agreed on both 
ſides) is diſctetionary in the judge, and is only uſed where: 
there is but what the civilians eſteem a ſemiplena proba- 
tio; for if there be full proof, it is never required; and 
if the evidence doth not amount to a half proof, it is never 
granted, becauſe this oath is not evidence ſtrictly ſpeaking, 
but only confirmation of evidence; and if that evidence 
doth not amount to a half proof, a confirmation of it by» 
the party's own oath, will not alter the caſe, Upon ad- 
mitting the” patty to bis ſuppletory oath, the lady, appeals 
to the delegates: So that the queſtion now was not upon 
the merits, whether there really was a marriage or not, 
but only upon the courſe of the eccleſiaſtical courts, whe» 
ther the judge in this caſe ought to have admitted Mr. 
Williams to his ſuppletory oath, as a perſon that had made 
an half proof of that which he was then to confirm. The 
queſtions before the delegates were two: Firſt, whether 
the ſuppletory oath ought to be adminiftred in any caſe to 
inforce a half proof: And, ſecondly, admitting it might, 
whether the evidence in this caſe amounted to a half proof, 
ſo as to entitle Mr. Williams to pray that his ſuppletory 
oath might be received, As to the fiiſt, it was argued to 
be againſt all the rules of the common law, that a man 
ſhould be a witneſs in his own cauſe. It is not allowed 
in the temporal courts in any caſe but that of a robbery, 
which being preſumed to be ſecret, the party is admitted 
to be a witneſs for himſelf, In the temporal courts no 
man can be examined that has any intereſt, tho“ he be 
no party to the ſuit. On the other fide many authorities 
and precedents were cited out of the civil law, to prove 
this practice of allowing a ſuppletory oath. And there- 
fore the court held, that by the canon and civil law, the 
| | party 
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party agent, making a half proof, was intitled to pray 
that his ſuppletory oath might be received: And tho” it 
be againſt -the rules of the common Jaw, yet this being 
a cauſe of eccleſiaſtical cognizance, the civil and not the 
common law is to be the meaſure of their proceedings; 


na and therefore this practice being agreeable to the civil 


law, is well warranted in all caſes where the civil law is 
the rule, and the exerciſe of it lies in the diſcretion of the, 
judge. Secondly, It being therefore eſtabliſhed, that a 
perſon, making half proof, is intitled to his oath, the next 
queſlion was, what is, according to the notion of the 
civilians and canoniſts, a half proof. With them it was 
argued on the behalf of the lady, that nothing is eſteemed 
as a full proof, unleſs there be two poſitive unexception- 
able witneſſes to the very matter of fact, as to the mar- 
riage; that a half proof, which is the next degree of 
evidence, is what is affirmed, by the oath of one witneſs. 
as to the principal fact, and confirmed by concurreat cir- 
cumſtances: It muſt be by one witneſs; it muſt be evi- 
dence that concludes neceſſarily, and not by preſumption; 
there muſt be no preſumption to encounter it; and the 
witneſs muſt be of good repute: That matrimonial cauſes 
require the greateſt certainty; and where that is the ſole, 
queſtion, the proof ought to be fuller than where it comes. 
in by incident, as on ging adminiftration. 'To this 
it was anſwered on the other ſide, that half proof implies 
no more than what the common lawyers call preſumptive 
evidence ; and that is properly. called preſumptive evidence, 
which hath no one poſitive witneſs to ſupport it, but te- 
lies only on the ſtrength of circumſtances, And when 
there is one witneſs, who depoſeth directly to the principal 
fat, this immediately ceaſeth to bear the name of pre- 
ſumption, and aſſumes that of poſitive evidence, And 
that which in the temporal courts paſſeth for poſitive evi- 
dence, is the ſame degree of evidence with the full proof 
of the canoniſts and civilians. The ſuppletory oath doth 
ex vi termini import, that there, has been no one poſitive 
witneſs to the principal fact; and he that demands to be 
admitted to take his oath, doth thereby admit that he hath 
produced no concluſive evidence to the point in iſſue, 
and therefore the party himſelf ſupplies. the place of the 
witneſs, There is no fixing the bounds of an half proof ; 
for in many caſes circumſtances may overbear poſitive 
evidence: and then if thoſe circumſtances ſhould not be 
eſteemed to amount to an half proof, when the poſitive 


evidence would exceed it; that would be to overthrow 
159 the 


Paths. 


the poſitive evidence, by that which is bot ſo Rtrong, 


11 


Half proof therefore they concluded to be, that degfee G 


evidence which would incline a reaſonable man to either 


ſide of the queſtion ; and implies in the notion of it, that 

a poſitive witneſs hath not depoſed to the principal fact. 
And in this caſe, tho' there was no poſitive concluſive 
evidence, but only ſuth as depended on circumſtances, as 
confeſſions, and letters, and unuſual familiarities, yet the 
court thought it amounted to an half proof (4), and con- 
ſequent!y that the dean of the arches had done right, in 
admitting Mr. Williams to his ſuppletory oath : And there- 
fore they diſmiſſed the appeal, with 150 l. coſts, Str, 80. 

The party praying this oath, muſt” exhibit a ſchedule 
ingroſſed, with his hand to it, wherein is written ſo much 
as is proved more than half proof, or half proof; and muſt 
take his oath to ſpeak the truth of his own certain know- 
ledge. 1 Ought. 177. (e) 

8. By the ancient canon law, a proctor having a ſpe- 
cial proxy, may take the oath of calumny, and may ſwear 
in animam domini ; upon the ſoul of his client. Vio 
Civ. L. 298. | | 
But by Can. 132. It is ordained, that foraſmuch as in 


the probate of teſtament and ſuits for adminiſtration of 


the goods of perſons dying inteſtate, the oath uſually 
taken by proctots of courts, In animam conſlituentis, is 
found to be inconvenient; therefore from henceforth 
every executor, or ſuitor for adminiſtration, ſhall perſon- 
ally repair to the judge in that behalf, or his ſurrogate, 
and in his own perſoa (and not by proctor) take the oath 
accuſtomed in theſe caſes. 

9. The oath in /item, or of damages, is that by which 
the plaintiff eſtimates the damages in the loſs of any thing; 
_ which the judge may allow or moderate, Wood Civ. 

314. | 

10. The oath of expences and co/fs, is where the litigant 


Oath of da- 
mages. 


Oath of coſts. 


(which gained the ſentence or decree), upon the taxing of 


coſts, affirms upon his oath that theſe char were 
neceſſarily expended by him in the proſecution of his ſuit. 
Mood Civ. L. 314. | 
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(4) See Evidence, I, in not. | 
(e) According to civilians this oath is not tendered by either 
party, but required by the judge inopid probationum, and it is 
either /uppletory or purgatory, according as it is tendered to the 
pang or detendant ; but they agree that it ought rarely to 
e uſed, the maxim being, a&fore non probante, reus abjoluitar. 
See Huber ad Dig. 12. 2. 12, | a 

A 


Other oaths of - 
wie in the courts, 


Oath of allegi- 
ance, = 


. 


Oaths. 


11 cheſe qazþs are unknown to the common law, but 
they were all uſed in the courts governed by the civil or 
canon law. Ward Civ. L. 3144. rA 
But they ate only made uſe of in civil cauſes, and tan- 
net be properly applied to criminal. Mood Civ. L. 333. 
But the oath next following regardeth only criminal caſes: 


That js to ſay, 


11. The oath of purgation ; which oath was adminiſtred 
where the defendant was ſuſpected to be guilty; and'if he 
ſwore that he was innocent, and produced honeſt men for 
his compurgators, he was to be diſcharged, If he could 
not bring ſuch compurgators, to ſwear that they alſo be- 
lieved him innocent, he was eſteemed as convicted of ſuch 
crime, Mood Civ. L. 332. 8 
But by the aforeſaid act of the 13 C. 2. c. 12. It ſhall 
not be lawful for any perſon exerciling eccleſiaſtical juriſ- 
diction, to tender or adminiſter to any perſon, any oath 
whereby ſuch perſon to whom the ſame is tendred or ad- 


» miniſtred, may be charged or compelled to confeſs, or 


accuſe, or to purge him or herſelf of any criminal matter 
or thing, whereby he or ſhe may be liable to.cenſure or 
puniſhment, f 5 

12, Beſides the above recited, there are alſo divers other 
oaths of uſe in the courts: As, the oath of the proctor, 
that he hath not queſtioned the witneſſes ; the oath of the 
proctor, concerning his bill of coſts; the oath of the par- 
ty, for the obtaining of abſolution, that he will ſtand to 
the law, and obey the commands of the church; the oath 
of the party, on his being admitted in forma pauperis z 
the oath of the party, concerning matter newly come to 
bis knowledge; the oath of the party that he believes he 
can prove the, matter alledged; the oath of a creditor, 
concerning his debt; the oath of an executor, adminiſtra- 
tor, accountant, .churchwardens, queſtmen, curates, 
preachers, ſchoolmaſters, phyſicians, ſurgeons, midwives, 


and other ſuch like. 1 Ought. 176, 


13. Ihe oath of allegiance is very ancient: and by the 
common Jaw, every freeman at his age of twelve years 
was required, in the leet (if he were in any leet), or in 
the tourn (if he were not in any leet), to take the oath of 
allegiance,” 2 fl. 73. | | 

But the clergy, not being bound to attend at the tourn 
or leet, were conſequently ſo far exempted from taking this 
oath of allegiance. 2 IA. 121. 1 H. H. 64. 

But they were bound nevertheleſs to do homage to the 


king, for the lands held of him in right of the church. 


1 H. H. 71, 72. 
14. The 


Oaths. 


173 


14. The oath of ſupremacy came in after the reforma- oat of ſupre- 
tion, in conſequence, of abaliſhing the papal authority, macy+ 


And this oath all clergymen eſpecially were bound to take. 
15. The oath of abjuration came in after the revolu- 


Oath of abſus 


tion; received ſome alterations in the firſt year of queen tion. 


Anne; and- again in the firſt year of king George the 
firſt; and finally in the ſixth year of king George the 
third, And this oath, together with the ozths of allegi- 
ance and ſupremacy, all clergymen as well as others are 
bound to take, on their being promoted to offices. 


16. In all caſes wherein by any act of parliament an Orbe of da- 
oath (hall be allowed, authoriſed, or required, the ſolemn Ken. 


affirmation or declaration of any of the people called qua- 
kers ſhall be allowed inſtead of ſuch oath, altho* no par- 
ticular or expreſs proviſion be made for thatpurpoſe in ſuch 
act. 22 G. 2. c. 46. / 36. 

And if any perſon making ſuch affirmation or declara- 
tion, ſhall be lawfully convicted of having wilfully, falſly, 
and corruptly affirmed or declared any matter or thing, 
which if the ſame had been depoſed upon oath in the uſual 
form, would have amounted to wilful and corrupt per- 
| Jury; he ſhall ſuffer as in caſes of perjury, 14. 
| ut no quaker by virtue hereof ſhall be qualified or 
permitted to give evidence in any criminal caſes, or-to 
ſerve on juries, or to bear any office or place of profit ia 
the government. /. 27. 

17. By the 22 G. 2. c. 30. Every perſon being a mem- 
ber of the proteſtant epiſcopal church, known by the name 
"of Unitas fratrum, or the united brethren, which church 
was formerly ſettled in Moravia and Bohemia, and are ndw 
in Pruſſia, Poland, Sileſia, Luſatia, Germany, the United 
Provinces, and alſo in his majeſty's dominions, who ſhall 
be required to take an oath, ſhall be allowed inſtead of 
ſuch oath to make their ſolemn affirmation : But this not 
to qualify them to give evidence in a criminal cauſe, or to 
ſerve on juries, IR”; AR 

18, Such oaths ought to be impoſed on heathens and 
jews, which they allow to be obligatory. Fad Civ. 


T. 313. | 

Pha, a jew is to be (worn upon the old teſtament; 
and perjury upon the ſtatute may be aſſigued upon this 

oath. 2 Keb. 314. n 
And when jews take the oath of abjurition, "the words 
[on the true faith of a chriſtian] ſhall be omitted,” 10 G. 
6+ 4+ J 18. | * 
N 5 Thus 


Of the moravie 


Of infidels or 
aliens. 


. — 


— — 


— — 
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Oaths and decla- 
ations to qua- 


lify ſor office:. 


Oaths. 


Thus alſo Mahometans ſhall be ſworn upon the Koran. 


Str. 1104. 


In the caſe of Omichund and Barker, H. 18 G. 2. 2 
commiſſion iſſued out of chancery, to take the anſwer of 
Omichund the defendant, and the depolitions of ſeveral 


- Witneſſes, who were heathens of the Gentou religion, in 
their own country manner, at Calcutta in the Eaſt-Indies ; 

and the commiſſion being executed and returned, the de- 
- poſitions were allowed to be read in the court of chancery, 


by lord Hardwicke, aſſiſted by the two lords chief juſtices 


and the lord chief baron. The manner of taking which 


oath was thus: There were three bramins or prieſts pre- 


ſent, and the oath being interpreted to each witneſs, the 


witneſs touched the feet of one of the bramins, and two 
being bramins or prieſts did touch his hand. 2 Abr. Eg. 
C/ 397- EN; 

At the rebel aſſizes at Carliſle, in the year 1745, many 
of the Scotch witneſſes refuſing to be ſworn otherwiſe 


than in their own country manner; the judges ſo far ſub- 
mitted, as to allow them to be ſworn after the Scotch 


menner for finding the bills by the grand jury, but did 


not admit it upon the trials. | 
19. By the 25 C. 2. c. 2. Every perſon who ſhall be 


admitted into any office civil or military, or ſhall receive 
any pay by reaſon of any patent or grant from the king, 


or ſhall have any command or place of truſt in England 
or in the navy, or ſhall have any ſervice or employment 


in the king's houſhold, ſhall within three months after 
his 2dmiſfion receive the ſacrament according to the uſage 


. of the church of England, in ſome publick church on the 


Lord's day, immediately after divine ſervice and ſermon : 
And in the court where he takes the oaths (as hereunder 


mentioned) he ſhall firſt deliver a certificate of ſuch his 


receiving the ſacrament, under the hands of the miniſter 


and churchwardens, and ſhall then make proof of the truth 


thereof by two witneſſes on oath, And they ſhall alſo, 
when they take the ſaid oaths, make and ſubſcribe the 


declaration againſt tranſubſtantiation. /. 2, 3, 9. [But 


this declaration cannot now be required of thoſe catholicks - 
who ſhall take and ſubſcribe the declaration and oath In- 


troduced by 34 G. 3. c. 32. Vid. infra, 20. B.] 


Any office civil or military] Eccleſiaſtical offices do not 


. ſeem 40 be included within this deſcription: and con- 


ſequently it ſeemeth not requiſite for clergymen, in 


- tihcate 


. qualifying for eccleſiaſtical offices, to produce any cer- 
a 6 


* 


Oaths. 


tificate of their having received the ſacrament, nor to 
make or ſubſcribe the declaration againſt tranſubſtantia- 
tion. But they are to take the oaths in like manner as 
civil officers, by the 1 G. „. 2. c. 13. which enacteth as 
follows : 
Every perſon who ſhall be admitted into any office civil 
or military ; or ſhall receive any pay by reaſon of any pa- 
tent or grant from the king; or ſhall have any command 
or place of truſt in England, or in the navy; or ſhall have 
any ſervice or employment in the king's houſhold ; all 
eccleſiaſtical perſons ; heads and members of colleges, be- 
ing of the foundation, or having any exhibition, of eigh- 
teen years of age; and all perſons teaching pupils; ſchool- 
maſters and uſhers; preachers and teachers of ſeparate 
congregations,ſhall (within fix kalendar months after 
ſuch admiſſion, 9 G. 2. c. 26. / 3.) take and ſubſcribe 
the oaths of allegiance, ſupremacy, and abjuration, in one 
of the courts at Weſtminſter, or at the general or quarter 
ſeſſions. . 2. And' this to be between the hours of 
nine and twelve in the forenoon, and no other, 25 


C. 2. % 2. | 
But this not to extend to churchwardens, nor to any 


like inferior civil office. 1 G. fl. 2. c. 13. /. 20. 

And every perſon making default herein, ſhall be in- 
Capable to hold his office: and if he ſhall execute his 
oftice, after the time expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or 
executor, or adminiſtrator, or capable of any legacy or 
dred of gift, or to bear any office, or to vote at any elec- 
tion for members of parliament, and ſhall forfeit 500 l. to 
him who ſhall ſue. 1G. AH. 2. c. 13. / 8. 

But generally there is an indemnifying clauſe in ſome 
act of parliament every two or three years, on condition 
that the perſons qualify within the time therein pre- 
ſcribed, | * | 

And perſons forfeiting their office may take a new 
grant thereof, on their taking the oaths, and conform. 
ing; provided it was not filled up before. 1 G. A. 2. 
c. 13. / 14. . 

In the univerſities; where perſons ſhall not take the 
oaths, or ſhall not produce a certificate thereof, to 
be regiſtted in their proper college, and others be not 
_ elected in their places within twelve months, the king 

_ ſhall appoint and nominate. 1 C. A. 2. c. 13. 12, 


r 5 
1 20. The 


* 
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Forms thereof. 20. The oath of allegiance by the 1 G. fl. 2. c. 13. is 


is: | 

, 4-4. B. de fincerely promiſe and fwear, that I will be faith- 

ful, and bear true allegiance to his majeſiy king George 
So help me God. ; 

» » "The oath of ſupremacy by the ſame ſtatute. 


J A. B. do: fivear, that I ds from my heart abhor, dete, 


. 18nd. abjure, as impious and heretical, that damnable dofirine 
2 poſition, that princes excommunicated or deprived by the 
pope, or any authority of the ſee of Rome, may be depoſed or 

. murdered by their ſubjecti, or any other whatſoever, And I 
do declare, that no foreign prince, perſon, prelate, flate, or 

. potentate, hath or ought to have any juriſdict ion, power, ſupe- 
riority, pre-eminence, or authority, ecclefiaſtigal or ſpiritual. 
within this realm : So help me God. | | 

The oath of abjuration by the 6 G. 3. c. 53. 
JA. B. ds truly and ſincerely acknowledge, profeſs, teſtify 
and declare in my conſcience, before God and the world, that our 
| fovereign lord king George is lawful and rightful king of this 
realm, and all other his majeſiys dominions thereunta belonging. 
And I de fulemnly and ſincerely declare, that I de belirue in my 
conſcience, that not any of the deſcendants of the perſon. who 
pretended to be prince of Wales during the life of the late ting 

James the ſecond, and ſince his deceaſe pretended ta be, and 

tool upon himſelf the flile and title of king of England, by. the 

name of Fames the third, or of Scotland, by the name of Fames 

- the eighth, or the flile and title of king of Great Britain, hath 
any right or title whatſoever to the crown of this realm, or any 
eier the dominions thereunta belonging: And 1 do renounce, 

.. refuſe, and abjure any allegiance or obedience to any of them. 

And I do fivear, that I will bear faith and true allegiance to 

bur majeſty king George, and him will defend, to the utmoſt of 
my power, again/t all traiterous conſpiracies and attempts what- 
| foxwer, which ſhall be made againſt bis ' perſon, crown, or 

dignity, And I will do my utmoſt endeavour, to diſcloſe and 
male known, to his majeſly and his ſucceſſors, all treaſons and 
traiterous conſpiracies, which I ſhall; know to be againſt him 
or any of them. And I do faithfully promiſe; to the utmoſi of 
my power, to ſupport, maintain, and defend the ſucceſſion of 
| the crown againſt the deſcendants of the ſaid James, and againſt 
| all other perſons whatſoever ; which fucceſſion, by an att, inti- 
tuled, An act for the further limitation of the crown, and 
better ſecuring tbe rights and liberties of the ſubject, is and 
andi limited to the princeſi Sophia, alactroſi and ducheſs dow- 
ager of Hanover, and the heirs of her body, being PEER 
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And all theſe things I 65 platnl» and ſmcerely acknowledge and © 
ee 


ſwear, according ta theſe expreſs wirds by me ſpoken, and ac- 
cording to the plain and common ſenſe and under landing of the 
ame words, wit! out any equivication, mental evaſion, or ſecret 
reſerv:tion whatſoever. Aud I ds make this recognition, ac- 
knowledement, abjuration, renunciation, and promiſe, heartily, 
willingly, and truly, upen the true faith of a chriſtian : So 
help me Gad. 4 | 

The declaration againſt tranſubſtantiation, by the 25 C. 2. 
c. 2. is this: : 

1 A. B. do declare, that I do h lieve, that there is not any 
tranſubflantiation in the ſacrument of 1he Lord's ſupp r, or in 
the elements of bread and win-, at or after the conſecration 
thereof by any priſon" whatſoever, \ | 

The declaration againſt popery, by the 30 C. 2. fl. 2. 
c. 1. is as follows: | | 
I A. B. ds fol:mily and fircerely, in the preſence of God, 
profeſs, teflify, aud declare, that 1 do believe, that in the ſa- 


crament of the Lord's ſupper there is not any tranjubflintiation © 


of the elements of bread and wine int» the B and blood of 
Chrift, at or afier the conſecration thereof by any perſon what< 

er: And that tht invocation, or adoration of the virgin 
Mary, or any other ſaint, and the ſacrifice of the maſs, as they 
are n:w uſed in the church of R:me, are ſuper/litious and idola- 
trous : And do ſolemnly in the preſence of God profiſi, teflify, 
and declare, that I do make this declaration, and every part 
there, in the plain and ordinary ſonſe of the words read unto 
me, as they are commonly under/lood by En;liſh proteflants, 
without any evaſion, equivocaiton, or mental reſervation what- 
frevr, and without any diſperſution already granted me for this 
purfole by the prpe, or any other authority or perſon whatſorver, 
or without any bepe of any ſuch d'ſenſatiin from any per ſon 
or authority whatſoev'r, or | without thinking that I am or 


can be acquitied before God of man, er abſolved of this diclara- 


tion, or any part thereof, aitho the pepe, or any other perſon 
or perſans, or power whaiſrever, ſhall diſtenſi with or annul 
the ſame, or declare that it was null and wid from the begin= 
ning. 

r without any hoe of diſpenſation, er without thinking 
that I am or can be acquitted, &c.] By this disjunctive [er] 
here twice occurring, this declaration ſeemeth to be ten- 
dred ſomewhat looſe and unconnected, and leaveth ſcope 
for equivocation, The word [and] ſeemeth to have been 
intended, and would render the declaration more com- 


pact. 
oL, III. „% e {20 B. 


17 


18 * | Daths. 


Declaration and [20 B. By the 31 G. 3. . 32. Catholicks who ſbal} 
roch of catho- take and ſubſcribe the following declaration and oath, in 
— any of his majeſty's courts at Weſtminſter, or any court 
of general quarter. ſeſſions, between the hours of nine 
in the morning and two in the afternoon, are relieyed 
from divers penalties and diſabilities, See Popery poſe 
Declaration. * A. B. de declare, that I do preſeſi the Roman catholick 


religion. | | | 4 
Oath. IA. B. de ſincerely promiſe and 2 that I will be 
faithful and bear true allegiance to bis majeſiy king George 


the third; and him will defend to the utmoſi of my power 
againſt all conſpiracies and attempts "whatever that ſhall ke 
made againſt his perſon, crown, or dignity; and I will do my 
utmoſt endeavonr to diſcloſe and mate known to his majeſly, 
his heirs and ſucceſſors, all treaſons and traiteraus conſpiracies 
which may he formed againſt him or them; And I de faith- 
* fully promiſe io maintain, ſupport, and defend, to the utmoſt if 
my power. the ſucceſſion of the crown ; which ſucceſſion, by an 
44 intituled, An act for the further limitation of the crown, 
_  ,- And better ſecuring the rights and liberties of the ſubject, 
is and flands limited to. the princeſs Sophia, elefireſs and 
dutcheſs dowager of Hanover, and the heirs of her body, being 
proteflants; hereby utterly renouncing and abjuring any obe- 
dience or allegiance unto any other per ſon claiming ar pretendin 
a right to the crown of theſe realms : And I de ſwear, that 
Ao rejet? and deteſt, as an unchriſtian and impious poſition, 
that it is lawful to murder or daſirey any perſon or perſons 
whatſoever, .. for or under pretence of their being hereticks 
or infidtls.; and alſo that unchriſtian and impious principle 
that faith is nat io be kept with hereticts or anfidels : 
And 1 further declare, that it is mat an article of my faith, 
and. that. I do renounce,  rejeft, and. abjure the apinion, 
that princes excommunicated. by the pope and council, or any © 
autberiiy of the ſee of. Rome, or by any authority whatſoever, 
aud be depoſed or murdered by their ſubjetts, or any perſon 
whatſoever, And I do promiſe, that I will not hold, maintain, 
or abet any ſuch opinion, or any other opinions, contrary to what 
is expreſſed-in this declaration: And I dr declare, that I do 
not believe that the pope of Rome, or any other {oregn prince, 
. relate, Hate, or patentate, bath or ought to have, any tem- 
1 oral er civil juriſdictian, power, ſuperiority, or pre- eminence, 
dirac ih or indireciy, within this realm. And 1 do ſolemnly, 
in the preſence of God, profeſs, teſtify, and declare, that I do 
make this declaration, and every part thereof, in the plain and 
EOS ordinary 
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Daths. | 19 
of dinary ſenſe of the words of thit auh, withiput any eoafien,” 
. 7 whatever," and with ay" 
alſpenſation alredty granted by the pope, or any authority of thi 
foe of Rome, or any"per foi whitiver ; ail without” thinking” 
that I amt or can be acquitted before God" or min, or dbſolved' 
this declaration, or any part theredf, althingh the pope, or 
any other perfor or authority whatſoever, ſhall diſpenſe with, 
of ann the ſame, of declare that it was null or vaid, So” 
help me Gd.) "#36 36 
21. By the 8 G. c. 6. The quakers ſolemn affirmation,” Forme of qua- 
inſtead of an oath, is this: | — —— 
1 4. B. de folemnly, fincerely, and truly declare and affirm. | 
By the ({xme act, inſtead of the oaths of allegiance and 
ſupremacy, quakers ſhall be allowed to make the following 
declaratioo of fidelity: | | 
14 B. de folemnly and ſincerely promiſe ant declare, that I 
will be trur and faithful to ting George; and do ſilemnly, fih- 
cerely, and truly profeſs, teſtify, and declare, that I de from m 
bart ab bor, deteſt, and renounce, as impiour and hereticul, 
wicked dofArine and poſition, that princes excimmunitated of d- N 
prived by the pope, of any authority of the ſee of Rome, may be 
depoſed or murdered by their ſubjefts, or any other whatſoever. 
And I ds declare that no foreign prince, perſon, prelate, fate or 
petentate, hath or ought to bave, any power, juriſdiction, ſupt- y 
riority, prebeminence, or authority, ectleiaftical or ſpirituul, 
within this realm. | | i 
Aad by the ſame act, they were allowed to take the ef- 
ſect of the abjuration oath, in theſe words : 
J A. B. do folemnly, ſincerely, and truly acknowledge, pro- 
feſt, teflify; and declare, that king Grorge is lawful and right= 
ful king of this realm, and of all other hit dominions and c- 
tries thercunto belonging, and I do ſoleninly and fancetely ditlare, 
that I do believe the perſon pretended to be the prince of Wali, 
during the life of the late king James, and fince hrs deceaſe, 
pretending to be, and tal ing upon himſelf the file and title of 
ting of Englang, by the name of Fames the third, or of Scoi- 
land, by the name of James the eighth, or the flile and title of 
king of Great Britain, hath not any right or title whatſhever 
to the crown of this realm, nor any other the daminians there» 
unto belonging ; and I do renounce and refuſe any allegiance or 
obedience to him. And I do ſolemiily promiſe, that I will be 
true and faithful, and bear true allegiance to king George, and 
to him will be faithful again all. traiterous conſpiracies and 
attempts whatſoever, which ſhall be made againſt bis perſon, 
crown, or dignity. And I will do my beſi endeavour to diſcloſe 
and make known 4%; ling G S. and bis ſucceſſors, all " 
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, the ſaid late guren, to the late princeſs Sophia, ch, and 


Paths. 


and traitercus conſpiracias, which. I ſhall know to be again 
him, ar any of them. And I will be true and faithful! to the. 
Succeſſion of the crown again/t him the ſaid James, and all otber 
perſons whatſorver, as the ſame is and flanas ſeitled by an aA, 
intituled, An act declaring the rights and liberties of the 
ſubject, and ſettling the ſucceffion of the crown, to the lata 

queen Anne, and the heirs of her body, being pr ateſlants ; and 
as the ſame, by ane. other att, intituled, An act tor the further. 
limitation of the crown, and better ſecuring the rights and 
| liberties. of the ſubject, is an fands /etiled and intailed, 

after the deceaſe of the ſaid late queen ; and for default of iſſue 


dutcheſs dewager of Hanover, and the beirs of hey, body, being 
proteflants. And all theſe bing, I do plainly and fincerely 
acknowledge, promiſe and declare, according to theſe expreſs 

or di. by me ſpoken, and according to the plain and common 
{nk and under landing of the ſame words without any eguivs · 
cation, mental evaſion or ſecret reſervation whatſo;uer., And 
1 do make this recognition, acknowledgment, renunciation, and 
premiſe, bgartily, willingly, and truly. | 
Since the death of the late pretender, who aſſumed the 
title of king of England by the name of James the third, 
it is abſurd: to. renounce the ſame perſon. being dead; and 
therefore the aforeſajd act of the 6,G, 3. c. 53. altered the 
form of the oath of abjuration, ſo as to abjure the deſeend - 
ants of the ſaid James. But no proviſion is made far al- 
tering. in like manner the quakers form of renunciation. 

The quakers profeſſion of their belief, by the 1 #. 
* FL. B. poſes faith in God the father, andin 7 

B. profeſs faith in God the father, and in Jeſus Chri 

bis eternal £9977 true God, and 4 the Holy 577 one 2 
Maſſed for ever more; and do acknowledge the holy ſcriptures of 
the old and new teflament to be given by divine inſpiration. 
22. The affirmation of the Morovians ſhall be in theſe 
wird: I A. B. do declare, in the preſence of almighty 
God, the witneſs of the truth of what 1 fay.“ 22 C. 2, 
c. 30. | = | | 
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Obit. 


AN obit was an office performed at funerals, when the 
corps was in the church, and before it was buried; 
which afterwards came po be anniverſary, and then none 


Obit, l. Far. 305. 


* 


Obit. 


br lands were given towards the maintenance of 2 prieſt 


who ſhould perform this office every. year. Nelſ. Tit. 


+" Oblations. See Offerings. . 
Obventions. See Dfferings, -* 


. 


— S _ * EE WE. | & X * » © Ba 1 


_ 


> 
37 1 . 


9 .- Offerings, WY a 


0 FFERINGS, oblations (H, and obventiens are ot 

und the fame thing: tho” ebvention is the largeſt — 
And under theſe are comprehended, not only thoſe ſmal! 
cuſtomary ſums cammonly paid by every perſon when he 
receives the ſactꝰ ment of the Lord's ſupper at Eaſter, which 
in many, places is by cuſtom 2d, from every communi- 
cant, aud in London 4d. an houſe; but alſo the cuſto- 
maty payments for marriages, chriſtnings, churchings, and 
bans. "FEES e eee 


— 
— — 


(Y The term Oblatien, in the canon law, means wbat- 
ever is in any manner offered to the church by the pious 
und faithful, whether it be moveable or immoveable pro- 
perty. X. 5. 40. 29. elm. in Concil. vol. i. p. 39. Theſe of- 
ferings were given on various occaſions, ſuch as at burials and 


marriages, by penitents,”at feſtivalr, or by will. But they were 


not to be received from perſons excommunicated, or who' had 
difinherited their ſons, or been guilty of injuſtice, or had op- 
preſled the poor. Such offerings cooſtituted at firſt the chief re · 
venues of the church. When eſtabliſned by cuſtom, they 
may now be recovered as ſmall tithes be fare two juſtices of the 


| Fed the 7 and 8 V. 3. c. 6. and ſubſequeat acts. See 


ithes, II g. Offerings are made at the holy altar by the 
king and queen twelve times in the year on feſtivals called 
Hering days, aud diſtributed by the dean of the chapel to the 

or. james the fir commonly offered a piece of gold, 
Loving che followingimotros: Quid retribuam womino pro om- 
nibus que tribait mibi Cor cantritum ot humiliatum non deſpi- 
ciet Deus. Lex Conſtit. 184, The money in lieu of theſe 


_ accuſtomed offerings is now fixed at 50 guineas: & year, and 


paid by the privy purſe annually to the dean or his order; 
for the diſtribution of which offertory money, the dean direct: 
proper liſis of poor people to be made out. Ea. MSS. 


8 Concerning 


G 
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Offerings. 


Concerning which, it js enaQed by the ſtatute of the 
2 | 3 Ed. 6. c. 13. that all perſons which by the laws. or 
cuſloms of this realm ought to make or pay their efferings, ſhall 
yearly well and truly content and pay the ſame to the parſon, 
vicar, proprietor, or their depu ies or farmers, of the pariſhes 
where they ſhall dwell or abide; and that, at ſuch four offer- 
ing days, as at any time beretofore within the ſpace of four 
years la paſl bath been uſed and accuſtimed for the payment of 
the ſame ; and in default thereof, 10 pay for the ſaid offerings 
at eaſter then next following, | 

The four Mering days are chriſtmas, eaſter, whitſun- 
8 and the feaſt of the dedication of the pariſh church, 

160%. 739. 

— — M the offerings at cofter ; it is directed by the 
rubrick at the end of the communion office, that yearly at 
eaſter, every pariſbioner ſhall reckon with the parſon, vicar or 
curate, or his or their deputy or deputies, and pay to them or 
him all ecclefuaſtical duties, accuftamably due, then at that time 
to be d. - < , 3 
x 45 it hath been decreed, that eaſter offerings are due 
of common right, and not by cuſtom only. Bunb. 173. 
[Where it is ſaid by B. Gilbert, that offerings were a 
compenſation for perſonal tithes. 7b. 198. 6 

So in the caſe of Carthew and Edwards, T. 1749; it 
was decreed by the court of exchequer, that eaſter offerings 
were due to the plaintiff of common right, after the rate of 
2d. a head for every perſon in the defendant's. family of 

16 years of age apd upwards, to be paid by the defendant. 

© __ Beſides the oblations on the four principal feftivals, 
there were occaſional oblations upon particular ſervices : 
of which there were ſome free and voluntary, which the 
pariſhioners or others were not bound to perform but od 
libitum; there were others by cuſtom certain and obliga- 
tory, as thoſe for marriages, chriftnings, churching of 
women, and burials. Deg. p. 2. c. 32. 

Thoſe offerings which were free and voluntary are non 
vaniſhed, and Me not comprehended within the aforeſaid 
ſtatute; but t oſe that were cuſtomary and certain, as 
for communicants, marriages, chriſtnings, churching of 
women, and burials, ate confirmed to the pariſh priefts, 
vicars,. and curates of the pariſhes where the parties live 
that ought to pay the ſame. Deg. p. 2. c. 23. 

. Particularly, at the burial of the dead, it was a cuſtom 
for the ſurviving friends, to offer liberally at the altar, for 
the pious uſe of the prieſt, and the good eſlate of the ſoul 
of the deceaſed, Ken. Par. Ant. G. 
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Offerings, | 

And from hence the cuſtom ſtill continueth in many 
places, of beſtowing alms to the poor on the like occa- 
ſions. 

Theſe oblations were anciently due to the parſon of the 

pariſh, that officiated at the mother church or chapel that 
Nag parochial rites; but if they were paid to other. chapels 


that had not any parochial rites, the chaplains thereof were 


accountable for the ſame to the parſon of the mother 
1 * Cad. 427. 
By the ſtatute of citeumſpecte agatis, 13 Ed. 1. {fe 
roſe demands of bis pariſhioners oblations due and accuſlemed, 
demand * be made in the ſpiritual court; in tubicb 

27 the „ Judge Mall baue power to take knowledge, not- 
JoithAanding the tiag i prohibition. 

But Sir Simon Degge conceiveth, that an action alſo 
2 be formed upon the ſtatute at the common law. 

2. c. 2 
Dee it 5 certain, that by the ſmall tithe act of the 


7 & 8 W. c. 6. offerings, oblationg, and obyentions may 
be recovered before the juſtices of kh peace. 


— — 
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| Offictal. 


OFFICI4E principal is an officer, - whoſe office is 
uſually annexed to that of Chancellor; and is \there- 
fore treated of under that title. 
There is alſo an official to the n unto whom 
he ſtandeth in the- like relation, as the chancellor doth 


to the biſhop. 


Old Style. See Ralendar. 
Option. See Biſhaps. 
Oratory. See Chapel. 
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' Ordinal, Kong rt 


ORDINAL, ordinale, was that book which 2rdered 
the manner of performing dio ine ſervice: and e 

to be the fame which was called the pi⸗ or fem and 

* Lind. 251. 
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Ordinary. 


O * DIN ART, erdinarius (which is a word we have 
received from the civil law), is he who hath the 
proper and regular juriſdiction, as of courſe and of common 
Fight 3 in oppoſition to perſons who are extraordinarily ap- 
pointed. Stwinb. 380. 1 

In ſome acts of parliament we find the biſhop to be 
called ordinary, and ſo he is taken at the common law, as 
having ordinary juriſdiction in cauſes eccleſiaſtieal; albeit 
in à more general acceptation, the word ordinary ſignifieth 
any judge authoriſed to take cognizince of cauſes in his 
own proper right, as he is a magiſtrate, and got by way 
of deputation or delegation. God. 23. | 
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| Ordination. 
I. Of "the order of prieſis and deacons in the 


cburch. 


on} 


Ty 3 N 
I. Of the form & ordaining prieſis and deacons, 


annered to the book f common praper. 
III. Of the time and place for ordination. 
, Of the qualification and examination of per- 
Vun, to be ordained, }. | 
V. Of oaths and ſubſcriptions previous to the 
ordination. 
VI. Form and manner ef ordaining deacons. 
VII. Forms and manner of ordaining prieſts, 
VIII. Fees for ordination, of 
IX. Sinaniacal promotion to orders. 
X. General office of deacous, ' 7 
XI. General office of priefts. 
XII. Exbibiting letters of ordern. 


III. Archbiſhop Wake's directions to the biſhops 


E bis province, in relation to orders, 
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Ordinatton. 
I. Of the order of prieſts and deacons in the church.” 


1. T HE word prieft is nearly the ſame, in all the chriſ- 
tian languages: the Saxon is p7eof, the German 
prifter, the Belgic priz/cr, the Swediſh prof, the Gallic, 
preftre, the Italian prete, the Spaniſh pro/le ; all evidently 
enough taken from the Greek geen. Fun. En. 
In like manner, the word deacon, with little variation 
runneth through all the ſame languages ; deduced from the 
Greek Naueveg. id. e As nh 
2. Art. 35. Orders ate not to be accounted for a ſa- 
crament of the goſpel ; as not having the like nature of 
ſacraments with baptiſm and the Lord's ſupper ;z for that 
they have not any viſible ſign or ceremony ordained of 
It is evident unto all men diligently reading the holy 
ſcripture and ancient authors, that from the apo/iles time there 
have been theſe orders of miniſters. in Chriſt's church; biſhops, 
prieſts and deacons. ich offices were ever more had in fuch 
reverend eflimation, that no man might preſime to execute any 
of them, except he were fir called, tried and examined, and 
known to have ſuch qualities as are requiſite for the fame; and 
alſo by public prayer with impoſition of hands, were approved 
and admitted therewitoe 'by-lawſul authority, Preface to the 
forms of conſecration and ordination. - + + | 
Biſhops, priefls, and deacons] Beſides theſe, the church 
of Rome bath five: others; viz. ſubdeacons, acalyths, exor- 
ci/t, readers, and oftiaries. 1. The jubdeacon, is he who 
delivereth the vellels to the deacon, and zſhfteth him in 
the adminiſtration of the ſacrament of the Lord's ſupper. 
2. The aco/th, is he who bears the lighted candle whilſt 
the goſpel is in reading, ot whilſt the prieſt conſecrateth 
the hoſt, 3. The exorg/, is he who abjureth evil ſpirits 
in the name of Almighty God to go out of petſons troubled 
therewith. - 4. The reader, is de who readeth in the 
church of God, being alſo ordained. to this, that he may 


25 


Origin of the 
words prieſt 104 
deacone 


Orders not « f- 


Antiquity of 
priefts and des- 
cons in the 
church, 


preach the word of God to the people. 5. The otiary, 


is he who keepeth the doors of the church, and tolleth the 
bell. Theſe, tho' ſome of them ancient, were human in- 
ſtigutions, and ſuch as come not under the limitation which 
immediately precedes, em 1he ape/iles time]; for which 
teaſon, and becauſe they were evidently infticuted for con- 


venience only, and were nut immediately concerned in the 


ſacred offices of the church, they were laid aſide by our 


fiſt reformers, Gib/. 99. me 
at 


96 Ordination. 


That no man might preſume to execute any of them] And 


to this putpoſe, he tule laid down in the canon law iz, 


that if any perſon, not being ordained, ſhall baptize, or 
exetciſe any divine office, he ſhall for his raſhaeſs be caſt 
out of the church, and never be ordained, Gibſ. 133. 
Except he were firſt called) Accordingly in the ſeveral 
offices, the perſon to be admitted is firſt examined by the 
archbiſhop or. biſhop, whether be thinks or is perſuaded 
that he is truly called thereunto, according to the will of 
Chriſt, and the due order of this realm. 
"Tried, examined, and known] By the office of ordination, 
when the archdeacon or bis *fputy preſenteth unto the bi- 
ſmop the perſons to de ordained, the biſhop ſays, ** Take 
«© heed that the petſons whom you preſent unto. us, be apt 
„and meet for their learning and godly converſation, to 
« exerciſe their miniſtry duly to the honour of God and 
« the edifying of his church.“ To which he an(wereth, 
I have enquired of them, and alſo examined them, and 
« think them ſo to be.“ * 
Impoſition of hangs] This was always a diſtinction be- 
tween the three ſuperior, and the five forementioned in- 
ferior orders; that the firſt were given by impoſition of 


bands, and the ſecond were not. Gibf. 99. 8 


I. Of the form of ordaining priefis and PIN 


_ annexed to the book of common prayer. 


Form effabliſ.ed 1. In the liturgy eſtabliſhed in the ſecond year of king 
in the Ed. 6. Edward the ſixth, there was alſo a form of conſecrati 
and ordaining of biſhops, prieſts and deacons; not muc 
differing from the preſent form. {Aga 
All other forms 2. Afterwards, by the 3 & 4 Ed. 6. c. 10. it was 
udoliſhed. as y my 2 heretofore uſed fer. ſervice of the chureh, 
other 1 uch as ball be fet forth : king's majeſty, 
be clearly abolifbud, if. ee c/o 
Form annexed 3. And by the 5& 6 Ed. 6. c. 1. it is thus enacted: 
1 of The ling, with the aſſent of the lords and commons in purlia- 
Lemmon Prager. ment, hath annexed the book of tommon prayer to this preſent 
Natutez. adding aiſe-a form and manner of mating and conſe- 
crating of archbijhops, biſh»ps, pries, and deacons, to be of lite 
farce and author ity as the book of common prayer. 5 & G 
Ed. 6. c. 1. ſ. 5. 8 El. c. 1. reed 
Sftabliched b ß 4. And by Art, 36. The book of conſecration of arch- 
we 39 articles. biſhops and biſhops and ordering of prieſts and deacons, 
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lately ſet forth in the time of Edward the fixth, and.con- 

firmed at the ſame time by authority of parliament, doth 

contain all things neceſſary to ſuch conſecration and or- 
dering; neither bath. it any thing, that of itſelf is ſuperſti- 

tious and ungodly, And, therefore whoſoever are conſe- 
crated or ordered according to the rites of that book, ſince 

the ſecond year of the forenamed king Edward unto this 
time, or hereafter ſhall be conſecrated. or ordered accor- 
ding to the ſame rites ; we declare all ſuch ta be rightly, 
orderly, and lawfully conſecrated and ordered. 

5. And by Can. 8. Whoſoever ſhall affirm or teach, By canon. 
that the form and manner of making and conſecrating bi- 
ſhops, prieſts and deacons, containeth any thing that is te- 

ugnant to the word of God; or that they who ate made 
Kibops, prieſts, or deacons in that form, are nat lawfully 

made, not ought to be accounted either by themſelves or 
others, to be truly either biſhops, . prieſts, or deacons, until 
they have ſome other calliog to thoſe divine offices ; let 

him be excommunicated ipſo facto, not to be reſtored, un- 
N his wicked errors. 
6. And dy the act of unifarwity of the 13 24 C. a. By »& of pu- 
c. 4. it. is.engdted as followeth: Hil minifters in every place 
of publick wer fbip ſhall be bound to uſe the morning and evening 
prayer, admmiſiration of the ſacraments, and all other the 
publick and cm prayers in ſuch order and form as ii men- 
tioned in the book annexed 10 this praſent ad, and intituled, 
The bock af common prayer and adminiſtration of the ſa- 
craments, and,other rites and ceremonies of the church of 
England; together with the pſalter or pſalms of David, 
poipegd as they ate to be ſung or ſaid in churches; and-the 
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form or manner of making ordaining and conſectating of 

biſhops, priefts.and deacons. ſ. 2. * 
— 40 be mage to the thirty-nine articles 

be canflrued to extend (touching the ſaid thirty-fixth ar- 

10 "oy, recited) to the boot containing the form and manner © 
making ordaining and conſecrating of biſhops, prieſi, and 

eacons in this att mentioned, as the ſame did heretofore extend 

adn af ket LO 
30, 31. war | | | 


Ii. Of the time and place for ordingtian. | 


2 2 31. Foraſmuch 2s the ancient fathers of the Time. 
urch, led by example of the apoſtles, appointed prayers 
and faſts to be uſed at the folemn ordering of minifters ; 
and to that purpoſe allotted certain times, in which only 
FJ: , ſacred 


28 


— 
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ſaered orders might be given or conferred : we, followitlg 
their, holy and religious" example, do conſtitute and decree, 
that no dea&ns or min/lrrs be made and ordained, but only 
upon the ſundays immediately following jejunia quatuor 
temporum, commonly called ember- weeks, appointed in 


ancient time for prayer and faſting (purpoſely for this cauſe 


at the firſt inſtitution), and ſo continued at this day in the 
-church of England, ny 

And by the preface to the forms of conſecration and or- 
dination, it is preſcribed, that the biſhop may at the times 
appointed in the canon, or elſe upon urgent occaſion on 


| ſome other ſunday or holiday in the face of the church, ad- 


mit deacons and prieſts, 
But this might not be done, at other times than is di- 
rected by the canon, at the ſole diſcretion of the biſhop ; 
but he was to have the archbiſhop's diſpenſation or licence, 
as the piactice was: and this was underſtood to be a ſpecial 
; prezogative'of the ſee of Rome in the times bf popery. But 
as the rubrick made in the time of king Edward the ſixth, 
and continued in the laſt reviſal of the common prayer, 
ſeems to leave it to the judgment of the biſhop, without 


any direction to have recourſe to the archbiſhop ; it may 
be a queſtion, whether ſuch diſpenſation be now neceſſiry, 


\Gibſ, 13999. Ws 
- +2. And this to be done in the cathedral, or pariſh church 
whete the biſhop teſideth. Can. 31. * wif Nx 

So that the biſhop's juriſdiction as to conferring of or- 
ders is not confined to one certain place, but he may ordain 


at the pariſh church 'where he ſhall reſide; and the Iriſh 


- biſhops do ſometimes ordain in England: bur, regularly, 


leave ought to be obtained of the biſhop, within whoſe dio- 


2 " N * 3 


ceſe the ordination is performed,  Fobnſ, 34. 
And this is agreeable to the rule of the ancient canon 


Jaw; which directeth, that a biſhop ſhall not ordain within 


the dioceſe of another, without the licence of ſuch othet 


biſhop. Gig, 139. le 


IV. Of the qualification and examination of perjons 


to be ordained. Foes 
1. By Cam, 24. No biſhop ſhall admit any. perſon into 
ſacred orders, except he, defiring to be à deacon, is three 


4 — 4 


(2) 65 3. 4. 37. q h en bas 
| and 


hs, 20 
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years compleat. | 
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and twenty years old; and to be a priefl, four and tuenty 


And by the preface to the form of ordination: None 
ſhall be admitted a deacon, except be be twenty - three 
years of age, unleſs be have a freui and every man 
which is to be admitted à prieſt, ſhall be full four and 
twenty years, old. | . | 

Unleſs he have a faculty] So that a faculty or diſpenſation + 
is allowed, for perſons of extraotdinaty abilities, to be ad- 
mitted deacons ſooner. G1b/. 145. 2 ; 

Which faculty, (as it Deng muſt be obtained from 
the archbiſhop of Canterbury. en 

And by the ſtatute of the 13 El. c. 12. None fall be 
made miniſter, being under the age of four and twenty years. © 

And in this caſe there is no diſpentation Gib/. 146. 

Note, Here it may ve proper to obſetrve once tor all, the: 
equivocal fignification of toe, word Hier, both in our ita. 
tutes, canons, and rubrick in the book of common prayer. 
Oftentimes it is made to expreſs the perſon officiating in 
general, whether prieſt or deacon z at other times it de- 
noteth the prieſt alone, as contra- diſtinguſhed from the 
deacon, as particularly here in this ſtatute, and in Can 31. 
aforegoing. And in ſuch caſes, the determination thereof 
can only be aſcertained from the cornexion and citcum- 

ances, 100 * 
0 E. 1 Jac. 2. Roberts and Pain. A perſon being preſented 
to the pariſh- church of Chtriſt church in Briſtol, was li- 
belled againſt, becauſe he was not twenty-three years of 
age when made deacon, nor twenty-four when made 
prieſt, A prohibition was prayed, upon this ſuggeſtion, - 
that if the matter was true, a temporal loſs, ia wit, depri- 
vation, would follow; and that therefore it was triable in 
the temporal court: But it was denied, becaule ſo it is 
alſo in S caſe of drunkenneſs and other vices, which are 
uſually puniſhed in the eccleſiaſtical courts, tho” temporal 
loſs may enſue, 3 Med. 67. | | 

2, Oibo. Seeing it is dangerous to ordain any without Title, 
a certain and true title; we do eſtabliſh that before the 
conferriug of orders by the biſhop, a diligent ſearch and en- 
quiry be made thereof, 4 b. 16, 70 1 

Can. 33. It bath been long fince provided, by many derrees 
of the ancient fathers that none fauld be admitted either dea- 
con or priefl, who had not fit ame certain place where he 
might uſe his function: Acco ding to which examples wt de 
erdain, that bencefarth no perſon Jhall be admitted into ſatred 

| f er ders 


orders,” except (1) he halt ar that' time exhibit” 16 1 biſhop, 
of whom he 2705 impoſition of hands, a preſentation / bim 
ſelf i ſome ecclefiaſtical” prefernitnt ther voi in the dioteſt ; 
or (2) Sail bring to the ſuiu biſhip a trut and undoubted certi- 


15 that either be is provided of ſomt church within tht ſaid 
— whert'he may attend the cure of fouls, or (3) of ſome 


minifler's place vacant either in the cathedral church of that 
dioceſe, er in ſome other colligiate church therein alſo ſituate, 
where he may execute hit miniſtry ; or (4) that hi i fellnw, 
er in right as a fellow, or (5) to be a conduft or chaplain in 
ſeme college in Cambridge or Oxford; or (6) except he be a 
mafler of arts of five y-ars flanding, that liveth of his own 
charge in either of the univerſities; or ( 7) extept by the biſbep 
himſelf that dub ordain bim miniſler, h. 

admitted either to ſome benefice or curutiſbip then du And 
if any biſhop Hail admit any perſon into the miniſtry that hath 


nont of theſe titlei, as is aforeſaid ; then he Hall keep and main 


tain him with all things niteſſary, til! be do Ts him to ſome. 
exclefioficat living : And if tht ſaid biſhop ſhall refuſe fo to do, 
| be ſhall be ſuſpended by the archbiſhop, being aſſiſted with an- 
other biſhop, from giving of orders by the [pact of a year. 
No'perfon, &c.] By this branch of the canon, which 
is negative and excluſive, one ſort of title that was hereto-" 
fore very common, is in great meaſure taken away, viz, 
the title of his patrimony, which we meet with very fre- 
quently among the acts of ordination in our ecclefiaſtical 
records; and not only fo,” but the title of a penfſon or al- 
lowance in money which is frequently ſpecified ; and ſome-' 
times the title of à particular perſen (of know abilities 
and there named) without any ſuch ſpetificatioh of an an- 
nual ſum, And at ſuch titles, after the eſtate, ſum; or the 
like, is often added in the acts of ordination (eſpecially 
when it was ſmall) that the party therewirh acknowledged 
himſelf content; which ' declaration! ſo made and entred, 
was underſtood to be a'difcharge of the biſhop ordaining, 
from any obligation to provide for him. Gi. 140. 
In the cathedral church) This is only an affirmance of 
what was the law of the church before ; the title of vicar 
choral being frequently entred' as a' canonical title, in the 
acts of ordination, Gib. 140; 


Or ibur be it a fellow] This alſo, as' to fellows' of 


colleges," appears to have been all along the law of the 
church of England, by the frequent entries of that 
title, as received and adiitted in tiie acts of ordination; 
Gibſe 140. | 

| , Choplain 


be ſhortly after to be 


2 
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Chaplain in ſam college} Tbis ſeems to be a title found- 
ed on this — the ſilence of the ancient bocks re; 
lating cheteurits; Gib/- 140. | | 
ger of arts of for years fanding | is/alfo ſeems to 
de a new title eſtabſiſſied by the canon. Gi. 140. 
Shall tirp and maintains him] This was” injeined by a 
canon of the third council of Latera; which canon” was 
taken into the body of laws made in a councit heſd at 
London, in the year 1200. And in the time of archdi- 
ſhop Winchelſey, there is in the regiſter an order from the 
archbiſhop to one of his comprovincial biſhops, to provide 
one of a benefice, whom he had ordained without title ; 
and a citation of the exetutors of à biſhop” deceafed,- to 
oblige them to provide for one, whom the biſhop” Had ſo 
ordained ; and there is an order to a" biſhop, to oblige a 
clergyman, who had given a title of a'cettain annual ſum, 
to pay it till the clerk ſhould be provided for; and a cita- 
tion to Merton college, to ſhew cauſe, why they ſhould 
not be obliged to maintain one, to whom they had given 2 
title at his ordination, In like manner, the obſervation of 
this canon made in the year 1603 (or rather of the common 
law of the church of which this canon is only an affirm- 
ance) was ſpecially inforced upon the biſhops by king 
Charles the firſt and archbiſhop Laud, upon this pain or 
penalty of maintaining the perſon, if they ſhould" ordain 
any without ſuch title. And in ancient times, the names 
of the perſons who granted the titles were entred in the 
acts of ordination, as ſtanding engaged; as a teſtimony 
againſt the perſon intitling, in caſe the clerk (ordained upon 
2 title) ſhould at any time want convenient maintenance. 
bf. 141. a 
104 whereas the laws of the church in this particylar 
might be eluded, by a promiſe on the part of the petſon or- 
dained, not to ok upon ſuch maintenance; we ſind that 
caſe confidered in the ancient Gloſs; and there it ſeems to 
be determined, that the ſame being a publick right cannot 
be releaſed, And before that, it had been made part of the 
body of the canon law, that perſons having made ſuch pro- 
miſe, unleſs compaſſionately diſpenſed withal, ought not to 
be admitted to a higher ordet, nor to miniſter in the order” 
already taken. id. | 


In caſe of leiters dimiſſory, the rule of the canon law is, 


that the biſhop whoſe buſineſs it was to ſee that thete was 
a good title, ſhall be liable to the penaſty ſor an or- 
| "Gained 
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dained without ſufficient title, altho' another biſhop or- 
dained ſuch perſon. id. 

3. By a conſtitution of Otho, It is thus enjoined: Sea: 
ing it is dangerous to ordain perſons unworthy, void of un- 
derſtanding, illegitimate, irregular, and illiterate z we dg 
decree, that before the conferring of orders by the biſhop, 
ſtrict ſearch and inquiry be made of all theſe things, 
Athon. 16. 

And by a conſtitution of archbiſhop Reynolds; no Ao 
niac, homicide, perſon excommunicate, uſurer, acrilegious 
perſon, incendiary, or falifier, nor any other having canani- 
cal impediment, all be admitted into holy orders. Lind, 33. 

Canonical impediment] As ſuppoſe, of bigamy ; or any 
other which proceeds rather from deſect then crime, id. 

And by ſeveral conſtitutions of Edmund archbiſhop, the 
followin impediments and offences are declared to be 
cauſes of ſuſpenſion from orders received, and conſequently. 


ſo far forth are objections likewiſe, if known. beforehand, . 


againſt being ordained at all; viz. 

They who are born of not lawful matrimony, and have 
been ordained without diſpenſation; . ſhall be ſuſpended 
from the execution of their office, t Il they obtain a diſpenſ- 
ation: 2 

They who have taken holy orders,, i in the conſcience of 
any mortal ſin, ot for temporal gain only; ſhall not exe- 
cute their office, till they ſhall have been expiated from the 
like fin by the ſacrament of penance. | 

Again; all who appear to have contraQted irregularity i in 
the taking of orders, or before or after, unleſs diſpenſed 
withal by thoſe who have power to diſpenſe with the ſame : 
ſhall be ſuſpended from the execution of their office, until 
they ſhall have lawful diſpenſations: By irregulors as to 
the premiſſes, we underſtand homicides, advocates in cauſes. 
of blood, ſimoniſts, makers of ſimoniacal contracis; and 
who, being infected with the contagion, have. knowingly 
taken orders from hereticks, ſchiſmaticks, or perſons ex- 
communicated by name. 

Alſo bigamiſts, huſbands of lewd women, Violators of 
virgins conſecrated to God, perſons excommunicate, and 


perſoys having taken orders ſurreptitiouſly, ſorcerets, 
bunte of churches, and if there be any other of the like 


d. 
3 he who did examine. the parties, was to bie igt, 
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But this is not now required; but all the ſame fo fat 
ns they concern a man's capacity, learning, piety, a 
virtue, are included in the following ditections in the pre- 
face to the form of ordaining deacons, which is in ſome 
degree an enlargement of the 1 reſtrictions: viz. 
he biſhop knowing, either by himſelf, or by ſufficient 

teſtimony, any perſon to be a man of virtuous converſation, 
and without crime ; and after examination and trial, find- 
ing him learned in the latin tongue, and ſufficiently in- 
ſtructed in holy ſcripture, may admit him a deacon, | 

And by Cen. 34. the direction is this: No biſhop ſhall 
admit any perſon into ſacred orders, except he hath taken 
ſome degree of ſchool in either of the two univerſities ; or 
at the leaft, except he be able to yield an account of his 
faith in latin according to the thirty-nine articles, 

And with reſpe&t unto prizff's orders in particular, it is 
thus directed by the ſtatute of the 13 El. c. 12. None ſhall 


be made miniſter, unleſs it appear to the biſhop that he is of 


honeſt life, and profeſſeth the deftrine expreſſed in the thirty- 
nine articles; nor unleſs he be able to anſwer, and render to the 
ordinary an account of bis faith in latin, according to the ſaid 
articles, or have ſpecial gift or ability to be a preacher, | 

So that if theſe requiſites be obſerved, thoſe others are 
not now required, further than they fall in with theſe. 

And the-otdinary way by which all this muſt appear to 
the biſhop, muſt be by a written teſtimonial ; concerning 
which it is directed by Can. 34. aforeſaid; with relpeck 
both unto deacon's and prieſt's orders, that no biſhop ſhall 
admit any perſon into facred orders, except he (hall then 
erhibit letters teſl imonial of his 5 life and converſation, un- 
der the ſeal of ſome college of Cambridge or Oxford, where 
before be remained, or of three or four grave — 17 toge- 
ther with the ſubſcription and teflimony of other credible per ſons, 
tho bave known his life and behaviour for the ſpace of three 
years text before. 8 
And with teſpect unto prie/f's orders in E it is 
enacted by the aforeſaid ſtatute of the 13 El. c. 13. that 
hone ſhall be made miniſter, wnl:ſs he fir/t bring to the biſhop 
of that dioceſe, from men knotum to the biſhop to be of ſound 
religion, & teftithonial both of his hong life, and of his profeſſ- 
ing the arfirine expreſſed in the thirty- nine article}. 

Jome of the canons abroad do further require, that 
— — be thrice made in the pariſh church where 


perſon who offeteth himſelf to be ordained infabiterh,. 


in order to know the impediments if any de; which tHe 
minifler of ſuch patiſh is to certify to the biſhop or his 
Vor. III. D official; 
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official : Particularly, the council of Trent requires this, 
and that it be done by the command of the biſhop, upon 
ſignification made to him, a month before, of the name of 
the perſon who deſites to be ordained: Not unlike to 
which is this clauſe in the articles of queen Elizabeth 
publiſhed in the year 1564, viz. „ againſt the day of 
4% giving orders appointed, the biſhop ſhall give open 
s monitions to all men, to except againſt ſuch as they 
«© know not to be worthy, either for life or converſation.” 

Agreeable unto which are archbiſhop Male's directions 
to the biſhops of his province in the year 1716, ſubjoined 
at the end of this title, which altho' they have not the 
authority of a /aw properly ſo called, yet ſince it is ſaid 
to be diſcretionary in the biſhop whom he will admit to 
the order of prieſt or deacon, and that he is not * 
to give any reaſon for his refuſal (1 Still. 334. 1 Jobnſ. 
46. Mod, b. 1. c. 3.) this implieth, that he may inſiſt 
upon what previous terms of qualification he ſhall think 
proper, conſiſtent with law and right. And by the ſta- 
tute, rubrick, and canon aforegoing, he is not required, 
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te 


but permitted only, to admit perſons ſo and fo qualified ; 4 
and prohibited to- admit any without, but not injoined to os 
admit any perſons altho' they have ſuch and ſuch qualifi- of 


CATtIONSs, . 5 5 

4. By Can. 35. The biſhop, before he admit any per- 
ſon to holy orders, ſhall diligently examine him, in the 
preſence of thoſe miniſters that ſhall aſſiſt him at the im- 
poſition of hands; and if the biſhop have any lawful im- 
pediment, he ſhall cauſe the ſaid miniſters carefully to 
examine every ſuch perſon ſo to be ordered. And if any 
biſhop or 4 5 ſhall admit any to ſacred orders who is 
not ſo examined, and qualified as before we have ordained 
[viz. in Can. 34.]; the archbiſhop of his province having 
notice thereof, and being aſſiſted therein by one biſhop, 
ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 
from making either deacons or prieſts for the ſpace of 
two years. 

Of common right, this examination pertaineth to the 
archdeacon, faith Lindwood ; and ſo faith the canon law, 
in which this is laid down, as one branch of the archidia- 
conal office, Which thing is alſo ſuppoſed in our own 
form of ordination, both of prieſts and deacons, where the 
archdeacon's office is to preſent the perſons that are apt 
and meet, Gi. 147. 


And 


See 4s eee my ww 
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And for the regular method of examination, we are 
referred by Lindiusad, to the canon upon that head, in- 
ſerted in the body of the canon law; viz. When the bi- 
ſhop intends to hold an ordination, all who are deſirous 
to be admitted into the miniſtry, are to appear on the 
fourth day before the ordinationz and then the biſhop 
ſhall appoint ſome of the prieſts attending him, and others 
{killed in the divine law, and exerciſed in the eccleſiaſtical 
ſanRions, who ſhall diligently examine the life, age, and 
title of the perſons to be ordained ; at what place they 
had their education; whether they be well learned; whe- 
ther they be inſtructed in the law of God, And they ſhall 
be diligently examined for three days ſucceſſively ; and ſo 
on the ſaturday, they who are approved, ſhall be preſented 
to the biſhop. Gib/. 147. (5) 


5. By a conſtitution of archbiſhop Reynolds : Perſons of Letters dimiſg 
religion ſhall not be ordained by any but their own biſhop, 7 


without letters dimiſſory of the ſaid biſhop; or, in his 
abſence, of his vicai general, Lind. 32. 

And by Can. 34. No perſon ſhall henceforth admit any 
perſon into ſacred orders, which is not of his own dioceſe, 
except he be either of one of the univerſities of this realm, 
or except he ſhall bring letters dimiſſory from the biſhop 
of whoſe dioceſe he is. 

Of one of the univerſities] That is, a member of ſome 
college, ſo as that he may be ordained ad titulum collegis 


ſui. Grey. 4 5» 


In the ancient acts of ordination, the fellows of New- 
college, St. Mary Winton, and King's college in Cam- 
bridge, are mentioned, as poſſeſſed of a ſpecial privilege 
from the pope, to be ordained by what biſhops they 
pleaſed; and they are faid to be ſfficienter dimiſ}i, in virtue 
of that privilege, and without letters dimiſſory. But it doth 
not appear by our books, that this was then that general 
right of all colleges in the two univerſities, to which they 
are entitled by virtue of this canon. Gi 142. 

And by a conſtitution of Richard Wether/head, archbi- 
ſhop of Canterbury ; A biſhop ordaining one of another 


dioceſe, without ſpecial licence of the biſhop of that dio- 
ceſe, ſhall be ſuſpended from the conferring of that order 
to which he ſhall ordain any ſuch perſon, until he ſhall 
have made a proper ſatisfaftion, Lind. 32. 
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(4) See Dift. 24. c. 5. 
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And by Can. 35. If any biſhop or ſuffragan ſhall admit 
any to ſacred orders, who is not ſo qualified — as before 
we have ordained ; the archbiſhop of his province, having 
notice thereof, and being aſſiſted therein by one biſhop, 


ſhall ſuſpend the ſaid biſhop or ſuffragan ſo offending, 


from making either deacons or prieſts, for the ſpace of 
two years: (and by the ancient canon law, from granting 
letters dimiſſory to the perſons of his dioceſe who are to 
be ordained. Gibſ, 143.) 

And they who ſhall be promoted to holy orders, by 
other than their own biſhop, without licence of their own 


biſhop, ſhall be ſuſpended from the exerciſe of ſuch order, 


until they ſhall obtain a diſpenſation, Eam. Lindw, 26. 
But a diſpenſation in ſuch caſe by their own biſhop ſhall 


be ſufficient, who may ratify ſuch ordination. Lind. 26. 


And in our eccleſiaſtical records, we find ſeveral perſons 
diſpenſed with, in form, for obtaining orders without 
ſuch letters, as a great irregularity ; which was looked 
upon as needful for the ratification of the order received, 
Gibſ. 142. 

The archbiſhop, as metropolitan, may not grant letters 
dimiſſory; but this is to be underſtood with an exception 
to the time of his metropolitical viſitation of any dioceſes, 
during which he may both grant letters dimiſſory, and or- 


dain the clergy of the dioceſe viſited, Gibſ. 143. 


So neither the archdeacon, nor official, may grant letters 
dimiſſory. Concerning the archdeacon, the canon law is 
expreſs; And as to the officials, they are excluded by the 
ſame conſtitution that excludes the religious; and the 
ancient gloſs, ſpeaking of officials, ſays, Altho' it cannot 
be denied that they have ordinary juriſdiction, yet recourſe 
is not to be had to them in every thing—for they cannot 
grant letters commendatory for orders, Gibſ. 143. 

During the vacancy of any ſee; the right of granting 
letters dimiſſory within that ſee, reſts in the guardian of 
the ſpiritualities ; and, in conſequence, the right of or- 
daining alſo, where ſuch gaardian is of the epiſcopal or- 
der, Gibſ. 143. f 

A biſhop being in parts remete, he who is ſpecially 
conſtituted vicar general for that time, hath power to 


grant letters dimiſſory; and the reaſon is, becauſe during 


that time the whole epiſcopal juriſdiction is veſted in him » 
as it is alſo in perſons who enjoy juriſdictions entirely ex- 
empt from the biſhop, and "who therefore may likewiſe 


grant them. G1. 143. 
* The 
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The perſons to whore letters dimiſſory may be granted 
by any biſhop, are either ſuch who were born in the dio- 
eeſe, or are promoted in it, or are reſident in it. This 

appears from Lindweod, in his commentary upon the fore- 
going conſtitution of archbiſhop Reynolds ; whoſe obſerva- 
tion is taken from the body of the canon law. But altho” 
this is laid down disjunQively, ſo as letters dimiſſory 
granted in any of the three caſes will be good; yet it ap- 
pears in practice, that heretofore they were judged to come 
more properly from the biſhop in whoſe dioceſe he was 
promoted, or in which his title lay. And the reaſon was, 
becauſe the biſhop in whoſe dioceſe the perſon was born, 
or had long dwelt, is preſumed to have the beſt opportunity 
of 2 the converſation of the perſon to be ordained. 
Gibſ. 143. Is 

The Fines of the perſon to be ordained (as to life, 
learning, title, and the like) ought to appear, before the 
granting of letters dimiſſory. This is ſuppoſed (as to con- 

verſation at leaſt) in what hath been ſaid before; and as 
to the title, it was not only inquired into by the biſhop 
granting the Jetters, but frequently remained with him ; 
of which ſpecial notice was taken in the body of ſuch let- 
ters, And the biſhop who grants the letters dimiſſory is 
to make this inquiry, and not the biſhop to whom ſuch 
letters are tranſmitted ; for he is to preſume that the per · 
ſons recommended to him are fit and ſufficient. Gib/. 144. 

Letters dimiflory may be granted at once to «ll orders, 
and directed to any catholick biſhop at large. And chis 
hath been the practice in the church of England, both 
before and fince the reformation; 38 appears by innu- 
merable inſtances; in the acts of ordination, of liter dimiſſo- 
riæ ad omnes; and by the forms of the letters dimiſſory 
(whether ad amnet or not) which are directed in that ge- 
neral ſtyle, But other churches, to prevent the inconve- 
niences of this practice (eſpecially where ſuch letters are 

ranted without previous examination), have expreſsly 

orbid them both. Gi. 144. 


V. Of oaths and ſubſcriptions previous to. the ordi- 
nallon. x 


taking orders, befpre he ſhall receive or take any ſuch ordert, 
Hall take the oaths of allegiance and ſupremacy, before the or- 


dinary er commiſſary. 
* D 3 2. And 
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2. And by the 13 EL c. 12. None ſhall be admitted to 
the order of deacon, or miniſiry ; unleſs be ſhall finſt ſubſcribe to 
all. the articles , religion agreed upon in convocation in the 
year 1862, which only concern the confeſſion of the true chriflian 
faith and the doctrins of the ſacraments. I. 5. 

3. And by Can. 36. No perſon ſhall be received into 
the miniſtry, except he ſhall ficſt ſubſcribe to * articles 
3 

() That the king's majeſty, under God, is [thi only 
ſupreme governor of this realm, and of all other his high - 
neſs's dominions and countries, as well in all ſpiritual or 
eccleſiaſtica things or eauſes, as temporal z and that no 
foreign prince;:perſon, prelate, ſtate or potentate hath, or 
ought to have any juriſdiction, power, ſuperiority, pre- 
heminence or authority, eccleſiaſtical or ſpiritual,; within 
bis majeſty's ſaid realms, dominions, and countries. 

(2) That the book of common prayer, and: af orders 
zug of biſbops, prieſts, and deacons, containseth in it no- 
thing contrary o the ward of God, and chat it may 
lawfully be uſed, and that he himſelf will uſe the form in 
the ſaid book preſeribed in publick prayer, and admini- 
tration of the ſacraments, and none other. 

(3) That he alloweth the book of articles of e 
agrecd upon by the archbiſhops and biſhops of both pro- 
vinces, and the whole clergy, in the convocation holden 
at London, in the year of our Lord God one thouſand five 
hundred ſixty and two; and that he acknowledgeth all 
and every the articles therein contained, being in number 
nine and thirty, beſides the. ratification, to be agrecable 
to the word of Gd. 

Which ſubſcription, as it Greiner by the ſame and the 
following canon, muſt, be before the biſhop himſelf, 

And for the avoi«ing of all ambiguities, ſuch perſon 
ſhall ſubſcribe in this form and; order of words, ſetting 


down both his chriſtian and-firname, viz. 1 N. N. do 


« willingly and ex animo ſubſcribe to theſe three articles, 
„% above mentioned, and to, all things that are contained 
5 in them,” Can. 36. 

And if any biſhop, ſhall ardain any, except he ſhall 
firſt have fo ſubſcribed ; he ſhall be ſuſpended from giving 
of orders for the ſpace of twelve months. Can. 36. 


V.. ** 1 of ordaining deacons. 


1. The ordination (as well of deacons as of miniſters) 


ſhall be performed in the ting of divine ſervice, in the pre- 
ſeace 
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ſence not only of the archdeacon, but of the dean and 
two prebendaries at the leaſt, or (if they ſhall happen by 
any Jawful cauſe to be let or hindred) in the preſence of 
four other grave perſons, being maſters of arts at the leaſt, 


and allowed for publick preachers, ' Con. 14. 

And by the ſtatute of the 21 H. 8. c. 13. for plurali- 
ties; it is alledged as one reaſon why a biſhop may retain 
fix chaplains, becauſe he muſt occupy ſix chaplains at the 
giving of orders. ,. 24. 3 

However, in practice, a leſs number than is required 
either by the ſaid ſtatute or by the aforeſaid canon, is 
ſometimes admitted; and this (as it is ſaid) by virtue of 
the rubrick in the office of ordination, which 2 


= 


that the biſhops with the priefts preſent ſhall lay their bands 
upon the perſons to be ordained ; implying, as is ſuppoſed, 


that if there are but two prieſts preſent, it ſufficeth by this 
rubrick, which is eſtabliſhed by the act of parliament of 
the 13 & 14 C. 2. But the words do not ſeem ſo much 

to be reſtrictive of the number before required, ' as di- 
rectory what that number as by law before required in this 
reſpect ſhall do. c 

2. And at the time of ordination, the biſhop ſhall ſay 
unto the people, Brethren, if there be any of you, who 
knoweth any impediment, or notable crime, in any of 
theſe perſons preſented to be ordered deacons, for the 
which he ought not to be admitred to that office ; let him 
come forth in the name of God, and ſhew what the crime 
or impediment is. Form of ordination. 

And if any great crime or impediment be objeQed, the 
biſhop ſhall ſurceaſe from ordering that perſon, until ſuch 
time as the party accuſed ſhall be found clear of that 
crime, 14, 

3- And before the goſpel, the biſhop fitting in his 
chair, ſhall cauſe the ſaid oaths of allegiance and ſupre- 
macy to be (again) miniſtred unto every of them that are 
to be ordered, Form of ordin. 1H. c. 8. (i) . 

4. Then 


1 


» 4 _ _ 4 4 


(i) The 24 Geo. 3. c. 35. after reciting that, by the laws of 
the realm, perſons who are admitted into boly orders muſt take 
the oath of allegiance; and that there are divers ſubjects of 
foreign countries deſirous that the word of God and the ſacra- 
ments ſhould be adminiſterea to them, according to the liturgy 
of the church of England, by ſubjects or citizens of the ſaid 
countries, ordained according to the form of ordination in the 
church of England; empowers the biſhop of London, or any 
* 2 4 other 


- 
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4+ Then the biſhop, laying bis hands ſeverally upon 
the head of every one of them, bumbly kneeling before 
bim, ſhall ſay, Take thou authority to execute the of- 
* fice of a deacon in the church of God committed uata 
< thee; in the name of the Father, and of the Son, and 
% of the Holy Ghoſt. Amen.“ "ge 


Then ſhall the biſhop deliver to eyery one of them the 
new teſtament, ſaying, ** Take thou authority to read the 


«© goſpel in the church of God, and to preach the ſame,. 


. thou be thereto licenſed by the biſhop. bimſelf.” 

5. Finally, it muſt be declared unto the deacon, that 
he muſt cantinue in that office of a deacon the ſpace 
of a whole year (except. for reaſonable cauſes it ſhall 
otherwiſe ſeem good unto the biſhop), to the intent 
he may be perſect, and well expert in the things apper- 
taining to the eccleſiaſtical adminiſtration; in executing 
whereof, if he be found faithful and diligent, he may be 
admitted by his dioceſan to the order of prieſthood. 


Tea of dn. 
VII. Form and manner of ordaining priefts, 


1. Can. 32. The office of a deacon being a ſtep or de» 
to the miniſtry, according to the judgment of the an- 
cient fathers and the practice of the primitive church, we 
do ordain and appoint, that hereafter no biſhop ſhall 
make any perſon, of what qualities or gifts ſoever, 4 
deacon and a miniſter both together upon one day; but 
the order in that behalf preſcribed in the book of making 
and conſecrating biſhops, prieſts and deacons, be ſtrictly 
obſerved, Not that always every deacon ſhould be kept 
from the miniftry for a whole year, when the biſbop ſhall 
find good cauſe to the contrary ; but that there being now 
four times appointed in every year for the ordination of 
deacons and minifters, there may ever be ſome timę of 


* 
——_—— 


het. Mt m——_ al 
— . 


other biſhop to be by him appointed, to admit to the order of 
deacon or prieſt, for the purpoſes aforeſaid, perſons ſubjecte or 
Guzens of countries out of his majeſty's dominions, without 
requiring them to take the ſaid path of allegiance, But they 
are not to exerciſe their office within his majeſty's dominions ; 
and this exemption from taking the above oath is to be men- 
tioned in their teſtimonial. For the conſecration of biſhops 
under ſimilar circumliances, ſee tit. Biſhops, II. 17. 


trial 
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trial of their behaviour in the office of deacon, before they 
be admitted to the order of prieſthood. 
* 2. At the time of ordination, the biſhop ſhall ſay unto 
the le : Good.people, theſe are they whom we pur- 
ole. God willing, to receive this day unto the holy of- 
fice of prieſthood : for after due examination, we find not 
to the contrary but that they be lawfully called to their 
function and miniſtry, and that they be perſons meet for 
the fame, But yet if there be any of you, who kooweth 
any impediment, or notable crime in any of them, for 
the which he ought not to be received into this holy 
mioiſtry, let him come forth in the name of God, and 
ſhew what the crime or impediment is. 

And if any great crime or impediment be objeQed, the 
biſhop ſhall. ſurceaſe from ordering that perſon, until ſuch 
time as the party acculed ſhall be found cleat of that crime. 
Form 14 01 

3. Then the biſhop, fitting in his chair, ſhall miniſter 
to every one of them the oaths aforeſaid of allegiance and 
ſupremacy. Id. 1 U. c. 8. (4). | y 

4. Then the biſhop, with the pri_ls preſent, (hall lay 
their hands ſeverally upon the head uf every one that re- 
ceiveth the order of prieſthood ; the receivers humbly 
kneeling upon their knees, and the biſhop ſaying, 4 Re- 
„ ceive the Holy Ghoſt for the office and work of a prieſt 
* in the church of God, now committed unto thee by. 
« the impoſition of our hands: Whoſe fins thou doſt for- 
« give, they are forgiven; and whoſe fins thou doſt re- 
« tain, they are retained, And be thou a faithful diſ- 
„ penſer_of the word of God, and of bis holy ſacra- 
« ments: In the name of the Father, and of the Son, 
* and of the Holy Ghoſt.“ N 

Then the biſhop ſhall deliver to every one of them 
kneeling, the Bible into his hand, ſaying, Take thou 
«© authority to-preach the word of God, and to miniſter 
« the holy ſacraments in the congregation, where thou 
« ſhalt be lawfully appointed thereunto.“ | 

With the prieſts preſent] By Can. 35. They who aſſiſt 
the biſhop in laying on of hands, ſhall be of the cathedral 
church, if they may be conveniently hag, or other ſuſſi- 
cn ur 20g of the ſame dioceſe, to the number of three 
at tne . | 
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(4) Vid. ſupra, VI. 3+ 
VIII. Fin : 
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| VIII. Fees for ordination... 


1. By a conftitution of archbiſhop Stratford : For any 
letters of orders, the biſhops clerks or ſecretaries ſhall not 
receive above 6d; and for the ſealing of ſuch letters, or 
to the marſhals of the biſbop's houſe for admittance, to por- 
ters, hoſtiaries, or ſhavers, nothing ſhall be pajd : on pain 
of rendring double within a month; and for default 
thereof, the offender, if he is a clerk beneficed, ſhall be 
ſuſpended from his office and benefice; if he is not be- 
neficed, or a lay perſon, he ſhall be prohibited from the 
entrance of the church till he comply. Lind. 222. | 

Marſhals) They who govern the hall and jnner parts of 
the houſe. Lind, 222, | T 
. * Hefliarics] Lindwood underftandeth this word to ſignify 
the ſame 1 or perſons appointed to keep the doors, 
and the word janitoret (porters) next aforegoing to ſignify 
thoſe ho keep the gates; whereas more properly, it ſeem- 
eth that janitores (or porters) doth expreſs both of theſe ; 
and that the word 'ho/tiarij (as Dr. Gibſon obſerveth) doth 
denote thoſe perſons who prepared the 5% : for there is ia 
the Roman pontifical a rubrick in the ordination of prieſts, 
that the biſhop ſhall deliver to the perſon to be ordained, 
the cup with wine and water, and the paten laid upon it 
with the hoft, the biſhop” ſaying unto him, Take thou 
authority to offer ſacrifice to God, and to celebrate maſs 
as well for the living as for the dead, in the name of God, 


Gf 153: WY I | 
- Shavers) Whoſe office was te ſhave the crowns of per- 
ſons to be ordained. Lind. 222. 1 255 


2. And by Can. 35. No fee or money ſhall be received. 


either by the archbiſhop or any biſhop or ſuffragan, either 
directly or indirectly, for admitting any perſon into ſacred 
orders; nor ſhall any other perſon or perſons under the 
ſaid archbiſhop, biſhop or fuffragan, for parctiment, writing, 
wax, ſealing, or any other reſpect thertunto appertaining, 
take above 10 ſh. : under ſuch pains as are already by law 
preſcribed, | 

Or any other reſpeft thereunto appertaining above 
10 b.] It is not lawful, faith Fohn de Athon, to give 
any thing to the notary performing the duty of his of- 
fice in the act of ordination ; nevertheleſs, he ſays, it is 
etherwiſe- as to that notary or regiſter who writes letters 
teſtimonial for thoſe that are ordained, for his juſt ſalary, 
or ſomewhat more for his extraordinary trouble; altho? 

| _ 


he 


10 
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this may more ſecurely be given voluntarily, without a 


preceding compact. Otho, De ſcrutin. erdin. v. Scriptura. 


Athon, 16, : y . 
And ſome of the modern conſtitutions abroad agreeing 


to the reaſonableneſs of this, have by way of reſtraint 
upon the officer,” fixed the fee of writing and the other 
particulars, in like manner as this canon and the foregoing 
conſtitution. of archbiſhop Stratford have done in our 
church. For the letters teſtimonial of ordination are no 
part of the ordination, but only taken afterwards for the ſe · 
curity of the perſon ordained ; and therefore the ſame John 


de Athon, in the place abovementioned ſays, It is /afe 


(not, neceſſary) for the perſons ordained, to have with them 
the ſaid writing or letters teſtimonial of ordination, under 
the biſhop's ſeal, containing the names of the perſon or- 
daining and of the perſon ordained, and the taking of ſuch 


orders, and. the time and place of ordination, and the like. 
6 9 | IL El = 


Gibf, 154+ : 


T. Simoniacal promotion to orders. 


By the 31 El. c. 6. If any perſon ſhall receive or take any 


money fee reward or any other profit direttly or indiractiy, or 
ſhall take any promiſe agreement covenant bond or 10:ber aſſur- 
ance to receive or have any money fee reward or any other 


profit direct iy or indireftly, either to himſelf er to. any other of 


his friends, (all ordinary and lawful fees only excepted,) for 
or to procure the ordaining or making of any mini/ler, or giving 
of any orders, or licence to preach ; he ſhall forfeit 401. andthe 
perſon ſo corruptiy ordained 10 l.; and M at any time within 
ſeven years next after ſuch corrupt entering into the miniſtry or 
receiving of orders, he ſhall accept any benefice or pramotian ac- 
_ clefiaflical, the ſame ſhall be void immediately upon bis induction 
inveſliture or inſlallation, and the patron ſhall preſent or collate 
or diſpoſe of the ſame as if he were dead : one moiety of which 
forfeitures to be to the king, and the other to him that ſhall ſue. 


ſ. 10. | 
X. General office of deacons. 


It appertaineth to the office of a deacon, in the church where 
he ſhall be appointed to ſerve, to aſſiſl the prig in divine ſer- 
vice, and ſpecially when he mini/treth the holy communion, and 

10 help him in the diſtribution thereof}, and to read the holy ſcrip- 
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tures, and bomilies in the church; and to inſtrucs the youth in 
the catechiſm; in the abſence of the prigſi to baptize infants z 
and to preach if he be licenſed thereto by the biſhap himſelf : 


And furthermore it is his office, where proviſion is jo made, to 


 ſaarch for the fuk and impotent people of the pariſh, and 
15 — 4. their 4 names and places ww they dwell, 
unto the curate ; that by his exhortation they may be relieved 
with the alm of the pariſhioners or others, Rubr, in the 
form of ordin. Th 


To afſi/t the prieft in divine ſervice] Anciently, he offi- - 


ciated under the preſbyter, in ſaying reſponſes, and repeating 


the confeſſion, the creed, and the Lord's prayer after him, 


and in ſuch other duties of the church as now properly be- 


long to our pariſh clerks ; who were heretofore real clerks, 
attending the pariſh prieſt in thoſe inferior offices, (7:b/," 


I $0, 
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conſecrate the ſacrament of the Lord's ſupper, before ſuch 
time as he ſhall be ordained prieſt; on pain of 100 l. half 
to the king, and half to be equally divided between the poor 
of the pariſh where the offence ſhall be committed, and 
him who ſhall ſue in any of his majeſty's courts of record; 
and t6 be diſabled from being admitted to the order of prieſt 
for one whole year then next following. / 14. | 
But this not to extend to foreigners or aliens of the fo- 
n reformed churches allowed by the king. / 15. | 
Iſo, by the act of toleration this ſhall not extend ta 
qualified proteſtant diſſenting miniſters, 
And to read the holy ſcriptures) This power is expreſsly 
given to him in the act of ordination before mentioned. 
To fearch for the ſick, poor, and impotent] This is the moſt 
ancient duty of a deacon, and the immediate cauſe of the 


inftitution of the order. This rule was made in England 


while the poor ſubſiſted chiefly by voluntary charities, and 
before the fettlement of rates or other fixed and certain 
proviſions ; purſuant to which proviſion, our laws have de - 
volved that care upon the churchwardens and overſeers of 
the poor; which laſt office was created on purpoſe for that 
end. Gib/. 159. | 
And to intimate their eflates, names and places where they 
dwell, unto the curate} That is, to the rector or vicar, who 
bath the cure of ſouls. 
And here it is obvious to remark the ambiguity of the 
word curate, as was before obſerved of the word minifter : 
| ſometimes 


ted ſoicialy when he minifreth the holy communion} But 
by the 13& 14 C. 2. c. 4. No perſon ſhall preſume ta 
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ſometimes it expreſſeth the perſon, whether prieſt or deacon, 
who officiateth under the rector or vicar, employed by him 
as his aſſiſtant, or to ſupply the place in his abſence ; ſome- 
times it denoteth the perſon officiating in general, whether 
he be rector, vicar, or aſſiſtant curate, or whoſoever per - 
formeth the ſervice for that time: ſometimes it denoteth 
excluſively (as in this place) the rector, vicar, or perſon 
beneficed, who hath curam animarum. 

So far the office of a deacon is to be collected from the 
rubrick in the form of ordination, and from the form 
itſelf, And foraſmuch as he is hereby permitted to bap- 
tie, to catechize, to preach, to afliſt in the adminiſtration 
of the Lord's ſupper ; ſo alſo by parity of reaſon he hath 
uſed to ſolemnize matrimony, and to bury the dead, Way. 
c. 14. 

And in general it ſeemeth, that he may perform all the 
other offices in the liturgy, which a prieſt can do, except 
only conſecrating the ſacrament of the Lord's ſupper (as 


hath been ſaid), and except alſo the pronouncing of the ab- 


Indeed it is not clear from the rubrick in the book of 
common prayer; whether, or how far, a deacon is prohi- 
bited thereby to pronounce the abſolution. For altho' it 
is there directed, that the ſame ſhall be pronounced by the 
prieft alone; yet the word [alone] in that place ſeemeth 


-only to intend, that the people ſhall not pronounce the ab- 


ſolution after the prieft, as they did the confeſſion juſt be- 
fore: and the word prieft, throughout the rubrick, doth 
not ſeem to be generally appropriated to a perſon in prieſt's 


orders only z on the contrary, almoſt immediately after it 


is directed, that the priz/? ſhall ſay the gloria patri, and 
then afterwards that the pri ſhall ſay the ſuffrages after the 
Lord's prayer (which, by the way, in moſt of the occa- 
ſional offices are called by miſtake the ſuffrages after the 
creed, or the ſuffrages next after the creed), and it is not 
ſuppoſed that theſe expreſſions are to be underſtood of the 
prie alone, excluſive of a deacon who may happen to 
perform the ſervice, And here alſo we may obſerve the 
ambiguous ſigniſication of the word pri:/f?, as before was 
obſerved of the words minifler and curate : ſometimes it is 
underſtood to ſignify a perſon in prieſt's orders only; at 
other times, and eipecially io the rubtick, it is uſed to ſig- 
nify the perſan officiating, whether he be in prieſt's or only 
in deacon's orders; and in general, the words prigſt, mi- 
mfter, and curate ſeem indiſcriminately to be applied 
throughout the liturgy, to denote the clergyman who is 

| | othciating, 
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officiating, whether he be rector, vicar, aſſiſlant curate, 
prieſt, or deacon. Kg 

But the argument to evince that the prieſt only, and 
not a deacon, hath power to pronounce the abſolution, 
ſeemeth moſt evidently to be deduced from the acts of 
ordination before mentioned. To the deacon, it is ſaid; 
* Take thou authority to read the goſpel, and to preach :” 
To the Pugs it is ſaid, “ Receive the Holy Ghoſt 
% Whole fins thou doſt forgive, they are forgiven; and 
& whoſe ſins thou doſt retain, they are retained.” 

Moreover ; until a perſon is admitted to the order of 
prieſthood, he is not capable of any benefice or eccleſia- 
ſtical promotion. G1b/. 146. (/) f 

And by the ſtatute of the 13 C 14 C. 2. c. 4. No per. 
ſon ſhall be capable to be admitted to any parſonage, viear- 
age; benefice, or other eccleſiaſtical promotion or dignity, 
before he be ordained prieſt ; on pain of 1007; half to 
the king, and half to be equally divided between the poor 
and the informer, /. 14. | 

Neither is a perſon that is merely a layman, or that is 
only a deacon, capable of a donative : for although he 
who hath a donative may come into the ſame by lay do- 
nation, and not by admiflion and inſtitution; yet his 
function is ſpiritual. 1 nfl. 344. 5 

So that he who is no more than a deacon, can only 
uſe his orders either as a chaplain to ſome family, or as a 
curate to ſome prieſt, or as a lecturer without title: for 
the prebendaries of ſome prebends in cathedral and colle- 
giate churches, are to read lectures there, by the appoint» 
ment of the founders thereof, and may from thence be 
called lecturers; but theſe places are of the number of 
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(!) Dr. Gibſon refers to the 13 Eliz., c. 12. which enacts, 
that no perſon ſhall be admitted to any beneſice unleſs he be 
of the age of three and twenty years, and a deacon at the 
leaſt; and direQs that every perſon admitted to a benefice 
with cure ſhall be admitted to miniſter the ſacraments within 
one year after his induction, if he be not ſo admitted before, 
under pain of deprivation, See Deprivation, ' i= rt. But 
the 13 & 14 C. 2. c. 4. J 14. extends the reſtriction by de- 
claring, that no perſon ſhall be capable to be admitted to any 
benefice, nor to adminiſter the ſacrament, before ſuch time as 
he ſhall be ordained prief, according to the form preſcribed 
by the book of common prayer, under the' penalty of 100/. 
and diſability to be admitted into the order of prieſt for the 
ſpace of one year next following, Vagſ. p. 142. 

8 eccleſiaſtical 
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eccleſiaſtical promotions, to which the incumbents. ate 
admitted by collation or inſtitution, of which a deacon as 
afareſaid is not therefore capable; yet the king's profeſſor 
of the law within the univerſity of Oxford, may have 


and hold the prebend of Shipton within the cathedral . - 


church of Sarum, united and annexed to the place of the 
ſame king's profeſſor for the time being, although that the 
ſaid profeflor be but a layman. MWatſ. c. 14. 13 & 14 
C. 2. c. 4. J 29. 


XI. General office of prieſts. 


A prieſt by his ordination receiveth authority to preach 
the word of God, and to conſecrate and adminifter the 
holy communion, in the congregation where he ſhall be 
lawfully appointed thereunto, 
Yet, notwithſtanding, by Gan. 36. he may not preach 
without a licence either of the archbiſhop, or of the bi- 
of the dioceſe where he is placed, under their hands 
and ſeals, or of one of the two univerſities under their 
ſeals likewiſe, 9 


But a licence by the biſhop of any dioceſe is ſufficient, 


altho' it be only to preach within his dioceſe; the ſtatute 


not requiring any licence by the biſhop of the dioceſe 


where the church is. Watf. c. 14. 

Dr. Watſon ſays, that if a perſon, who is a mere lay- 
man, be admitted and inſtituted to a benefice with cure, 
and doth adminiſter the ſacrament, marry, and the like; 
theſe, and all other ſpiritual acts performed by him during 
the time he continues parſon in fact, are good; ſo that 
the perſons baptized by him are not to be rebaptized, nor 
perſons married by him to be married again, to fatisfy the 
law. Watf. c. 14. Cro, El. 775. 


XII. Exbibiting letters of orders. 


1. Can. 137. Every parſon, vicar, and curate, ſhall at 
the biſhop's firſt viſitation, or at the next viſitatiori, after 
his admiſſion, ſhew and exhibit unto him his letters of 
orders, to be by him either allowed, or (if there be juſt 
cauſe) diſallowed and rejeAed ; and being by him approved, 
to be ſigned by the regiſter; the whole fees for which, to 
be paid but once in the whole time of every biſhop, and 
afterwards but half the ſaid fees. 


2. Arund. No curate ſhall be admitted to officiate in 


another dioceſe, unleſs he bring with him his letters of 
orders, Lindiw. 48. ' | 2 
3. Can. 
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3. Can. 39. No biſhop ſhall inſtitute any to a benefice, 
who hath been ordained by any other biſhop, except he 
fiſt ſhew unto him his letters of orders, | 

4. By the 4 H. 7. c. 13. If any perſon, at the ſecond 
time of aſking his clergy, aſe he is within orders, hath 
not there ready his letters of orders, or a certificate of 
his ordinary witnefling the ſame ; the juſtices afore whom 
he is arraigned, ſhall give him a day to bring in his ſaid 
letters or certificate; and if he fail in ſo doing, he ſhall 
Joſe the benefit of his clergy, as he ſhall do that is without 


orders. 


III. Archbiſhop Wake's direflions to the biſhops of 


his province in relation 10 orders. 


It is judged proper here to ſubjoin archbiſhop Vale 
letter to the biſhops of the province of Canterbury, dated 
June 5, 1716, which, although it concerneth other matters 
beſides thoſe of ordination, yet fince the due conferring of 
orders appeareth to be the principal regard thereof it 
ſeemeth beſt to inſert the ſame intire in this place; and to 
refer to it here at large from thoſe other titles, unto which 
it hath ſome relation, 1 | 


As to its authority, it is certain (as hath been obſerved 


before) that in itſelf it hath not the force of law, nor is it 
ſo intended, or to be of any binding obligation to the 
church, further than the archbiſhops and biſhops from 
time to time ſhall judge expedient ;; 1 mean, as to thoſe 
parts of it which only concern matters that the law hath 
left indefinite, and diſcretionary in the archbiſhops and 
biſhops, Other parts thereof are only inforcements of 
what was the law of the church before; and thoſe, with- 
out doubt, are of perpetual obligation : not by the autho- 
rity of theſe injunctions, but by virtue of the laws upon 


_ Which they are founded. 


My v lord, 

Being 1 0 protrmM of God called to the metropo- 
Firical fee of this province, I thought it incumbent upon 
me to conſult as many of my brethren, the biſhops of the 
ſame province, as were here met together during this fef- 
fron of parliament, in what manner we might beſt employ 
that authority which the eccleſiaſtical laws now in force, 
and the cuſtom and laws of this realm, have veſted in us, 
for the honout of God, and for the edification of his church, 
committed to our charge: And upon ſerious confideratiorf 
of this matter, we all of us agreed in the fame woo 
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that we ſhould, by the bleſſing of God upon our honeſt 
endeavours, in ſome meaſure promote theſe good ends, by 
taking care (as much as in us lieth) that no unworthy 

rſons might hereafter be admitted into the ſacred miniſtry 
of the church : nor any be allowed to ſerve as curates, but 
ſuch as ſhould appear to be duly qualified for ſuch an em- 
ploy z and that all who officiated in the room of any abſent 
miniſters, thould reſide upon the cures which they under» 
took to ſupply ; and be aſcertained of a ſuitable recom- 
pence for their labouts. 


In purſuance of thoſe” reſolutions, to which we una- 


nimouſly agreed, I do now very earneſtly recommend to 


ou 
(1) That you require of every perſon who dgſires to be ad- 
mitted to holy orders, that be ſignify to you his name and place 
of abode, and tranſmit to you his 1eflimonial, and a certificate 
of his age duly atteſted, with the title upon which be is to be 
ordained at leaft twenty days before the time of ordination 3” and 
that be appear on Madneſday, or at fartheſt on Thurſday in 
ember- week, in order to his examination, 

(I1) That if you hall gen any perſon, who applies for holy 
orders, upon the account if immorality proved againfl. him, you 
ſignify the name of the perſon ſo rejetted, with the reaſon of your 
rejefting him, to me, within one month; that ſo I may acquaint 
the refl of my ſulfragans with the caſe of fuch rejetted perſon 

ore the next ordination. BAY | £ 56 5 

(IT) That you admit not any perſon to holy orders, who 
having reſided any confiderable time out of the univerſity, dies 
not ſend to you, with his teflimonial, a certificate figned hy the 
mini/ler, and other cr:dible inhabitants of the pariſh where he 
ſo refided, expreſſing that notice was given in the church, in 
time of divine ſervice, on ſome ſunday, at leaſt a month before 
the day of ordination, of his intention to r himſelf to be or- 


dained at ſuch a time ; to the end that any perſon who knows + 


any impediment, of notable crime, for which he ought not to be 
2 may have opportunity to make his objeftions againſt 
im. N 
(1V) That you admit wot letters teflimmial, on any occaſion 
whatſoever, unleſs it be therein expreſſed, for what particular 
end and defign ſuch letters are granted; nor unleſs it be declared 


by thoſe who ſhall fign them, that they haus perſonally known © 


the life and bthaviour of the perſon for the time by them certi- 


fed; and do bilieve in their conſcience, that be is qualified for 


that order, office, or employment, to which be defires to be ad- 


miited. 


ver. II. * (V) That 


49 


Oꝛdination. 
(V) That in all teflimonials ſent from any college or hall, in 
either of the univerſities, you expect that they be figned, as well 
or ſealed; and that among the perſons ſigning, the governor 2 
ſuch college or hall, or in his abſence, the next perſon under ſu 
gevernor, with the dean, or reader of divinity, and the tutor 
of the perſon to whom the te/limonial is granted, (ſuch tutor being 
in the college, and ſuch perſon being under the degree of maſter 
of arts, ) do ſubſcribe their names. 0 {7 
(VI) That you admit not any perſon to holy orders upon let- 
ters dimiſſory, unleſs they are granted by the biſhop himſelf, or. 
guardian of the ſpiritualties ſede vacante ; nor unleſs it be ex- 
preſſed in ſuch letters, that be who grants them, has fully ſatis» 


fied himſelf of the title and converſation of the perſon to whom. | 


the letter i granted, | 

(VII) That you make diligent inquiry concerning curates in 
your dioceſe, and proceed to eccl:fiaflical cenſures againfl thoſe. 
who ſhall preſume to ſerve cures without being firſt duly licenſed. 


therqunto ;. as alſo againf{_ all ſuch incumbents who ſhall receive 


and employ them, without firſt obtaining ſuch licence. 
(VIII) That you do not by any means admit of any mini/ter, 
tube removes from any other dioceſe, to ſerve as a curate in 
yours, without teflimany of the biſhop of that disceſe, or ordinary 
of. the peculiar juriſdiftion from whence he comes, in writing, 


of - bis haneſly, ability, and conformity to the eccleſtaſtical. laws 


of. the church of Eng land. 


(1X) That you do not allow any minifler to ſerve more than. 


one church or chapel in one day, except that chapel he a member 
of 1he pariſh church, or united thereunto 3 and unleſs the ſaid 

church er chapel where ſuch a mini/ter ſhall ſerve in two places, 
be not able in your judgment to. maintain a curate, 


(Y) That in the inſirument of licence granted th any curate, 


you appoint him a ſufficient ſalary, according to the power ve/led 
in you by the laws of the church, and the particular diractian of 
« late at} of parliament for the better maintenance of curates, - 
(XI) That in licences to be granted to perſons. to ſerve. any 
cure, you cauſe 40 be inſerted, after the mention of the particu- 
lar cure provided for by ſuch licences, a clauſe to this effe [or 
in any other pariſh within the diogeſe, to which ſuch eu- 
rate ſhall, remove with the conſent of the . i 
(XI) Fhat you take care, as much as poſſible, that whoſe- 
tuer is admitted to ſerve any cure, do reſide in the pariſh where 
he is to ſerve; eſpecially in livings that are able. to ſuppert a 
hr op and where that —_ be done, that they do at 
r 0 near to the place, that they may conveniently per- 
form all their duties both in the church and pariſb. | 2 | 


Theſe, 
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"Theſe, my lord, were the orders and reſolutions, to 
which we all agreed z and which I do hereby, tranſmit. to 
you; deſiring you to communicate them to the clergy of 
your dioceſe with an aflurance that you. are reſolved, by 
the grace of God, to dice, your, praQtice in theſe, particus 
lars agreeably thereunto, And ſo commending you to 
the bleſſing of God in theſe, and all your other pious en- 
deavours, for the ſervice of his church, I heartily remain, 

| my very good lord, „ N 
your truly affectionate brother, 
W. Cant, 


(I) That you. require of every perſon &c) By this firſt ar- 
ticle ſix thiogs are required: viz, 

(i) That he ſignify to you his name and place of abode]. It 
may be ſo ordered, that this ſh..1 be ſet forth in the teſti-, 
monial, or title or both ; but it ſeemeth rather, that by this 
. a diſtin inſtrument is required fot the ſignification 

(z) Aud, trenſmit ts you his tgſlimonia/] According to the 
34th canon, and the fourth and fifth articles of theſe di · 
rections. N | n 

(3) 4nd 8: certificate. of his. age duly atigffed] That is, 
from the regiſter book, under the hands of the miniſter) 
and churchwardens of the pariſh where he was baptised 
or, where. that cannot be had, by other ſufficient teſti», 


mony. ' 1883 d | 1545 

+ (4) #iththetitle upon which he is to be ordained] Accord- 
ing to the tenor of the thirty-third canon before mentioned. 
- (5)-4t leaſi twenty days before the time of ordination] By 
canons aforeſaid, the title and teſtimonial. ate required 
to be exhibited at the time of ordination : but by theſe 
directions, they are to be tranſmitted for ſo long time be- 


fote, ag that there may be opportunity to make inquity, 


il needſul, into any of the particulars therein contained. 
(6) And that he appear on Madnaſday, or at fartheſt on 
Thurſday in ember week}. This is agreeable to the (Canon 
law before mentioned, out of Lindwood, that he ſhall. 
appear on the fourth day before the -ordination,.; -. , v1, 
(II) That if you ſball-rejeft &c.] This ſecond article, 
of ſignifying the names of per ſons rejedted for immorality 


to the atchbiſhop, is a prudent caution ; and was not pro- 


vided for before by any. lag. A 
(III] That you. admit not any perſen He.] This article, 


concerning notice to be given in the church, is alſo a tea 


ſonable proviſion, and agreeable to foreign practice (as 
n T) E 2 hath 
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bath been obſerved) altho* not particularly injoĩned by 
any law of our church. | | | 

In the preſent directions, as delivered by the arch- 
biſhops of late years, there is an alteration in this article : 

Inſtead of the expreſſion, that the minifter and others 
ſhall certify that notice was given in the church of bis 

«< intention to offer himſelf to be ordained at ſuch a time, 

it to the end that any perſon who knows any impediment or nota- 

« ble crime, for the which be ought not to be ordained, may 

& have opportunity to make his objettions againſt him,” (that 

is, to the biſhop, as it ſeemeth ;)—it now runs, that they 

ſhall certify, „that ſuch notice was given, and that upon 

« ſuch notice given no objettions have come to their knowledge, 

« for the which he ought not to be ordained,” (which implies 

the objections to be notified to the perſons ſigning the 

certificate. ) bat wil. We ö | 1 
(IV) That you admit not letters teſt imonial Fe) This a 
the next article concerning teſtimonials, are ſupplementary _ 
to the thirty-fourth canon; and for their obligation do 
depend: on theſe injunctions, and not on any fixed law; 
and therefore may be varied from time to time, as the 
archbiſhops and biſhops ſhall ſee cauſe. + at Bt 

(V) That in all teflimonials ſent from any college &e.) By 

the canon, the common ſcal only of the college was re- 
quirsd; which indeed of it ſelf (as in all other bodies 
corporate) doth imply a conſent of the major part of the 
ſociety : This article doth further require a quorum (as it 
were); namely, that of the ſaid major part, the head of 
the college, the dean, and the tutor, be three; and the 
ſame to appear by the ſubſcription of their names. 80 
that ordinarily it ſeemeth to be in the power of any one 
of thoſe three, to prohibit any perſon of their college from 
being ordained ; which thing perhaps may require ſome: 
farther conſideration. And it is much to the honour of 
the univerſities, that for ſo long time there have been no 
inſtances of the abuſe of this power. ee e. 
(vi) Tt you admit not any perſon into holy orders upon 
litters dimiſſory c.] The article concerning letters di- 
miſſory, is only an admonition to put in dus execution, 
what was the law of the church beſoreG. 

\ ( Vil) That you make diligent Inquiry concerning. curates in 
your dioceſe who ſhall preſume to ſerve cures without being firſt 
duly licenſed) The ſubſtance of this article, concerning the 
licenſing of curates, was injoined before by ſeveral canons 
of-tne-chugch. 7 4 po i ton) AQ? 
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(vn) That you do'not by any means admit of any miniſfer, 
who removes from another dioceſe, to ſerve as a curate in yours, 
without teſlimony of the biſhop of that dioceſe, of his honefty, 
ability, &c.] This article concerning curates bringing 
teſtimonials from other dioceſes, is nearly in the words of 
the forty-eighth canon. | | 

In the preſent rules, inſtead of the word honeffy (which 
is taken from the canon), are inſerted the words good life. 

(IX) That you ds not allow any minifler to ſerve more than 
one church or chapei in one day] This article alſo is in the 
words of the forty-eighth canon. | 

(X) That in the inſtrument of licence granted to any curate, 
you appoint him a ſufficient ſalary, according to the power v. ted 
in you by the laws of the church] There ſeemeth to be no 
particular law of the church, by which any certain ſum is 
limited for the ſtipend of curates in general, but ſuch as 
are obſolete and ine ffectual by reaſon of the great altera-' 
tion in the value of money. But the ordinary may refuſe 
to licenſe the curate, unleſs the incumbent ſhall in his 
nomination and appointment promiſe to pay unto the cu- 
rate ſuch a certain annual ſum. - | 


And the particular direftion of a late att of parliament] 


Which act is that of the 12 An. ff. 2. c. 12. for the curates 

of non-reſidents only; by which the ordinary hath power, 

according to the value of the living and the difficulty of 

the cure, to appoint a ſalary not exceeding fifty pounds a 
ear, nor leſs than twenty. , 

(XI) The clauſe to be inſerted in the licence, that the 
ſame ſhall ſerve for any other pariſh within the _ is not 
injoined by any expreſs law, but is very reaſonable, 
intended for the benefit of curates, that having been once 
examined and approved by the ordinary, they ſhall not 
need to be at the expence of a new licence for any other 
place unto which they ſhall remove within the dioceſe. — 
Which clauſe is omitted out of the preſent directions, 
ſuppoſing it perhaps to be unneceſlary, in a matter the 
utility whereof is ſelf-evident. | 

XII) This article concerning the curate's reſidence within 
the pariſh, is agreeable to the ancient Jaws of the church: 
and if the curate ſhall not comply with the ordinary's di- 
rections therein, the ſaid ordinary may withdraw his li- 
cence. | | | 
To theſe directions, two others have been ſubjoined of 
—_ years: * | | TER | 

NE is, That you be very cautious in accepting reſignations ; 
and endeavour, with the utmoſt care, by every 110 method, to 
y E 3 guard 


being 
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guard againſi corrupt and ſimoniacal preſentations io benefices, — 
This ſeemeth to be intended to counteract the purpoſe of 
bonds of reſignation ; for if the-biſhop will not accept, the 
reſignation. is ineffeftual. 

Fbe Orux is, That your clergy be required to wear their 
proper habits, preſerving always an evident and decent diſtine- 
tion from the laity in their apparel; and to ſhew, in their whole 
behaviour, that ſeriouſneſs gravity and prudence, which becomes 
their function; abflaining from all unſuitable company and di- 
ver ſins. The word canonical, with reſpe& to the habit, 
ſeems here to have been purpoſely omitted; fince no cer- 
tain ſtandard of dreſs can be conveniently limited by any 
canon or other law; and therefore general ditections can 
only be applicable in ſuch caſes. 

Upon the whole, with reſpect to the matter before us, 
whilſt theſe ditections continue to be the rule in practice, 
there are theſe five inſtruments to be tranſmitted to the 
biſhop, at leaſt twenty days before the time of ordination, 
by every perſon deſiring to be ordained ; viz. | 

Firſt, a ſignification of his name and place of abode. 

Secondly, a certificate of publication having been made 
in the church, of his deſign to enter into holy orders. 

Thirdly, letters teſtimonial of his good life and be- 
| haviour. * 

Fourthly, certificate of his age. oY 

Fiſchly, the title upon which he is to be ordained. 

And moreover, if he comes for prieſt's orders, he muſt 

exhibit to the biſhop his letters of orders for deacon, 


Form of a title for orders, 


There is no particular form of a title preſcribed by any 
Canon, or other law: that which is moſt uſual ahd ap- 
proved ſeemeth to be as followeth: 

7 ws fag right reverend father in God Richard lord biſhop of 
ondon, 

Theſe are to certify your loraſpip, that I A. B. rector [or, 
vicar] of — in the county of „ and your lord- 
Ship's dioceſe of London, do hereby nominate and appoint 
C. D. to perform the office of a curate in my church of —— 
2 and do promije to allow him the yearly ſum of « 
for his maintenance in the ſume, and to continue him to officiate 
in my ſaid church until he ſhall be otherwiſe provided of ſome 
eccleſiaſtical prefer ment, unleſs by fault by him commutted he 
hall be lawfully removed from the ſame. And I ds ſolemnly 
declare, that I do not fraudulently give this certificale only to 
imuitle the ſaid C. D. to receive holy orders, but with a. real 
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Oꝛdination. 


intention to employ him in my ſaid church according to what is 
before expreſſed. Witneſs my hand this day of =—— 
in the year of our Lord ———. 


Form of a teſtimonial for orders, 

The canon and the ſtatute before mentioned, evidently 
make a diſtinction between the teſtimonial for deacon's, 
and the teſtimonial for prieſt's orders, In purſuance 
whereof, for deacon's orders, no more by the canon ſeem- 
eth to be required than this: : 


. If it is from a college ; 
We the maſter and fellows of —— college in — — 40 


hereby teflify, that A. B. whoſe life and behaviour we have 


known for the ſpace of three years now laſt paſt, is a perſon of 
good life and converſation. Given under the ſeal of our college, 
the —— day of in the year of our Lord ————, 


If it is not from a college; 


Wi whoſe names and ſeals are hereunto ſet, do hereby t-flify, 
that A. B. whoſe life and behaviour we have known for the 
ſpace of three years now laſi pat, is a perſon of good life and 
converſation. Given under our hands and ſeals the —— day 
of in the year of our Lord —— þ 
But ſomething more is required in the teſtimonial for 
prieſt's orders by the aforeſaid ſtatute of the 13 El. c. 12. 
As thus: 


. do hereby teſtiſy, that A. B. whoſe life and 


behaviour we have known for the ſpace of three years now laſt 
paſt, is a perſon of good and honeſt life and converſation, and 
profeſſuth the deftrine expreſſed in the articles of religion agreed 
upon by the archbiſbops and biſhops of bath provinces, and the 
whole clergy in the convocation holden at London in the year of our 
Lord one thouſand five hundred and ſixty-tiuo. Given under &c. 


But by the aforeſaid directions of archbiſhop Male, 
ſomewhat further is required in the teſtimonial both for 
deacon's and for prieſt's orders; namely, (1) that the 
ſame do expreſs for what particular end and deſign it is 
pants and (2) that the perſons ſigning the ſame do 

lare therein, that they have perſonally known the life 
and bebaviour of the perſon for the time by them certi- 
fied; and (3) that they do believe in. their conſcience, 
that he. is qualified for that order, office, or employ- 
ment, to which he deſires to be admitted; and (4) that 


if the rn be figned as well 
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"ſelf to the fludy of good learning, and bath not (ſo far as 


Oꝛdination. 
as ſealed by the particular members of the college therein 


ſpecified. _ | | 
It doth not appear to have been clearly underſtood, 
what the intention was in dirccting that the teſtimonial 


ſhould expreſs for what particular end and deſign it is granted : 


the cauſes uſually alledged are, that it is a man's duty 
to bear witneſs to the truth; that the party hath requeſt- 


ed ſuch. teſtimonial ; and that they are willing to com- 
ply with ſuch requeſt: But theſe (ſuch as they are) are 
general reaſons, and do not at all expreſs the ſpecial end. 
and deſign of granting ſuch a particular teſtimonial, 
However, the uſual form of a teſtimonial, according ta 


Mr. Eon, is to this effect: 


To all chriftian people to whom theſe preſents ſhall coms. 

Whereas piety and humanity do oblige us to bear witneſs ta 
the truth; and whereas A. B. bachelor of arts, hath requeſled 
our litters teſlimonial of his laudahle life and probity of manners 
to be granted to him: Me being willing to comply with his fa 
Juſt a requeſt, de teflify by theſe preſents, that the aforeſaid 


A. B. having been perſonally known to us for the ſpace 4 
b 


three years laſt paſt, hath led his life piouſly, ſoberly, and 
neftly; bath diligently applied himſelf to his fludies; and hath 
not (ſo far as we know) ever held, writtin, or taught any 
thing, but what the church of England approves of and main- 
tains; and moreover we think him worthy (if it ſhall Jo ſeem 
good to thoſe whom it may concern) to be promoted to the holy 
order of deacon (or priefl). In witneſs whereof we have 
bereunto ſet our hands, the day of in the year 
of our Lord — — — 


Or thus (according to Dr. Grey ) : 
To the right reverend father in God Richard lord vip of 


enge | : 

Whereas A. B. of college in — deſiring to be 
admitted to the holy order of deacon (or, prieſt), hath reque/t- 
td our letters teſtimonial of his laudable life and integrity of 
manners to be granted to bim; We whoſe names are under 


written do teſtiſy by theſe preſents, that the aforeſaid A. B. 


for three years laſt paſt, of our perſonal knowledge, hath led 
his lift pioufly ſoberiy and honeflly, hath diligently applied bim- 


we know) held or publiſhed any thing but what the church 
of England approves of and maintains; and moreover we 
think him -worthy to be admitted to the holy order of dia- 
cen (or, pries). In witneſs whereof we have * ow 
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Oꝛdination. 

ſcribed our names, the —— day e, in the year of aur 
. 1 

| _ in order to accommodate the ſame more ſtrictly to 

the aforeſaid canon, ſtatute, and directions of archbiſhop 

Wake; perhaps the form might be more regularly thus : 

To the right reverend father in God Charles lord biſhop of 
Carliſle. 

heres our beloved in Chrifl, A. B. bachelor of arts, 
hath declared unto us his intention of offering himſelf a can» 
didate far the holy order of deacon ; and for that end hath re- 
queſted our letters teſlimenial of his good and hone/l life and 
converſation and other due qualifications, to be granted to him; 
We, whoſe names and ſeals are hereunto ſet, do trſtify by theſe 
preſents, that we have perſonally known the life and bebauiaur 
of the aforejaid A, B. for the ſpace of three years now laſt paſt; 
and that he hath, during the ſaid time, been a perſon of g10d 
and hongſt life and «converſation; and that be profeſſeth the 
dittrine expreſſed in the articles of religion agreed upon by the 
archbiſhaps and biſhops of beth provinces, and the whole clergy 
in the convocation holden at London, in the year of our Lord 
one thouſand five hundred and ſirty- tus: And we ds believe 
in our conſciences, that. the ſaid A. B. is qualified to be admit 
ted (if is ball fo pleaſe your loraſbip) to the holy order of deacox 
(or, prieft). Given under our hands and ſeals the day © 
i the year of our Lord . 

Hath declared unto us his intention of offering himſelf a can- 
didate for the holy order of deacon} This, according to the 
archbiſhop's directions, ſeemeth to expreſs the particular 
end and deſign for which the teſtimonial is granted. 

That we have perſonally known the life and behaviour Nc. ] 
And not by way of recital, whoſe life and behaviour we have 
known, or having been perſonally known unto us, or the like; 
for the archbjſhop's directions in this caſe do require a po- 
ſitive declaration. . 


And that he bath during the ſaid time been a perſon of good 


» 


and honeft life and converſation] This is required by the | 


canon and the ſtatute aforegoing : And herein the perſons 
ſigning the teſtimonial do undertake for his behaviour. 

And that he profeſſeth the doctrine &c.] Herein they un- 
dertake for his orthodoxy : and this by the ſtatute aforeſaid 
is required to be peremptory and expreſs; and not, / 
far as we know, or the like ; for it is poſſible they may not 
have uſed the proper means of information. 

And we do believe in our conſciences &c.] In order to the 
forming of which belief, ſome ſort of previous examina- 
tion of the party, by the perſons ſigning the teſtimonial, 

; * ſeemeth 


Ordination. 


ſeemeth to be implied: And herein they undertake for 
his learning. Whereas, before; for deacon's orders, 

did only take upon them, the knowledge of his behaviour ; 
for priz/'s orders, of his behaviour and orthodoxy ; but 
now, for both, by theſe directions, they are to take upon 
| them the knowledge of his behaviour, orthodoxy, and learn- 
ing : Altho' this laſt is moſt properly the biſhop's pro- 
vince ; and not at all the leſs ſo, * ſuch 
teſtimonial, 


Organ. See Church, 
Ornaments of the church. See Church, 


— — — 


Oltulatoꝛv. 


| TRE E eſculatory, was a tablet or board, with the picture 


of Chriſt, or the bleſſed virgin, or or ſome other of the 
ſaints, which after the conſecration of the elements in the 
euchariſt, the prieſt firſt kiſſed bimſelf, and then * 
it to the people for the ſame purpoſe. 


— — ———— 


— ——ä— 


Ofttary. 


OF TIARY, is one of the five inferior orders in the 
Roman church; whoſe office it is, to keep the doors 
of the church, and to toll the bell. Gib/. 99. 
Overſeers of a will. Sce Wills, 
Oxford. See Colleges, 
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Pall. 


HE pall, pallium epiſcopale, is a hood of white 
lamb's wool, to be worn as doctors' hoods upon the 
ſhoulders, with four croſſes woven into it. And this pal- 
lium epiſcopale is the, arms belonging to the ſce of Canter- 


Pannage. 


- bury. Ged. 23. 1 Warn, 45» 


4a, 44a. © > ,Xz #+& - 


Pannage. 

2 VNA E, paſnage (perbaps ſrom paſce, to feed), 

is the fruit of trees which the {wine or other cattle 

feed upon in the woods ; as acorns, crabs, maſt of beech, 

cheſnuts, and other nuts and fruits of trees in the woods : 
which is treated of under the title Titheg. 


Sometimes alſo pannage is uſed to fignify the money 
which is paid for the pannage itſelf, 


Papiſt, See Poperp, 


_ 
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Paraphernalia, 


DARAPHERNALIA, from Twaga preter, and Orem 
dos, are the woman's apparel, jewels, and other things, 
which in the lifetime of her huſband ſhe wore as the 
ornaments of her perſon, to be allowed at the difcretion of 
the court, according to the quality of her and her huſband. 
Law of Teſt. 383. 
Which is treated of under the title Wills, Y. 16. and 


Marriage, JI. 4. 


— 


Pardon, 


I, II ſeemeth to have been always agreed, that the 
king's pardon will diſcharge any ſuit in the ſpiritual 
court ex officio: alſo it ſeems to be ſettled at this day, 
that it will likewiſe diſcharge any ſuit in ſuch court ad in- 
ſt antiam partis pro reformatione morum or ſalute animz, 
as for detamation, or laying violent hands on a clerk, or 

ſuch like; for ſuch ſuits are in truth the ſuits. of the king, 
though proſecuted by the party. 2 Haw. 394. ; 
2. Alſo, it ſeems to be agreed, that if the time t 
which ſuch pardon hath relation, be prior to the award 
of colts to the party, it ſhall diſcharge them: And it 
ſeems to be the general tenor of the books, that though it 
be ſubſequent to the award of the coſts, yet if it be prior 
| to 


Firſt in 
of pariſhes. 


Pardon, 


to the taxation of them, it ſhall diſcharge them, becauſe 
nothing appears in certain to be due for coſts, before they 


are taxed. il. ; 
3. Alſo, if a perſon be impriſoned on a writ de excom- 


municato capiendo, for his contumacy in not paying cofts, 
and afterwards the king pardons all contempts, it ſeems 


that he ſhall be difcharged of ſuch impriſonment, without 
any ſcire facias againſt the party; becauſe it is grounded 
on the contempt, which is wholly pardoned : and the par- 
ty muſt begin anew to compel. a payment of the coſts, 
2 Haw. 394. | | 

4. But it ſeems agreed, that a pardon fhall not diſcharge 
a ſuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as for 
tithes, legacies, matrimonial contracts, and ſuch like. 
Alſo it is agreed, that after coſts are taxed in a ſuit in ſuch 
court at the proſecution of the party, whether for a matter 
of private intereſt, or pro reformatione morum or ſalute 
animz, as for defamation, or the like, they ſhall not be 
diſcharged by a ſubſequent pardon. 7d. 

5. A perſon admitted to the benefit of clergy, is not to 
be deprived in the ſpiritual court, for the crime for which 
he hath had his clergy. For a pardon frees the party from 
all ſubſequent puniſhment, and conſequently from depriva- 
tion. 2 Haw. 364. 2 

6. By the ſtatute of the 20 G. 2. c. 52. (which is the 
laſt act of general pardon) all contempts in the eccleſia- 
ſlical court in matters of correction are pardoned ; but 
not in cauſes which have been commenced for matters of 


right. n 


— * — 
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Pariſh, -- 


fitution T+ (A.) AT firſt there were no ' parochial diviſions of 


cures here in England, as there are now. For 


. the biſhops and their clergy lived in common ; and before 


that the number of chriftians was much increaſed, the 
biſhops ſent out their clergy to preach to the people, as they 
ſaw occaſion, * But after the inhabitants had generally 
embraced chriſtianity, this itinerant and occaſional going 
from place to place, was found very inconvenient, becauſe 
of the conſtant offices that were to be adminiſtered, and 


the people not knowing to whom they ſhould refort for 
OY  fpiritual 


Partſh, 

ſpiritual offices and directions. Hereupon the bounds of 
parochial cures were found neceſſary to be ſettled here, by 
thoſe biſhops who were the great inſtruments of convert- 
ing the nation from the Saxon idolatry. At firſt they 
made uſe of any old Britiſh churches that were left ſland- 
ing; and afterwards from time to time in ſucceffive ages, 
churches were built and endowed by lords of manors and 
others, for the uſe of the inhabitants of their ſeveral ma- 
nors or diſtricts, and conſequently parochial bounds affixed 
thereunto, 1 Still. 88, 89. 

And it was this which gave a primary title to the pa- 
tronage of laymen; and which alſo oftentimes made the 
bounds of a pariſh commenſurate to the extent of a manor. 
Ken. Impropr. 5, 6, 7. Tr 

Many of our writers have. aſcribed the firſt inſtitution 
of pariſhes in England to archbiſhop Honorius, about the 

r 636; wherein they built all on the authority of arch- 

iſhop Parker, | But Mr. Selden ſeems rightly to under- 
ſtand the expreſſion provinciam ſuam in parochias diviſit, of 
dividing his province into new dioceſes; and this ſenſe is 
juſtified by the author of the defence of pluralities. The 
like diſtinction of pariſhes which now obtains, could ne- 
ver be the model of Honorius, nor the work of any one 

„Some tural churches there were, and ſome limits 
preſcribed for the rights and profits of them. But the 
reduction of the whole country into the ſame formal li- 
mitations was gradually advanced, being the work of 
many generations. However at the firſt foundation of 
parochial churches (owing ſometimes to the ſole piety of 
the biſhop, but generally to the lord of the manor) they 
were but few and conſequently at a great diſtance: ſo as 
the number of pariſhes depending on that of churches, 
the parochial bounds were at firſt much larger, and by 
degrees contracted. For as the country grew more po- 
pulous, and perſons more devout, ſeveral other churches 
were founded within the extent of the former, and then 
a new parochial circuit was allotted in proportion to the 
new church, and the manor or eftate of the founder of it. 
Thus certainly began the increaſe of pariſhes, when one- 
too large and diffuſe for the reſort of all inhabitants to 


* 


the one church, was by the addition of ſome one or more 


new churches cantoned into more limited disiſions. This 
was ſuch an abatement to the revenue of the old chutches, 
that complaint was made of it in-the-time of Edward the 


confeſſor: Now (ſay they) there be three or ſour 
& 161 6 churches, 


6r 


62 Parish. 


«churches, where in former. times there was: but one; 
4 and ſo the tithes and profits of the prieſts are much di- 
& miniſhed.“ Ken. Par. Ant. 586, 587. 

And now, the ſettling the bounds of pariſhes, depends 
upon ancient and immemorial cuſtom, For they have not. 
been limited by any act of parliament, nor ſet forth by 
ſpecial commiſſioners; but bave been eſtabliſhed, as the, 
cireumſlances of times and places and per ſons did happen, 
to make them greater or leſſer. 1 Still. 243 

In ſome places, pariſhes ſeem to interfere, when ſome, 
place in the middle of another pariſh belongs to one that is 
diſtant ; but that hath generally happened by an unity of 


poſſeſſion, when the lord of a manor was at the charge to 
ere a new church, and make a diſtin pariſh of his own 
demeſnes, ſome of which lay in the compaſs of another 


pariſh, 1 Still. 244. 


But now care is taken (or ought to be) by annual per- 
ambulations to preſerve. thoſe bounds of pariſhes, which, 
have been long ſettled by cuſtom. 1 Sill. 244- YT 

Pariſh bound [. (B.) Prima facie the whole pariſh is bound to ſup- 
— port its poor jointly; but a ville or townſhip may have 


EE 


ſeparate. overſeers of its own, under the 13 & 14 C. 2. 


£ 12.3 and the court of K. B. will aſſiſt ſuch; a-fub- 
diviſion of a pariſh on the ground of conveniency. Rex. 
v. Inhabitants of Leigh, 3 T. Rep. 746. The pariſh, at 
large is alſo bound to repair all high roads lying within it, 
unleſs that burden be thrown on others by preſcription or 
tenute; and therefore, if a pariſh be partly ſituate in one 
county, and partly in another, and a highway in one part 


be out of repair, the indictment 


pariſh, and not againſt the inhabitants of that part only 


muſt be agaiaft the whole 


in which the road lies. Rex u, the, Inhabitants of Gliftons. 
5, T. Rep. 498, contra Rex v. Wifton, 4 Bur. 2507. If 
the inhabitants of a.townſhip, bound by preſcription 40 re- 


pair the roads within the townſhip, be exempted. by the 


proviſions of an act of parliamen 


t, from repairing any new- 


roads which may be made within it, the. charge will fall on 
the reft of the pariſh. Nex v. the Inhabitants Sbefßald, 
2 T. Rep. 106, Where one fide of a common highway is 
ſituated in one pariſh, and the other ſide in another, two; 
juſtices may determine What paris ſhall be repaired by 


esch. 34 G. 3. 4. 64. 


Perambolation 2. By a conſtitution of archbiſhop Winchalfey ; the pa- 


* bound-- riſhianers ſhall find at theit on 
gations, ö Lind. 252. my 


charge banners fr the ro- 
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Pariſh. 


And upon the- account of perambulations being per- 
formed in rogation week, the rogation days were anciently 
called gange-days ; from the Saxon gan or gangen, to go: 
M. 37 & 38 El. Goodday and Michell, Treſpaſs for 
breaking his cloſe, and for breaking down two gates, 


and three perches of hedge. The defendant juſtiſies; 


for that the ſaid cloſe was in the pariſh of Rudham, and 
that all the pariſhioners there for time immemorial had 
uſed to go over the ſaid cloſe upon their perambulation 
in rogation week ; and becauſe the plaintiff ſtopped the 
two gates and obſtructed three perches of hedge in the 


ſaid way, the defendant being one of the pariſhioners | 


broke them down. And by the court; It is not to be 
doubted but that pariſhioners may well juſtify the going 
over any man's land in the perambulation, according to 
their uſage, and abate all nuſances in their way. Cro. 
Els. 441. © | 

In the perambulation of a pariſh, no refreſhment can 
be claimed by the pariſhioners, as due of right from any 
houſe or lands in virtae of cuſtom; The making good 
ſuch a right on that foot, hath been twice attempted in 
the ſpiritual courts ; but in both cafes, prohibitions were 
granted, and the cuſtom declared to be againſt law and 


reaſon, Gib/. 213. 2 Roll's Rep. 259. 2 Lev. 163. 


3 Keb. 609. 
Theſe perambulations (tho' of great uſe in order to pte- 


ſerve the bounds of pariſhes) were in the times of po- 
pery accompanied with great abuſes; viz, with ſeaſtings 
and with ſuperſtition ; being performed in the nature of 
proceſſions, with banners, hand bells, lights, ſtaying at 
eroſſes, and the like. And therefore when proceſſions were 
forbidden, the uſeful and innocent part of perambulations 


was retained, in the injunctions of queen Elizabeth; 


wherein it was required, that for the retaining of the 
perambulation of the circuits of pariſhes, the people 
ſhould. once in the year, at the time accuſtomed, with 


the curate and the ſubſtantial men of the pariſh, walk 


about the pariſhes, as they were accuſtomed, and at 
their return to the church make their common prayers. 
And the curate in their ſaid common perambulations, was 
at certain convenient places to admoniſh the people, to 


give thanks to God (in the beholding of his benefits), and 


for the increaſe and abundance of his fruits upon the 
face of the earth; with the ſaying of the 103d pſalm. 
At which time alſo the ſaid miniſter was required, to 
inculcate theſe or ſuch like ſentences, Curſed be he which 

11 | tranſlateth 
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tranſlateth' the bounds and dolles of his naighbour z. or ſuch e 
other order of prayers, as ſhould be lawfully appointed, p 
Gib. 213. e 
But the ſuperſtitions here laboured againſt, were not p 
ſo eaſily ſuppreſſed; as may be gathered from the endea- p. 
vours uſed to ſuppreſs them ſo late as the time of arch - ta 
biſhop Grindal: And now, ſince that hath been long ef- th 
fected, it were to be wiſhed, that perambulations were ſp 
held more regularly and frequently than now they are ; to th 
the end the limits of pariſhes may be the better kept up at 
and aſcertained. Gi. 213. A 
3̃. The bounds of pariſhes, though coming in queſtion A, 
in a ſpiritual matter, ſhall be tried in the temporal .court. 
This is a maxim, in which all the books of common law th 
are unanimous; altho* eur provincial conſtitutions do pr 
mention the bounds of pariſhes, amongſt the matters which an 
merely belong to the eccleſiaſtical court, and cannot belong ha 
to any other. Gi. 212. (m) r th 
And in the 14 C. when a prohibition was prayed to the rel 
ſpiritual court, for proceeding to determine a caſe of tithes, pa 
the right to which depended on the lands lying in this if 
or that vill; it was denied by the whole court of king's ha 
bench, who declared, that the bounds of vills are triable of 
in the eccleſiaſtical court. Gib/. 21 3.—— But this was ma 
between two ſpiritual perſons, the rector and vicar. pal 
2 Rolls Abr. 312. nne 1 oth 
And in the caſe of Ives and Fright, H. 15 Car. If the on 
bounds of a village in a pariſh come in queſtian in the — 
| | | | | a 
TATA x "5 of 
(e) The bounds of a pariſh may be tried in an action at ſuc 
law); but a bill will not lie for an iſſue or commiſſion to aſ- rate 
certain boundaries between two pariſnes: except perhaps the 4 
pariſhioners have a common right, as where all the tenants of ſha 
a manor claim a right of common by cuſtom, in which caſe in a 
the right of all is tried by trying the right of one ; or where tain 
all parties concerned are before the court. 1 Bro. 40. The owe 
pariſh of St. Luke Old ſtreet v. the pariſh of St. Leonard 
Shoreditch. 1 Anftr. 395. Atkyns, v. Hatton; where a com- 
miſſion was prayed, in the court of exchequer, to aſcertain the 
bounds of a pariſh upon a preſumption that all the lands 
within it would be titheable to the parſon, but denied ; and 
whete. it is ſaid, that the firſt mentioned deciſion was, upon 
a bill brought by the pariſh of Sr. Luke, ta avoid confuſion in 
making the rates, a number of houſes having been built on | 
waſte land, and it being doubtful to which pariſh the different * 


parts of the waſte belonged, 
eccle- 


Pariſh. 
eccleſiaſtical court, in -a ſuit between the parſon impro- 
priate and the vicar of the ſame pariſh, as if the vicar 
claim all the tithes, within the village of D within the 
pariſh, and the parſon all the tithes in the reſidue of the 
pariſh, and the queſtion between them is, whether cer- 
tain lands, whereof the vicar claims the tithe, be within 
the village of D or not; yet inaſmuch as it is between 
ſpiritual perſons, viz.” between the parſon and vicar, al- 
tho' the parſon be a layman, and the parſonage appropti- 
ate a lay- fee, yet it ſhall be tried in the eccleſiaſtical court. 
And in this caſe the "prohibition was denied. 2 RolPs 
Abr. 312. le | | _— 
And by the 17 G. 2. c. 35. it is enacted, that where 
there ſhall be any diſpute, in what pariſh or place, im- 
proved waſtes and drained and improved 'marſh lands He, 
and ought to be rated; the occupiers of ſuch lands, or 
houſes built thereon, - tithes ariſing - therefrom,” mines 
therein, and ſaleable 'underwocds, ſhall' be rated tp the 
relief of the poor and to all other pariſh rates. withig ſuch 
pariſh and place Which lies heareſt to ſuch Jahds? and 
if on application to the officers of ſuch pariſh or place to 
have the ſame aſſeſſed, any diſpute ſhall atiſe ; the juſtices 
of the peace at the next ſeſſions after fact dpplication 
made, and after notice given to the officers of the ſeveral 
pariſhes” and places -adjoining to ſuch lands, and to all. 
others intereſted therein, may hear arid determine the ſame 
on the appeal of any perſon” intereſted, and may cauſe the 
ſame. to be equally aſſeſſed ; whoſe determination therein 
ſhall be final. But this ſhall not determine the boundaries 
of any pariſh or place, other than for the purpoſe of rating 
ſuch lands to the relief of the poor, and other rarochial 
rates. /. I, 2. 3 
And by the 2 U 3 Ed. 6. c. 13. Every perſon who. 
ſhall have any beaſts or other cattle. tichable, depaſturing 
in any waſte or common, whereof the pariſh is not cer- 
tainly known, ſhall pay the tithes thereof where the 
owner of the cattle dwells. /. 3. 3 
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face z 


patiſhioners. Gib/. 214. 
be | 


Pariſh, Clerk, 

Is RONIFACE. Wa do decree, that the offices for 
| boly water be conferred upon poor clerks. Lind. 142. 
For the underſtanding of which conſtitution, it is to 
be obſerved, that pariſh clerks were heretofore real clerks 3 
of whom every miniſter had at leaſt one, to aſſiſt under 
him, in the celebration of divine offices; and for his bet- 
ter maintenance, the profits of the office of aquebajalus 
(who was an aſſiſtant to the miniſter in carrying the 
holy water). were annexed unto the office of the pariſh 
clerk by this conftitution : ſo as, in after times, aug 


jalus was only another name for the clerk officiating un- 


der the chief miniſter, * 
2. Can. 91. And the ſaid clerk ſhall be twenty year: 
of age at the leaſt; known to the parſon, vicar, ot mi- 
niſter, to be of honeſt converſation, and ſufficient for bis 
reading, writing, and alſo for his competent ſkill in ſing- 
ing (if it may be). 
3. All incumbents once had the right of nomination of 
the pariſh clerks, by the common law and cuſtom of the 
realm. Gih/. wo | | ' | 
And by the aforeſaid conſtitution. of archbiſhop Boni- 
Becauſe differences do ſometimes ariſe between 
rectors and vicars and their pariſhioners, about the con- 
ferridg of ſuch offices, we do decree, that the ſame rec- 
tors and vicars, whom, it more particularly concerneth to 
know who are fit for ſuch offices, ſhall endeavour to place 
ſuch clerks in the aforeſaid offices, who according to their 
judgment are ſkilled and able to ſerve them agreeably in 
the divine adminiſtration, and who will be obedient to their 
commands, | | 
And by Can. 91. No pariſh clerk upon any vacation ſhall 
be choſen within the city of London er elſewhere, but by the 
parſon or vicar ; er where there is no parſon or vicar, by the 
miniſſer of that place for the time being: which choice Hall 
be ſignified by the ſaid miniſter vicar or parſen, to the pa- 
riſbioners the next ſunday following in the time of divine 
5 
Since the making of which canon, the right of putting 
in the pariſh clerk hath often been conteſted between 
incumbents and pariſhioners, and prohibitions prayed, 
and always obtained, to the ſpiritual court for main- 
taining the authority of the canon in favour of the 


incumbent, againſt the plea of cuſtom in behalf of the 
- Thus, 


| Pariſh Clerk, 

Thus, E. 8 Fa. Cundi# and Plimer. The pariſhioners 
of the pariſh of St. Alphage in Canterbury, did preſcribe 
to have the election of their pariſh clerk, and by the 
canon, the election of the clerk is given to the vicar : It 
was adjudged in this caſe, that the preſcription ſhould be 
preferred before the canon; and a prohibition was award- 
ed accordingly, Hughes 275. 0 
F. 21 Fa. Jernyn s caſe. Jermyn, rector of the pariſh 
of St. Katherine's in Coleman ſtreet, and Hammond as 
clerk there, ſued in the ſpiricual court to have the ſaid 
clerk eſtabliſhed there, being placed there by the parſon 
according to the late canon; where the pariſhioners diſ- 
turbed him upon à pretence of a cuſtom to place the 
clerk there by the election of their veſtry. And upon 
this ſurmiſe of a cuſtom, the churchwardens and pari- 
ſhioners prayed a prohibition; and after divers motions, 
a prohibition was granted: for they held that it was a 
good cuſtom, and that the canon cannot take it away. 
Cre, Ja. 670. | 5. 

4. Pariſh clerks after having been duly choſen and 
appointed, are uſually licenſed by the ordinary, Fobnſ. 
20 

And when they are licenſed, they are ſworn to obey the 
minifter, - Fohnſ. 205, * 

And if a pariſh clerk hath been uſed time out of mind to 
be choſen by the veſtry, and after admitted and ſworn be- 
fore the archdeacon, and he refuſe to ſwear ſuch pariſh 
Clerk ſo elected, but admitteth another choſen by the par- 
ſon; a writ may be awarded to him commanding him to 
ſwear bim. 2 Roll's Abr. 234. Finer, Mandamus H. 3. 

3 Bae. Abr. 531. " 154 - | 

And in the caſe of X. and Henchman, official of the 
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mitted, 


conſiſtory court of the biſhop of London, a mandamus, . 


was' granted, to admit one Robert Trott to the office of 
pariſh clerk of Clerkenwell, being elected by the pariſh ; it 
being ſhewn that the official had uſually admitted to that 
office, 3 Bac. Abr. 531. 


5. By the aforeſaid conſtitution of archbiſhop Boniface ; His ſalary: 


If the pariſhioners ſhall maliciouſly withhold the accuflomed 
alms from the aquæbajalus, they ſhall be earn:/tly admoniſhed 


to render the ſame ; and if need be, ſhall be compelled by ecele> 


ical cenſure. | 
Alm] By which word we may underſtand that fuch 
clerks cannot claim any thing by way of a certaifi allow- 
ance or endowment by reaſon of their office of aquedajalus : 
2 


: F But 


- 
2 


ancient cuſtom of every pariſh, A 
Ancient wages] In caſe ſuch cuſtomary allowance is de- 


Pariſh Clerk, 


But their ſuſtentation ought to be collected and levied ac- 
cording to the manner and cuſtom of the country. Lindw, 


1. alm] For this cuſtom ought to be conſider- 


ec according to the manner anciently obſerved; which 


alſo, inaſmuch as it concerneth the increafe of divine 
worſhip, ought not to be changed at pleaſure : but here- 
unta the pariſhioners may be compelled. by the biſhop, 
Lindo. 143 | | 

And. — of- this kind is good and laudable, that 
every maſter of a family (for iuſtance) on every Lord's 
day give to the clerk. bearing the holy water ſome what 


_ according to the exigency of his condition; and that on 


chriſtmas day he have of every houſe. one loaf of bread, 
and a certain number of eggs at eaſter, and in the au- 
tumn certain ſheaves, Alſo that may be called a laudable 
cuſtom, where ſuch clerk every quarter of the. year. re- 
ceiveth ſomething in certain in money for. his ſuſtenance, 
which ought to be collected and levied in the whole pa- 


' riſh. - For ſuch laudable cuſtom is to be obſerved; and 
to this the pariſhioners ought; to be compelled ; for having 


paid the ſame for ſo long a time, it ſhall be preſumed 
that at firſt they voluntarily bound themſelves thereuuto. 
Lindw. 143. | 
- + Admoniſhed] Not only by the miniſters, but alſo and 
more eſpecially by the ordinary of the place. Lindw. 143. 
By eccleſiaſtical cenſure] Ot which there are three kinds ; 
ſuſpenſion, excommunication, and interdict. Lindw. 143. 
And by Can, 91. The ſaid clerks all have and receive 
their. ancient | wages, without fraud or diminution, either at 
the hands of the churchwardens, at ſuch times as hath been 
ageu/tamed, or by their ois collection, according ta the mei 


© 


nied, the foregoing conſtitution, and the practice there- 


upon, direct where it is to be ſued for, viz. before the 


ordinary in his eccleſiaſtical court. That conſtitution 


(as we ſee) calls thoſe wages acciſtamed alms; and in the 


regiſter there is a conſultation provided in à caſe of the 
ſame nature, for what the writ calls largitia charitativs 
(as being originally. a free gift), which by parity of rea- 
ſon may be fairly extended to the preſent caſe, Gib. 


214 2. ; | | wy | 
But by the common law; If a pariſh-clerk claim-by 


cuſtom, to have a certain quantity of bread gre” 
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of every inhabitant of the pariſh, or the like, and ſue for 
this in the ſpiritual court; a prohibition lieth. + 2 Rl“! 
Abr. 286. N , 

M. 3 An. Parker and Clarke, The clerk of a pariſh 
libelled againſt the churchwardens, for ſo much money 
due to him by cuſtom every year, and to be levied by 
them on the teſpective inhabitants in the ſaid pariſh; 
and after ſentence in the ſpiritual court, the defendants- 
ſuggeſted for a prohibition, that there was no ſuch cuſs 
tom as the plaintiff had ſer forth in his libel, It was 
objected againſt granting the prohibition, that it was now 
too late, becauſe it was after ſentence; eſpecially fince the 
cuſtom was not denied; for if it had, and that court had 
proceeded, then, and not before, it had been proper to 
move for a prohibition. But by Holt chief juſtice; it is 
never too late to move the king's bench for a prohibitiong 
where the ſpiritual court had no original jurildiftiong ag 
they had not in this caſe, becauſe a clerk of a 'pariſh is 
neither a ſpiritual perſon, nor is this duty in demand ſpi- 
ritual, for it is founded on a cuſtom, and by conſe- 
quence triable at law; and therefore the clerk may 
have an action on the caſe againſt the churchwardens 
for neglecting to make a rate, and to levy it, or if it had 
been levied and not paid by them to the plaintiff, 6 Mod. 
252. 3 Salk, 87. 

H. 12 G. 2. Pitts and Evans, A prohibition was 
2 to a ſuit in the ſpiritual court by the clerk of St. 

agnus for 18. 4 d. aſſeſſed on the defendant's houſe at a 
veſtry in 1672, to be paid to the pariſh clerk,” For, by 
the court, he is a temporal officer; or if not, yet he could 
not ſue thete ſor ſuch a rate: for if it is due by cuſtom, he 
may maintain an aſſumpſit ; if not, a' quantum miruit, or a 
bill in equity. Strange 1108, (n) * i 

* * 6. The 


— — — 


2 
1 — 


| (#)-S. C. 13 Vis. Ab. 155. 

* Bot to ſue for ſo ſmall a matter, either at law or in equity, 
ſeems by no means eligible ; as the remedy muſt needs 
abundantlyworſe thau the diſeaſe, Why it might not be made 
recoverable before juſtices of the peace in like manner as ſmall 
tithes, or in ſome other eaſy and'expedidifus method, ho ſuf- 
ficient reaſon ſeems to have been aſſigned. Indeed, after all, 
the manner of recovering this falary, difficult as it may be, is 
not the greateſt difficulty; for by tha continual decreaſe in the 
value of money, almoſt nothing remains to be contended for. 
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How to be 10 · 6. The patiſh clerk ought to be deprived by him that 
moved from bis placed him in his office; and if be is unjuſtly deprived, a 
_ mandamus will lie to the churchwardens to reſtore him: 
for the law looks upon him as an officer for lite, and one 
that hath a freehold in his place, and not as a ſervant; 
and therefore will not ſuffer the eccleſiaſtical court to de- 
rive him, but only to correft him for any miſdemeanor / 
g. de cenſures. 3 Rolls Abr. 234. Gib). 214. 

192. | 
T. . 3 G. Tawiſhend and Thorpe. The plaintiff declared 
in prohibition, that he was indicted for an aſſault with 
intent to commit ſodomy, notwithſtanding which he was 
proceeded againſt in the ſpiritual court for the ſame offence, 
and for drunkenneſs. The defendant pleaded, that the 
plaintiff was a pariſh clerk, and that the ſuit there was not 
only to puniſh him for the incontinency, but alſo to de- 
prive him of his office. Demurrer thereupon. And as it 
was going to be argued, the court propoſed to ſtay till the 
indictment was tried; and it having been tried, and the 
defendant convicted and pilloried, the court, without or- 
dering the declaration to be amended, granted a conſulta- 
: tion as to the proceeding to deprive, and confirmed the 
4 ' prohibition as to any other puniſhment. They ſaid, he 
. was an eccleſiaſtical officer as to every thing but his elec- 
tion. Str. 776. N 
A. 6 G. 2. Peak and Bourne, The plaintiff declared 
in prohibition, that he was ſued in the ſpiritual court for 
executing the office of deputy pariſh clerk, without the 
licence of the ordinary, On demutter, three points were 
made: 1. Whether a pariſh clerk be a temporal or a ſpi- 
ritual office, 2. Whether he can make a deputy. 3. 
Whether the licence of the ordinary is requiſite, It was 
argued three ſeveral] times upon all the points. But the 
court in giving judgment founted themſelves only upon 
the laſt ; as to which they held, that a licence was not 
neceſſary, and therefore gave judgment for the plaintiff in 


nc» 5n wD - —- wy 


+ tt La SS & ts © ©. Ty Aa © 23A «© £4 x = 


— —F 2 i. m 


— —_— — cc 


Two or three pence, or a like diminotive ſum, for each 
houſe, when theſe ſalaries firſt became eſtabliſhed, and for a 
long time after, were of more real intrinſic worth, than ten 
times the ſame nominal ſums at preſent, and are decreaſing in 
value every day. Inſom uch that unleſs ſome other courſe ſhall 
be taken to bring this matter back nearer to the original ſtand- 
ard, very few perſons will be found bo will accept the office, 
and many pariſhes alieady ate become intirely deſlitute. 


prohibition, 
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prohibition. They ſaid the canon did not require it, and 
indeed it would be a transferring the right of appointment 
to all intents and purpoſes to the ordinary. As to the 
two other points, the court ſtrongly inclined that he was 
a temporal officer as to the right of his office; and that 
he might make a deputy. And as to the firſt, when the 
court were preſſed with their own authority in Townſhend 
and Thorpe, they ſaid it was a haſty opinion, into which 
they were tranſported by the enormity of the caſe. Str. 

2. 
917. 30 & 31 G. 2. Tarrant and Haxby, A motion was 
made for a prohibition to the conſiſtory court of York, to 
ſtay their proceedings againſt Tarrant the preſent pariſh 


clerk of St. Oſith in Vork; which proceedings were there - 


inſtituted at the inſtance of Haxby the deprived pariſh 


_ clerk, for the reſtoration of the ſaid Haxby, It was urged 


that the office is temporal; and therefore that the ſpiritual 
court hath no juriſdiction concerning his deprivation. 
This Haxby, they ſaid, was deprived by the parſon and 
the whole pariſh, for drunkenneſs during divine ſervice, 
and other miſdemeanors : Whereupon, the | parſon ap- 


tion, and they were proceeding to reſtore Haxby. And 
all this was ſuggeſted, Upon which, a rule was granted 
to ſhew cauſe. * And now cauſe was to have been Gi. 
But the counſel, being ſatisfied that it was too ſtrong 
againſt them, gave it up. And the rule for' the prohi- 
bition was made abſolute,» Bur. Mansfield, 367. 

H. 16 G. 3. X. and Eraſmus Harren, clerk, In the 
laſt term cauſe was ſhewed againſt a mandamus to re- 
ſtore Wilkam Readſbatu to the office of pariſh clerk of 
Hampflead. It was ſtated, that the clerk was appointed 
by the miniſter : that he had fince become bankrupt, and 
had not obtained his certificate, That he had been guilty 
of many omiffions in his office; was actually in priſon 
at the time of his amoval; and had appointed a deputy 
who was totally unfit for the office, Againſt which, it 
was inſiſted, that the office of pariſh clerk is a temporal 
office during life; that the parſon cannot remove bim : 
and that he has a right to appoint a deputy, Lord 


Mansfield then ſaid, there was an application of this ſort 


in a cauſe of K. and Proctor, MH. 15 G. 3. where the patſon 
removed a pariſh clerk appointed by the former incumbent, 
There the right of amotion was in queftion, and all 


agreed it muit be ſomewhere, but that caſe was not de- 


F + cided. 


inted Tarrant in his room. Againſt whom, Haxby 
idelled in the conſiſtory court; where there was a moni- 


T 
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cided. Lord Mansfield aſked, what remedy is there in 


Weſt minfler-ball to temove bim? ' He certainly hath his 
office-ohly during his good behaviour. But tho” the mi- 


niſter may have a power of removing him ona good and 


ſufficient cauſe, he can nevet be the ſole judge and re- 


move him at pleaſute, without being ſubject to the con- 


troul of this court. By Mr. Juſtice 4fon : as long as the 
clerk behaves himſelf well, he has a good right and title 
to continue in his office. Therefore if the clergyman has 
any juſt cauſe for removing bim, he ſhould tate it to the 
court, Accordingly, the court enlarged the rule to 
this term, that 2ffidavits might be made on both ſides, of 
the cauſe and manner of amotion. And now on this day, 
upon reading the affidavits, Lord Mansfield faid, it was 
| ſertled in the caſe of X. and Dr. Afton, 28 G. 2. That a 
pariſh clerk is a temporal officer, and that the miniſter 
muſt -ſhew ground for turning him out. Now in this 
caſe, there is no (ſufficient reaſon aſſigned in the affidavits 
that have been read, upon which the coutt can- exerciſe 
their judgment; nor is there any inſtance produced of ary 
miſbehaviour of conſequence : therefore the rule for 4 
mandamus to reſtore him muſt be made abſolute. ' Cowper 


O. 14 g „6 . 
V Serving the office of pariſh clerk for a year, gains a 


| ſettlement, although he be choſen by the parſon, and not 
che pariſhioners, and have no licence from the ordinary, 
and although he be a certificate man. 1 Salk, 536. 
2 Str. 942. 2 f/. Caf. 182. | kings ow 
Parochial Library. See Library, 


1 — 22 


| Parſon, 

PARSON, perſona, properly fignifies the rector of a 
= * pariſh church; becauſe during the dime of bis incum- 
bency he repreſents the church, and in the eye of the Jaw 
ſuſtains the per ſan thetepf, as well in ſuing, as in being 
ſued, in any action touching the ſame, God. 1 

Parſon imparſonee ( perſona imperſonata); is be that as 
law ful incumbent is in actual poljefhon of a pariſh church, 
and with whom the church is full, whether it be preſenta- 
tive or impropriate. 1 Iii. 200% 3 ni Ig 


The law concerning parſons, as diftin from, vicars, is 


treated of under the title Appropriation. 


Patriarch, 


kc 


5 
= o E 


Patriarch. 


N Patriarch is the chief biſhop over ſeveral countries or 
A provinces, as an archbiſhop is of ſeveral dioceſes ; 
and hath ſeveral archbiſhops under him. God. 20, 


Patron, patronage. See Adbowſon, 


—_— 
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Peculiar. 


1. EX EMPT juriſdictions are ſo called, not becauſe 
| they are under no erdinary; but becauſe they are 
not under the ordinary of the dioceſe, but have one of their 
own. - Theſe are therefore called peculiars, and are of 
ſeveral ſorts. + 1 Still. 336. | 4 
2. As, firſt, Royal peculiars: which are the king's 
free chapels, and are exempt from any juriſdiction but the 


king's, and therefore ſuch may be reſigned into the king's 


hands as their proper ordinary; either by ancient privi- 
lege, or inherent right. 1 SI. 337. Lindw. 125, 

3. Peculiars of the archbiſhops, excluſive of the biſhops 
and archdeacons; which ſprung from a privikge they had, 
to enj y juriſdiction in ſuch places where their ſeats and 
poſſeſſions were: and this was a privilege no way unfit or 
un:eaſonable, where their palaces were, and they often- 
times repaired to them in perſon ; as anciently the arch- 


biſhops appear to have done, by the multitude of letters 


dated from their ſeveral ſeats. Gibf. 978. 
In theſe peculiars (which, within the province of Can- 


terbury, amount to more than a hundred, in the ſeveral 


dioceſes. of London, Wincheſter, Rocheſter, Lincoln, 


Norwich, Oxtord, and Chicheſter) juriſdiction is idmi- 


niſtred by ſeveral commiſſaries; the chief of whom is the 
dean of the arches, for the thirteen peculiars within the 


73 


Exempt juriſdiae 
tioas in general, 


Royal pecukart, 


Archbi 
K — pe- 


city of London. And of theſe Lindwood (p. 79) obſerves, 


that their juriſdiction is archidiaconal. Grbſ 978. 


4. Peculiars of biſhops, excluſive of the jutiſdiction of 


the biſhop of the dioceſe in u high they are ſituated. Of 
which ſort, the biſhop of London hath four paryhes with- 


Pec ul ors of bi- 
ſhops in another 
dioceſe. 


in the dioceſe of Lincoln; and every biſhop, who hath 4 


houſe in the dioceſe of another biſhop, may therein exerciſe 
epiſcopal juriſdiction. And therefore Lind wood (p. 318) 
IN a qo7S- 957 > lays, 
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ſays, the ſignification of bjoprict is larger than that of 
dioceſe, becauſe a biſhoprick may extend into the dioceſe 
of another biſhop, by reaſon of a peculiar juriſdiction 
wh 7 biſhop of another dioceſe may have therein. 
bf. 978. 
Peculiars of bi- 4 Peculiars of biſhops in their own dioceſe, excluſive 
ops in their of archidiaconal juriſdiction. Of which, Lindwood 
ove cfarhi. (p. 220) writes thus: There are ſome churches, which 
diaconal juriſ· altho* they be ſituate within the precincts of an arch- 
diction. deaconry, yet are not ſubjeR to the archdeacon ; ſuch as 
churches regular of monks, canons, and other religious; 
ſo alſo if the archbiſhop” hath reſerved ſpecially any 
churches to his own juriſdiction, ſo as that within the 
ſame the archdeacon ſhall exerciſe no juriſdiction; as it is 
in many places, where the archbiſhops and biſhops do 
exerciſe an immediate and peculiar juriſdiction. Gibf. 
As to the former of theſe, the juriſdiction over religious 
houſes ; the archdeacons were excluded from that by the 
ancient canon law, which determines, that archdeacons 
ſnall have no juriſdiction in monaſteries, but only by ge- 
neral or ſpecial cuſtom ; and if the archdeacon could not 
make out ſuch cuſtom, he was to be excluded from juriſ- 
dition, becauſe he could not claim any authority of com- 
mon right. As to the other, namely, the exempting of 
particular pariſhes from archidiaconal juriſdiction; there 
are not only many inſtances of ſuch exemptions in the 
eccleſiaſtical records, but the pariſhes themſelves con- 
tinue ſo exempt, and remain under the immediate juriſ- 
8275 4 the archbiſhop, as in other places of the biſhop. 
Sibſ. 978. 

Of gent, pre- 6. Peculiars of deans, deans and chapters, prebenda- 
hendarjer, and ries, and the like; which are places wherein by ancient 
6.4 compoſitions the biſhops have parted with their jutiſdie- 
tion as ordinaries, to thoſe ſocieties; probably becauſe 
the poſſeſſions of the reſpective corporations, whether ſole 
or aggregate, lay chiefly in thoſe places: the right of 
which ſocieties was not original, but derived from the 
biſhop, and where the compoſitions are loſt, it depends 

upon preſcription, Gi 978. 1 Still. 337. 

A. 8 V. Robinſon and Godſalve. Upon motion for a 
prohibition to ſtay a ſuit in the biſhop's court, upon ſug- 
geſtion that the party lived within a peculiar archdeaconry; 
it was reſolved by the court, that where the archdeacon 
hath a peculiar juriſdiction, he is totally exempt from the 
power of the biſhop, and the biſhop cannot enter _ 

an 


i» 
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and hold court; and in ſuch calc, if the party who lives 
within the peculiar be ſued in the biſhop's court, a pro- 
hibition ſhall be granted: but if the archdeacon hath not 
a peculiar, then the biſhop and he have concurrent juriſ- 
diction, and the party may commence his ſuit, either in 
the archdeacon's court or the biſhop's, and he hath elec- 
tion to chuſe which he pleaſeth : and if he commence in 
the biſhop's court, no prohibition ſhall be granted; for if 
it ſhould, it would confine the biſhop's court to determine 
nothing but appeals, and render it incapable of having 
any cauſes originally commenced there. L. Raym. 123. 
It ſeems to be true docttine, that no exemptions grant- 
ed to perſons or bodies under the degree of biſhops, extend 
to a power of employing any biſhop they can procure, to 
perform for them ſuch acts as are merely epiſcopal, unleſs 
ſpecial words be found in their grants of exemption, im- 
powering and warranting them ſo to do; but that al) ſuch 
acts are to be performed by the biſhop of the dioceſe with- 
in which they are ſituated, afier the exemption as much 
as before: Or, in other words, that the exemptions in 
which no ſuch clauſe is found, are'only exemptions from 
the exerciſe of ſuch powers, as the perſons or bodies are 
capable of exerciſing. Thus it is in granting letters di- 
miſſory (as hath been ſhewed before, in the title O2dina- 
tion). And thus it ſeems to have been underitood, in 
the act of conſecrating churches and churchyards, and 
reconciling them when polluted ; by a licence which we 
find the dean of Windſor had from the guardian of the 
ſpiritualties of Saliſbury, to employ any catholick biſhop 
to reconcile the cloytter and yard of the ſaid free chapel, 
when they had been polluted by the ſhedding of blood, — 
* 978. 
n the time of archbiſhop Winchelſey, upon an appeal 
to Rome, in a controverſy concerning Pagham, a pecu- 
liar of the archbiſhop of Canterbury ; it was ſaid, in the 
repreſentation to the pope, to be of Canterbury dioceſe ; 
which was objected againſt in the exceptions on the other 
ſide, becauſe in truth and notoriety it is in the dioceſe of 
Chicheſter. Which was a juſt exception in point of form: 
becauſe the proper ſtyle of thoſe peculiars, as often as they 
are mentioned in any inſtruments, is, of or in ſuch a dis- 
ceſe (namely, the dioceſe in which they are ſituated) and 
C | — peculiar and immediate juriſdictian of the archbiſhop. 
ibſ. 979. . e 5g 
7. Peculiars belonging to monaſteries z concerning Of monaſteries. . 
which, it is enacted by the 31 H. 8. c. 13, that ſuch of 
the 


Appeal from 
places exempts 


— 


Viſitation of 
places exempt, 
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the late monaſteries, abbathies, priories, nunneries, col- 
leges, hoſpitals, houſes of friers, and other religious and 
eccleſiaſtical houſes and places, and all churches and cha- 
pels to them belonging, which before the diſſolution were 
exempted from the viſitation and other juriſdiftion of the 
ordinary, ſhall from henceforth be within the juriſdiction 
and vifitation of the ordinary, within whoſe dioceſe the 

are ſituate, or within the juriſdition and viſitation of ſuch 
perſons as by the King ſhall be limited and appointed. 


J. 23. 


Such exemptions were commonly granted at Rome, to 
thoſe who ſolicited for them; eſpecially to the larger mo- 
naſteries, and ſuch who had wealth enough to ſolicit pow- 
erfully: but the right of viſitation being of common tight 
in the biſhop, the religious who had obtained ſuch exemp- 
tions, were liable to be cited, and were bound upon pain 
of contumacy, either to ſubmit to his viſitation, or to ex- 
Hibit their bulls of exemption, to the end they might be 


viewed and examined, and the biſhop. might ſee of what, 


authority and extent they were. And whereas this ſtatute 
veſts a power in the king, to ſubject any of thoſe religious 
houſes which were heretofore made exempt, to ſuch juriſe 
dition as he ſhould appoint, excluſive of the ordinary; 
there can be no doubt, but that the perſons who claim 
exemption from the viſitation of the ordinary in virtue of 
fuch appointment, are obliged upon pain of eccleſiaſtical 
cenſures (in like manner as the religious were) to ſubmit 
the evidences of their exemption to the examination of the 
ordinary; without which, it is impoſſible for him to know 
how far his authority extends, G16/. 977. 

8. By the 25 H. 8. c. 19, All appeals to be had from 
places exempt, which heretofore, by reaſon of grants or 


liberties of ſuch places exempt, were to the biſhop. or ſee. 


of Rome, ſhall be to the king in chancery ; which ſhall. 
be definitively determined by authority of the king's com- 
miſſion: ſo that no archbiſhop or biſhop ſhall intermit or 


meddle with any ſuch appeals, otherwiſe than they migbt 


have done before the making of this act. /. 6. 

9. By the 25 H. 8. c. 21. Viſitations of places exempt,, 
which heretofore were viſited by the pope, ſhall not be by, 
the archbiſhop of Canterbury; but in ſuch caſes, * . 
viſitation and confirmation ſhall be by the king, by com- 
miſſion under the great ſeal. 


And by the ſtatute of the 1 G. ff, 2. c. 10. All dona 


tives which have received or ſhall receive the augmenta- 
fon of the governors of queen Anne's, bounty, ſhall there- 
„ ieee 44 | : by 


- 
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and from thenceforth become ſubject to the juriſdiction 

of the biſhop of the dioceſe: and that no prejudice may 
thereby ariſe to the patrons of ſuch donatives, it is provided, 
that no ſuch donative ſhall be ſo augmented, without con- 
ſent of the patron under his hand and ſeal. . 


G AE DE. — 
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Penante. 


1. PEN ANCE is an. eccleſiaſtical puniſhment, uſed Of anne and 
in the diſcipline of the church, which doth affect — 22 * 
the body of the penitent ; by which be is obliged to give 
a. public ſatisfaction to the church, for the ſcandal he 
hath given by his evil example. So in the primitive times, 
they were to give teſtimonies of their reformation, before 
they were re- admitted to partake of the myſteries of the 
church, In the caſe of inceſt, or incontinency, the ſin- 
net is uſually injoined-to do a publick penance in the ca- 
thedral or pariſh, church, or publick market, barelegged- 
and bareheaded in a, white ſheet, and to make an open 
confeſſion of his crime in a - preſcribed form of words; 8 
which is augmeated or moderated according to the quality 
of the fault, and the diſcretion of the judge. So in ſmaller: 
faults and ſcandals, a publick ſatisſaction or penance, as the 
judge ſhall decree, is to be made before the miniſter, 
churchwardens, or ſome of the patiſhioners, reſpect being 
had to the quality of the offence, and citeumſtances of 
the fact; as in the caſe of defamation, or laying violent 
hands on a miniſter, or the like. God, Append. 18. 
And as theſe cenſures may be moderated by the judge's 
diſcretion, according to the nature of the offence; ſo alſo 
they may be totally altered by a commutation of penance: 
and this hath been the ancient privilege of the eccleſiaſtical 
judge, to admit that an oblation of a ſum of money for 
Pious uſes ſhall be accepted in ſatisfaction of publick pe - 
nance, Id. 19. | * 
But penance muſt be firſt injoined, before there can be 
a commutation z or, otherwiſe it is a commutation for no- 
thing, Ged. 89. 


- . 


2. Lindwood and other canonifts mention three ſorts of Penance of di- 
penance ;. FE vers kinds, 


* 1) Private; injoined by any prieſt in hearing confeſ- 
(2) Publick g 


ns, 
+ 
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(2) Publick ; injoined by the prieſt for any notorious 
crime, either with, our without the biſhop's licence accord- 
ing to the cuſtom of the country. 

(3) Solemn penance; concerning which it is ordained 
by a conſtitution of archbiſhop Peccham, as followeth : 
Whereas, according to the ſacred canons, greater fins, 
ſuch as inceſt and the like, which by their ſcandal raiſe a 
clamour in the whole city, are to be chaſtiſed with ſolemn 
penance ; yet ſuch penance ſeemeth to be buried in obli- 
vion by the negligence of ſome, and the boldneſs of ſuch 
criminals is thereby increaſed; we do ordain, that ſuch 
ſolemn rx be for the future impoſed, according to 
the canonical ſanctions. Lindw. 339. 

And this penance could be injoined by the biſhop only; 
and did continue for' two, three, or more years. But in 
latter ages, for how many years ſoever this penance was 
ioflicted, it was petformed in Lent only. At the begin- 
ning of every Lent, during theſe years, the offender was 
formally turned our of the church; the firft year, by the 
biſhop; the following year by the biſhop, or prieſt, On 
every Maundy Thurſday, the offender was reconciled 


and abſolved, and received the ſacrament on Eaſter-day, 


and on any other day till Low Sunday : This was done 
either by the biſhop or prieſt, But the laſt final reconcie 
liation, or abſolution could be paſſed regularly by none but 
the biſhop. - And it is obſervable, that even down to 
Lindwood's time, there was a notion - prevailed, that this 
ſolemn penance could be done but once: If any man re- 
lapſed after ſuch penance, he was to be thruſt into a mo- 
naſtery, or was not owned by the church; or however 
ought not to be owned according to the ſtrictneſs of the 
canon: tho' there is reafon to apprehend, that it was often 
otherwiſe in fact. And indeed this ſolemn penance was 
ſo rare in thoſe days, that all which hath been ſaid on this 
ſubject was rather theory than practice, except perhaps in 
caſe of hereſy, Jahn. Pecch. | os, 
3. Boniſace. e do ordain, that laymen ſhall be com- 


pelled by the ſentence of excommunication to ſubmit to 


canonical penances, as well corporal as pecuniary, inflict- 


ed on them by their prelates. And they who hinder the 


ſame from being performed, ſhall be coerced by the ſen- 
tences of interdict and excommunication. And if diſtreſſes 
ſhall be made on the prelates upon this account, the diſ- 
trainers ſhall be proceeded againſt by the like penalties. 
Lindi. 321. f 
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Which corporal penances Lindwood ſpecifieth in divers 
inſtances ; 28 "hruftiog them into a monaſtery, branding, 
fuſtigation, impriſooment. Lindi. 321. 

Otheb, We do decree, that the archdeacons for any 
mortal and notorious crime, or from whence ſcandal may 
ariſe, ſhall not take money for the ſame of the offenders, 
but ſhall inſlict upon them condign puniſhment, Athon. 125. 

Stratford. Becauſe the offender hath no dread of his 
fault, when money buys off the puniſhment : and the 


archdeacons, and their officials, and ſome that are their 


ſuperiors, when their ſubjects. of the clergy or laity com- 
mit relapſes into adultery, fornication, or other notorious 
exceſles, do for the ſake of money remit that corporal 
penance, which ſhould be inflicted for a terror to others; 
and they who. receive the money apply it to the uſe of 
themſelves, and not of the poor, or to pious uſes ; which 
is the occaſion of grievous ſcandal, and ill example: 
Therefore we do ordain, that no money be in any wiſe 
received for notorious ſin, in caſe the offender hath re- 
lapſed more than twice; on pain of reſtoring double of 
what ſhall have been ſo received within one month after 
the receipt thereof, to be applied to the fabrick of the 
cathedral church; and of ſuſpenſion ab officio, which 
they who receive the ſame, and do not reſtore double 
thereof within one month as aforeſaid, ſhall ipſo facto 
incur. And in commutations of corporal penances for 
money (which we forbid to be made without great and 
urgent cauſe), the ordinaries of the places ſhall uſe fo 
much moderation, as not to lay ſuch grievous and exceſ- 
ſive publick corporal penances on offenders, as indirectly 
to force them to redeem the ſame with a large ſum of 
money, But ſuch commutations, when they ſhall here- 
after be thought fit to be made, ſhall be ſo modeſt} that the 
receiver be not thought rapacious, nor the payer too much 
aggrieved; under the penalties before mentioned. Lind. 3273. 

4+ By the ſtatute of Circumſpecte agatis, 13 Ed. 1. 
#1. 4+ The king to his judges ſendeth greeting: de your- 
ſelves eireumſpectfully concerning the biſhops and their 
d not puniſhing them if they hold plea in court 
chriſtian of ſuch things as be mere ſpiritual, that is to 
wit, of penance injoined by prelates for deadly fin, as 


fornication, adultery, and ſuch like; for the which 


ſometimes corporal penance, and ſometimes pecuniary is 
injoined (o): in which caſes the ſpiritual judge ſhall have 


* „„ — 22 — — — — *ä— 
: 


(0) 2 Roll. Rep. 384. 
power 


By ſtatute. 


Difpoſal of the 
commutation 


money. 
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power to take knowledge, notwithſtanding the king's proꝛ 
hibition. f 


By the ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. c. 2. 


If a prelate injoin a penance pecuniary to a man for his 
offence, and it be detnanded ; the king's protiibition ſhall 
hold place: But if prelates injoin a penance corporal, 
and they which be fo puniſhed will redeem upon thei 
own accord fuch penances by money; if money be de- 
manded before a ſpiritual judge, the king's prohibition ſhall 


bold no place. 


"And by the fame ſtatute, c. 3. If any lay violent hands 


on a'clerk, the amends for the peace broken ſhall be be- 


fore the king, and for the excommunication before a pre- 
late, that corporal penance may be injoined ; which if the 
offender will redeem of his own good will, by giving mo- 
ney to the pfelate, or to the party grieved, it ſhall be re- 
quired before the prelate, and'the king's prohibition ſhall 
mother” * 1 = 

* Befire the prelate] It ſeems to be agreed by the canoniſts, 
that archdzalons may not inflict pecuniary penalties, unleſs 
warranted by preſcription, Gibſ.1046. | 
F. Dr. Ayliffe ſays, that anciently the commutation 
money was to be applied to the uſe of the church, as fines 
in now of civil puniſhment are converted to the uſe of the 
publicx. Al. Par. 413. + An 
By ſeveral of the canons made in the time of quren 


Elizabeth, and in the year 1640, it was to be applied to 


pious and oharitable uſes; and the Reformatio' legum di- 
reed; that it ſhould be to the uſe of the poor of the 
pariſh where the offence was committed, or the offender 
dwelled. And there was to be no commutation at all, 
dut for very weighty reaſons, and in caſes very particular. 
And when commutation was made, it was to be with the 
privity and advice of the biſhop; In archbiſhop' Whit- 
gift's regiſter we find that the commutation of penance, 
without the biſhopès privity, was complained of in par- 
liament. And it was one of King Willian's injunctions, 
that commutation be not made, but by the expreſs order 
and direction of the biſhop himſelf declared in open court. 


And by the canons of 1640, if in any caſe the chancellor, 
commiſſary, or official ſhould com mute penance without 
the privity of the biſhop ; he wis at leaſt to give a juſt 


account yearly to the biſhop, of all commutation money 
in that year, on pain of one year's ſuſpenſion, G16 


1045. — — 
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In the reign of queen Anne, this matter was taken into 
conſideration by the convocation, who made the follow= 
ing regulations; viz. hat no commutation of pe- 
nance be hereafter accepted or allowed of, by any eccle- 
fiaſtical judge, without an expreſs conſent given in writs 
ing by the biſhop of the dioceſe, or other ordinary hav= 
ing exempt juriſdiction; or by ſome perſon or perſons 
to be eſpecially deputed by them for that purpoſe: and 
that all commutations, or pretended commutations, ac- 
cepted or allowed otherwiſe than is hereby directed, be 
ipſo facto null and void, —And that no ſum of money, 
given or. received for any commutation of penance, or any 
part thereof, ſhall be diſpoſed of to any uſe, without the 
like conſent and direction in writing, of the biſhop, or 
other ordinary having exempt juriſdiction, if the cauſe 
bath been proſecuted in their courts; or of the archdea- 
con, if the cauſe hath been proſecuted in his court, And 
all money received for commutation, purſuant to the fore- 
going directions, ſhall be diſpoſed of to pious and chati- 
table uſes, by the reſpective ordinaries above named: 
Whereof at the leaſt one third part ſhall by them be diſ- 
poſed of in the pariſh where the offenders dwell. And 
that a regiſter be kept in every eccleſiaſtical court, of all 
ſuch commutations, and of the particular uſes to which 
ſuch money hath been applied. And that the account ſo 
regiſtered be every year laid before the biſhop, or othec 


ordinary exempt having epiſcopal juriſdiftion, in order to 


be audited by them. And that any eccleſiaſtical judge 
or officer offending in any of the premiſſes, be ſuſpended 
for three months for the ſaid offence, G13, 1046. 

But as none of theſe regulations are now in force, not 
of the ſaid canons made in the time of queen Elizabeth 
and in the year 1640; Mr. Oughton ſays, generally, that 
commutation money is to be given to the poor where the 
offence was committed, or applied to othet pious uſes at 
the diſcretion of the judge, 1 Ought. 213. | 

About the year 1735, the biſhop of Cheſtet cited his 
chancellor to the archbiſhop's court at York, to exhibit 
an account of the money received for commutations, and 
to ſhew cauſe why an inhibition ſhould not go againſt 
him, that for the future he ſhould not preſume to diſ- 
poſe of any ſum or ſums received on that account, with- 
out the conſent of the biſhop, Ia obedience to this, an 


account was exhibited without oath ; and that being ob- 


jected to, a fuller was exhibited upon oath. And upon 
the hearing, ſeveral of the ſums in the laſt account were 
Vor, II G objected 


Penance, 


objected to as not allowable, and an inhibition prayed to 
the effect above. But the archbiſhop's chancellor refuſed 
to grant ſuch inhibition ; and was of opinion, that the 
diſhop could only oblige an account: and ſo diſmiſſed the 
chancellor without — | 
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DENSIONS are certain ſums of money paid to cler- 
gymen in lieu of tithes, And ſome churches have 
ſettled on them annuities or penſtons payable by other 
chur ches. x : « #64 
_ "Thus in the Regiftram Honoris de Richmond, we find a 
penllon paid out of Coram or Coverham abbey in the coun- 
ty of Ter (unto which the church of Sedburgh was ap- 
propriated), to the prior of Conny/ide (unto whoſe prior 
the church of Orion was appropriated) for the ſaid chure 
of Sedbutrgh, 20s. Append. 94. 8 4: 
Theſe penſions are due by virtue of fome decree made 
by an eccleſiaſtical judge upon a controverſy for tithes, 
by which the tithes have been decreed to be enjoyed by 
one, and a penſion inſtead thereof to be paid to another ; 
or they have ariſen by virtue of à deed made by the 
conſent of the parſon, patron, and ordinary. F. N. B. 
117. 
At the diſſolution of monaſteries there were. many pen- 
fions iſſuing out of their lands and payable to ſeveral 
eccleſiaſtical perſons z which lands were. veſted. in the 
crown by the ſtatutes of diſſolution; in which ſtatutes 
there is a ſaving to ſuch perſons of the right which they 
had to thoſe penſions: but notwithſtanding ſuch general 
faving, thoſe who had that right were diſturbed in the 
collecting and receiving ſuch penſions ; and therefore by 
another 4 to wit, the 34 & 35 H. 8. c. 19. it was 
enacted, that penſions, portions, corrodies, indemnities, ſyno- 
dies, proxies, and all other profits due out of the lands of 
religious houſes diſſolved, ſhall continue to be paid to eccleſiaſtical 
perſons by the occupiers of the ſaid lands. And the plaintiff 
may recover the thing in demand, and the value there in da- 
mages in the eccleſiaſtical court, together with ces. And the 
like he ſhall ttcouer at the common law, when the cauſe is there 
determninable, 38} Rice TT Ares 
rr By 
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By the ſtatute of Circumſpede agatis, 13 Ed. 1. ft, 4. 
Tf a prelate of a church, on 4 patron, demand of a parſon a 
nſion due to him; all ſuch demands ſhall be made in the 
iritual court: in which caſe, the ſpiritual judge ſhall have 
power th take knowledge, motwithAanding the king's probi- 
Mn. | « 
A In purſuance of which, the general doctrine is, that 
ions, as ſuch, are of a ſpiritual nature, and to be 
ſued for. in the ſpiritual court; and accordingly when they 
have come in queſtion, prohibitions have been frequently 
denied, or E r granted; even though they have 
been claimed upon the foot of preſcription. 667 706. (p 
But Lord Coke ſays, if a penſion be claimed by pre- 
ſcription, there, ſeeing a, writ of annuity doth lie, and 
that preſcriptions muſt be tried by the common law, be- 
cauſe common and canon law therein do differ, they can- 
not ſue for ſuch a penſion in the eccleſiaſtical court. 2 nfl, 


I. 
5 But this hath ſometimes been denied to be law: And 
in the caſe of Janes and Stone, T. 12 V. Holt chief juſ- 
tice ſaid, he could never get a prohibition to ſtay a ſuit in 
the ſpiritual court againſt a parſon for a penſion by pre- 
ſcription. Wat. c. 56. 2 Salk. 550, © | 

In the caſe of Dr. Gooche and the biſhop of London, M. 
46. 2. The biſhop libelled in the ſpiritual court, ſug» 
geſting that Dr. Gooche, as archdeacon of Eſſex, is to pay 
10 l. due to the biſhop as a preflation, for the exerciſe of 
his exterior juriſdiction. The Dr. moved for a prohibi- 
tion, alledging that he had pleaded there' was no preſcrip- 
tion; and then that deing denied, a prohibition ought to 
go for defect of trial. n the contrary, it was argued 
for the biſhop, that the libel being general, it muſt nat be 
taken that he goes upon a preſcription; but it is to be 
conſidered in the ſame light as the common caſe of a 
penſion, which is ſuable for in the ſpiritual court; and 
the nature of the demand ſhews it muſt have its original 
from a compoſition, it being a recompence for the arch- 
deacon's being allowed to exerciſe a juriſdiction, which 
originally did belong to the ordinary. Apd by the court: 
The biſhop may certainly intitle himſelf ab antique, with- 
out laying a preſcription; and as it is only laid in gege- 
ral, there is no ground for us to interpoſe, till it appears 
by the proceedings that a preſcriptive right will come in 


_—— 
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O Noy, 16. 1 Salk, 58. Cro, Eliz.. 675, Colliers caſe. © 
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queſtion ; if they join iſſue on the plea, it will then be 
proper to apply ; but at preſent there ought to be no pro» 
ibition. Str, 879. 8 | 
M. 1724. Bailey and Cornes, In the exchequer : A bill 
was preferred for a penſion only, payable to the preacher 
of Bridgnorth ; and upon hearing of the cauſe (which 
was afterwards ended by compromiſe) it ſeemed to be ad- 
mitted, that a bill might be brought for a penſion only, 
Bunb. 183. | ; | 
'A biſhop may ſue for a penſion before a chancellor, and 
an archdeacon before his official. Food. ö. 2. c. 2. 
If a ſuit be brought for a penſion, or other thing due of 
a parſonage, it ſeems that the occupies (tho” a tenant) 
ought to be ſued; and if part of the rectory be in the 
hand of the owner, and part in the occupation of a tenant, 
the ſuit is to be againſt them both, Mary. c. 53. | 
And tho' there is neither houſe, nor glebe, nor tithes, 
nor other profits but only of eaſter-offerings burials and 
chriſtnings ; yet the incumbent, is liable to pay the pen · 
fion. Hardr. 230. er 8 
If an incumbent leave arrearages of a penſion, the ſuc+ 
ceſſor ſhall be anſwerable ; becauſe the church itſelf is 
charged, into whatſoever hand it comes. Cro, Elix. 810, 
e Fe . | 


ht lt. 
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Pentetoſtals. 


| PENTECOSTAL S, otherwiſe called Mbigſun. far- 


things, took their name from the uſual time of pay- 
ment, at the feaſt of pentecoſt. Theſe are ſpoken of in 
a remarkable grant of king Henry the eighth to the dean 
and chapter of Worceſter; in which he makes over to 


them all thoſe oblations and obventions, or ſpiritual pro- 


fits, commonly called whitſun-farthings, yearly collected 
or feceived of divers towns within the archdeaconry of 
Worceſter, and offered at the time of pentecoſt. From 
hence it appears that pentecoſtals were oblations; and as 
the inhabitants of chapelries were bound, on ſome cer= 
tain feſtival or feſtivals, to repair to the mother church, 
and make their oblation there, in token of ſubjection 
and dependance; ſo, as it ſeems, were the inhabitants of 


the dioceſe obliged to repair to the cathedral (as the mo- 
ther church of the whole dioceſe) at the feaſt of pentecoſt. 


Something 
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Something like this was the coming of many prieſts and 
their people in proceſſion to the church of St, Auſtin in 
Canterbury, in whitſun-week, with oblations and' other 
devotions ; and in the regiſter of Robert Read, who was 
made biſhop of Chicheſter in the year 1396, there is a 
letter to compel the inhabitants of the pariſhes within the 
archdeaconry of Chicheſter, to viſit their mother church 
in whitſun- week. Gib/, 976. 1 Warn. 339. 

Theſe oblations grew by degrees into fixed and certain 
payments, from every pariſh and every houſe in it; as ap- 

ars not only from the aforementioned grant of king 
Hows the eighth, but alſo from. a remarkable paſlage in 
the articles of the clergy in convocation in the year 13993 
where the ſixth article is, a humble requeſt to the arch- 
biſhops and biſhops, that it may be declared, whether 
peter-pence, the holy loaf, and pentecoſtals were to be paid, 
by the occupiers of the lands, though the tenements were 
fallen or not inhabited, according to the ancient cuſtom, 
when every pariſh paid a certain quota. Gi, 976, | 

Theſe are ftill paid in ſome few dioceſes ; being now 
only a charge upon particular churches, where by cuſtom 
they have been paid. Ken. Par. Ant. 596. Deg. p. 2. 


c. 15. 
And if they be denied, where they are due, they are 
recoverable in the ſpiritual court. Gib. 977. (f 


Perambulation See Pariſh, 


Perinde valere, | 


PERIN DE valere was a writ of diſpenſation grant- 
ed by the pope to a clerk admitted to a benefice, 
although uncapable ; taking that name from the words. 
of the diſpenſation, which made it perinde valere, that 
a party, as if he were capable. 
I}. 7. f | 
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(g) P. Vn. 657. 
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Perjury (0). 

17 perjury be committed in a temporal cauſe, it is pu- 

niſhable only in the temporal courfs; but where it is 
committed in a ſpiritual cauſe, the ſpiritual judge hath 
authority to inflict canonical puniſhment, and prohibition 
will not go. Gib/. 1013. 1 ny _— 

For by the ſtatute of Circumſpecte agatis, 13 Ed. 1. 

4.— For breaking an oath, it hath been granted, 
that it ſhall be tried in a ſpiritual court, when money is 
not demanded, but a thing done for the puniſhment of 
fin; in which caſe the ſpiritual judge mall have power 
to take knowledge, notwithſtanding the king's prohidi- 
tion. | 

For although the caſe be ſpiritual; and the perjury is 
committed in the ſpiritual court; yet the judge there can 
enly puniſh pro ſalute anime: but the party grieved by 
ſuch perjury, muſt recover his damages at the common law. 


Gib/. 1013. (t) ; 
n 


: * 


_ 
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(r) Perjury before the conqueſt was puniſhed by corporal 
chaſtiſement, baviſhment, and ſometimes death. 3 nf. 
c. 74. 16 Fin. 310. Afterwards the king's council uſed 10 
aſlewble and puniſh perjuries at their diſcretion 3 and the 
ſpiritual court proceeded again the offenders pro /zfrone fidei. 


ro. Eliz. 821. Unlawful oaths are mentioned as one reaſon 


for the inſtitution of the court of ſtar-chamber in 3 Hen. 7. 


c. I.; and profecutions in that court, for this crime, were 
very frequent both before and after the 5 Zliz. c. g. which 


inflicted ſtatutable penalties. upon perſons (guilty of perjury, 
= thoſe who ſhould pfocure them to commit it; and gave an 


on of 201. againſt the former, and 401. againſt the latter, 
to the party grieved. The court of ſtar-chamber was after- 
wards 'aboliſhed by 16 C. 1, c. 10. which in,$ 2. recites, 
that all matter sexaminable there, might be temedied and re- 
dreſſed by the common law ; and the common law being ſince 
aided by the 2 G. 2. c. 25 · and 23G. 2. c. 11. (the firſt of which 
ſtatutes empowers the coùrt to ſend the offender to the houſe 
of correction, or to tranſport him for ſeven years, and the 
ſecond facilitates the proceſs of conviction) indictments for 
this crime are chiefly now at common law. See 4 Bl. Com. 
137, Hawk, Pl. Cr. ch. 49. 
60 Keilw. 39. 6. 7 | 2 
t) If one makes a falſe oath, the party is puniſhable for it 
by an a#ion on the caſe, if it be not perjury for which he may 
be indifted. There is a difference between a fal/e oath and 


perjury ; for one is judicial, the other extrajudicia! ; and the 


4 law 
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perjury. 

In the ſtatute of perjury, 5 Elia. c. 9. there is a pro- 
viſo, that the ſame ſhall not extend to any ſpiritual or 
eccleſiaſtical cautt; but ſuch offender as ſhall be guilty of 
perjury, or ſubornation of perjury, ſhall and may be pu- 
niſhed by luch uſual and ordinary laws as heretofore hath 
been, and yet is uſed and frequented in the ſaid eccleſiaſti- 
cal courts. / 11. 

In the ſtatute of the 5 Efiz. c. 23. concerning the writ 
de excommunicato capiendo, perjury in the eccleſiaftical 
court is ſpecified as an offence (amongſt others) for which 
a perſon may be excommunicated. [And conviction of 


perjury, either in the temporal or ecclefiaſtical courts, is a 


cauſe of deprivation of benefice. Deprivation, in not.] 
E. 11 V. Biſhop of St. David's cale, By Holt chief 
juſtice : It hath been a queſtion, whether perjury in the 
ſpiritual] court can be tried in the temporal; and in all 
the caſes where it hath been, the perſons have been ac- 
quitted, and fo it hath been ended, but it is not yet ſettled. 
I. Raym. 451. . 
A. 4 Geo. K. and Lewis, An information was moved 
for againſt a clergyman, for perjury at his admiſſion to a 
living, upon an affidavit that the preſentation was ſimo- 
niacal, But the court refuſed to grant it, till he had been 
convicted of the ſimony. Str. 70. (a) , | 


"— Perpetual cure. See Curate. 
Pes in the church. See Church. 


* 
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law inflits greater puniſhment for a falſe oath made in 3 
court of juſtice than elſewhere, becauſe of the preſervation of 
Juſtice, Per Rolle, C. J. in Howell v. Gawina. Stile, 337. If 
the party grieved, {by falſe affidavit,) receive damages either 
by any wrongful proceeding of the judge, or misfeaſance, or 
nonfeaſance, or falſity of any miniſter, or by unjuſt proſecu- 
tion of the party, he may have an action on the caſe, and re-. 
cover damages. 12 Rep. 128. Carth. 487, But one cannot 


have an action on the caſe again a witneſs for ſwearing" that 


a fountain of filver worth 5001. was only wortb 180 J. ; by 
reaſon of which falſe oath, it was inſiſted the jury gave 200, 
damages inſtead of 5001. For if this were. ſuffered, every 
witneſs might be drawn in queſtion, . Damport v. Symp/or., 
Cro. Eliz, 520. 1 Fin. 592. | 1 

(«) There are authorities and did to ſhew, that perjury in 
any court, not excepting courts eccleſiaſtical, may be punifhed 
by inaid ment or information ' in the temporal eourts; ſee 
5 Med. 348. 2 Roll. Ab. 257, 16 Vin. Ab. 313, 314. 3 but 
it muſt be at common law, as it is aided by ſtat. 2G. 2+ c. 25» 


and 23 C. 2, c. 11+ and not upon the Kat. of Elis. 
£314 G 4 Peter- 


Peter⸗pente. 


ETER-PENCE was an annual tribute of one 
penny paid at Rome out of every family, at the feaſt 
of St. Peter. (ib/. By. | S0 | 


: 
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1. ETHE RSH E D. Foraſmuch as the ſoul is far 
| more precious than the body, we do prohibit un- 
der the pain of anathema, that no phyſician far the health 
pf [the body, ſhall preſcribe to a fick perſon any thing 
which may prove perilous to the ſoul. But when it hap» 
pens that he is called to a ſick perſon, he ſball firſt of 
all effectually perſuade them to ſend for the phyſicians of 
the ſoul ; that after the fick perſon hath taken care for his 
ſpiritual medicament, he may with better effect proceed to 
the cure of his body. And the tranſgreſſors of this con- 
ſtitution, ſhall not eſcape the puniſhment appointed by the 
council, Lind. 330. | | 
That is, by the council of Lateran under Innocent the 
third ; from the canons of which council this conſtitution 
was taken ; which puniſhment is, a prohibition from the 
entrance of the church until they ſhall have made com- 
petent ſatisfaction, Jobnſ. Wetherſh, | 
2. By the 3 H. 8. c. 11. Foraſmuch as the ſcience and 
cunning of peter and ſurgery (to the perfect knowledge 
whereof be requiſite both great learning and ripe experi- 
ence) is daily within this realm exerciſed by a great multi- 
tude of ignorant perſons, of whom the greater part have 
no manner of inſight in the ſame nor in any other kind 
of learning, ſome alſo can no letters on the book; ſo far 
forth, that comnion artificers, as ſmiths, weavers, and 
women, boldly and accuſtomably take upon them great 
cures, and things of great difficulty, in the which they 
partly. uſe ſorcery. and witchcraft, partly apply ſuch me- 
dicines unto. the diſeaſe as be very noious, and nothing 
meet thereof; to the high' diſpleaſure of God, great in- 
famy to the faculty, and the grievous hurt and. deſtruction 
many of the king's liege people, moſt eſpecially of 
5 that cannot diſcern the uncunning from the cun- 
. ning; 
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ning: Be it therefore (to the ſurety and comfort of all 8 
manner of people) enacted, that no perſon within the 
city of London, nor within ſeven miles of the ſame, ſhall 
take upon him to exerciſe and occupy as à phyſician or 
ſurgeon, except he be firſt examined, approved, and ad- 
mitted by the biſhop of London, or by the dean of Paul's 
for the time being, calling to him or them four doctots 
of phyſic, and for ſurgery other expert perſons, in that 
faculty, and for the firſt examination ſuch as they ſhall 
think convenient, and afterwards always four of them 
that have been ſo approved; upon pain of forfeiture, for 
every month that they do occupy as -phyſicians or ſur- 

eons, not admitted nor examined after the tenor of this 
act, of 5 |. half to the king, and half to him that ſhall 
ſue, And that no perſon out of the ſaid city and precinct 
of ſeven miles of the ſame, except he have been as 
is aforeſaid approved in the ſame, take upon him to exer- 
ciſe and occupy as a phyſician or ſurgeon, in any dioceſe 
within this realm; unleſs he be firſt examined and ap- 
proved by: the biſhop of the ſame dioceſe, or (he being 
out of the dioceſe) by his vicar general, either of them 
calling to them ſuch expert perſons in the ſaid faculties 
as their diſcretion ſhall think convenient, and giving their 
letters teſtimonial under their ſeal to him that they ſhall 
ſo approve ; upon like pain to them that occupy contrary 
to this act (as is aboveſaid), to be levied and employed 
after the form before expreſſed. | 

Provided, that this act ſhall not be prejudicial to the 
univerſities of Oxford or Cambridge, or either of them; 
or to any privileges Foes to them. 

3. (A) By the 14 & 15 H. 8. c. 5. Phyſicians in Lon- jocorporated in 
don and within ſeven miles thereof are incorporated, with London. 
power to make ſtatutes for the government of the ſociety ; 
and no phyſician ſhall practiſe within the ſaid limits, till 
admitted by the prefident and community under their com- 
mon ſea] ; on pain of 5 l. a month, half to the king, and 
half to the oe: And four cenſors are to be choſen 
yearly, who ſhall have the ordering of the praQtitioners 
within the ſaid limits, and the ſuperviſing of medicines; 
with power, to fine and impriſon, 

And it is further enacted, that whereas in dioceſes of 
England out of London, it is not light to find always 
men able ſufficiently to examine (after the ſtatute) ſuch 
-29+ſhall'be admitted to exerciſe phyſic in them; there- | 
fore no perſon ſhall be ſuffered to exerciſe or practiſe 
in phy/ic through England, until ſuch time as he be 
* ; | examined 


[Surgeons.] 
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examined at London, by the preſident and three of the 
elects of the ſaid ſociety ; and to have from them letters 
teſtimonial of their approving and examination; except he 
be a graduate of Oxford or Cambridge, which hath ac- 
compliſhed all things for his form without any grace (x) 

But as to A the law remaineth as before; that 
they ſhall be licenſed by the biſhop of the dioceſe, or his 
vicar general reſpeQively, | 

[By 32 H. 8. . 42. The barbers and ſurgeons of 

ndon were united and incorporated, and exempted from 
bearing arms, or ſerving on inqueſts or offices, But th 


werte not to uſe each other's trade. By 18 G. 2. . 15. 


the union was diſſolved; and the ſurgeons of London were 
made a ſeparate corporation, with power to enjoy the ſame 
privileges as by former acts or grants, See 4 Burr. 2133. 
By 25 C. 2. c. 37. The bodies of murderers convicted 
and executed in London or Middleſex ſhall be delivered to 


Surgeons“ Hall ; and in other counties to ſuch ſurgeons as | 


the judge ſhall direct.) | 

In the caſe of the college of phyſicians againſt Leveti, 
E. 11 V. Tue plaintiffs brought an action of debt againſt 
the defendant for 25 l. for having practiſed phyſic with- 
in London five months without licence. Upon nil debet 
pleaded, it was tried before Holt chief juſtice at Guild- 
hall; and the defence was, that he was a graduate doctor 
of Oxford. But it was ruled by Holt, upon conſidera- 
tion of all the ſtatutes concerning this matter, that he 
could not practiſe within London or ſeven miles round, 
without licence of the college of phyſicians. And by his 
direction a verdict was given for the plaintiffs, L. Raym. 
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Hi. 12 Mod. 6. as wh i. eee e 
(y) See alſo Dr. Bonham's caſe, 8 Rep, 107, where, 
rules are laid down for the better direction pf the prefident 


and commonalty of the college for the future; and note, that 


vader the charters granted to the college, and confirmed by 
acts of parliament, they may fine and imprifon any perſon for 
bad pradiice as a phyſician within the limits of their juriſdicion. 
Groexvelt v. Burwell, Ld. Raym. 464. Cod. 56. 12 Mod! 386. 
For further information as 40 *. rules of the college;-fee 


| Rex v. Dr. {ftew et al, 4 Burr. 4186 and note, that 8 


hyſician cannot maintain an action for his fees, being 
Taler y. | Chorley v. Balcot, 4 T. Rep. 317. Fu 1 1 
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Phyſicians, 


And the like was adjudged on a ſpecial verdict, A. 
4 Ger. 1717 in the caſe of Dr. Vell, who was a gradu+ 
ate of Oxford, id. 10 Mod. 353. 

(3 (B) By the 32 H. g. c. 40. All members of the 
college of phyſicians in London are diſcharged of keeping 
watch or ward, or being choſen conſtable,  &c, and are 
enabled to practiſe ſurgery, And it ſhall be lawful for the 
preſident and fellows of the ſaid college yearly to chuſe 
four of their number, who ſhall have power, after being 
ſworn, to enter, the houſe of any apothecary in the ſaid 
city, to ſearch and view his wares and drugs; and ſuch as 
they ſhall find defective and corrupted, having called to 
their aſſiſtance the wardens. of the myſtery of apothecaries, 
or one of them, ſhall cauſe to be burpt, or otherwiſe de- 
ſtroyed. Apothecaries denying entrance, to forfeit 5; |, 
And by 1 Mar. f. 2. c. g. if the wardens of the apothe- 
caries' company ſhall neglect to go with the, preſident, or 
the ſaid four phyſicians ſo elected, they may ſearch and 
puniſh apothecaries for faulty drugs without their affiſte 
ance; and all perſons reſiſting to forfeit 10 J.] 

4. By the 34 © 35 H. 8. c. 8. Where by the ſtatute 
of 3 H. 8. c. 11, for the avoiding of ſorceries, witchcra'ts 
and other inconveniencies, it was enacted, that no perſon 
within the city of London nor ſeven miles thereof ſhould 
take upon him to exerciſe as phyſician or ſurgeon, ex- 
cept he be ficſt examined approved and admitted by the 
biſhop of London 'and other, under the penalties in the 
ſame act mentioned; fince the making of which act, the 
company and fellowſhip of ſurgeons in London, mind- 
ing only their own lucres, and nothing the profit or caſe 
of the diſeaſed or patient, have ſued and troubled divers 
honeſt perſons, as well men as women, whom God hath 
endued with the knowledge of the nature kind and ope- 
ration of certain herbs roots and waters, and the uſing 
and miniſtring of them to ſuch as be pained with-cuſtom- 
able diſeaſes, as women's breaſts being ſore, a pin and 
the web in the eye, uncomes of hands, burning, ſcald- 
ings, fore mouths, the tone, ſtrangury, ſaucelim, and 
morphew, and ſuch other like diſeaſes; and yet the ſaid 
perſons have not taken any thing for their pains or cun- 
ning, but have miniſtered the fame to poor people only 
for neighbourhood and God's ſake, and of pity and cha- 
rity ; and it is now well known, that the ſurgeons ad- 
mitted will de no cure to any petfon, but where they 
{ball kaow to be rewarded with @ greater ſum or ay” 

40 
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May ſearch for 
faulty drugs, 


than the cure extendeth unto; for in caſe they would 
miniſter their cunning unto fore people unrewarded, there 


ſhould not ſo many rot and periſh to death for lack or 
help of ſurgery, as daily do; but the greater part of ſur. 


geons admitted, be much more to be blamed, than thoſe 
perſons that they trouble; for altho* the moſt part of the 
perſons of the ſaid craft of ſurgeons have ſmall cunning, 
yet they will take great ſums of money, and do little 
therefore, and by reaſon thereof they do oftentimes im- 
pair and hurt their patients, rather than do them good : 
In conſideration whereof, and for the eaſe comfort and 
health of the king's poor ſubjects, it is enacted, that it 
ſhall be lawful to every perſon being the king's ſubject, 
having knowledge and experience of the nature of herbs 
roots and waters, or of the operation of the ſame, by 
ſpeculation or practice, to uſe and miniſter in and to any 
outward fore, uncome, wound, apoſtemations, outward 
ſwelling or diſeaſe, any herb or herbs, ointments, baths, 
pulteſs; and emplaiſters, according to their cunning ex- 


perience and knowledge, in any of the diſeaſes ſores 


— 


and maladies aforeſaid, and all other like the ſame, or 
drinks for the ſtone and 2 or agues; without 
ſuit, trouble, penalty, or loſs of their goods: the fore- 
ſaid ſtatute, or any other act, ordinance, or ſtatute not- 
3 [In Laughton v. Gardner, Cro. Fac, 121. 
159. this act is conſidered as repealed quoad the college 
of phyſicians by 1 Mar. Szff. 2. c. 9. which confirms the 
14 U 15 H. 8. c. 5. and thereby abrogates all ſubſequent 
acts contrary to it; and though this was afterwards 
doubted in Butler v. the College of Phyſicians, Cro. Car. 256, 
it ſeems to receive ſome confirmation from the 10 G. 1. 
c. 20, fince expired; which, tho' it recites former acts on 
the ſubject, does not mention the 34 & 35 H. 8.] 


— 


— 


T* pie was a fable to find out the ſervice belonging 
to each day. Gib/. 263, | 

Pious uſes. See Charitable uſes, 
Plays in the church or churchyard, See Church, 
Plays in the univerſities. See Colleges, 
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T* Plough: .alms was a kind of oblation, oeing moſt 


commonly a penny for every Bis to be paid be- 
tween eaſter and whitſuntide. 2 . * 


= * 1 —] —_—_ — —— — — __ * 
— 


Pluralit v. 


1. BY 2 canon made in the council of Lateran, holden Redraints of 
under pope Innocent the third, in the year of our — by 

Lord 1215, it is ordained, that whoſoever ſhall take —_— 

benefice with cure of ouls, if he ſhall before have obtained a 

like benefice, ſhall ipſo jure be deprived thereof; and if be 

ſhall contend » retain the Gals, M Il be deprived of the other 

and the patron of the former, immediately after bis accepting of 

the latter, ay beflow the ſame 8 whom he ſhall think 

wortby, Ones; c. 16. Gibſ. 

Othob. Before inflitution, it Bal be N whether the 
preſentee hath any other benefice with cure of ſouls ; and if be 
bath ſuch benefice, it Hall be inquired, whet 1 bath a dif- 
penſation : And if he hath not 4 6 fu ufficient diſpenſation, he 2 
by no means be Ae unleſs he de fir make oath, that im- 
mediately upon his taking poſſeſſion of 125 bene ſice unto which he 
is inflituted, he will reſign the reſt. Whareupon he who grant- 
eth inflitution ſhall immediately give notice to the biſhops in 
whoſe dioceſes fuch former benefices ſhall be, and alſo to the pa- 
trons that they may diſpoſe of the ſame. Athon. 129. 

' Othob. ben confirmation is to be made of the elefion of a 
biſhop, among ſt other articles of inquiry and examination accord« 
—— to the direction of the canons, it all be diligently inquired, 

ber he who is tn had before his elettion ſeveral benefices 
with cure of ſouls 3 and 4 he be found to have had ſuch, it 
ſhall be inquired whether he hath had a diſpenſation ; and whe= 
ther the diſpenſation (if he ſhall exhibit any) is a true diſpen- 
* and extendeth to all the benefices which he poſſe ed. 

thon. 13 

Ken: to which conſtitution we find, in the times 
of the archbiſhops Peccham and Winchelſea, that confir- 
mation was denied to three biſhops, dy reaſon of pluralities 


without proper diſpenſation. Gib/. 905. 


Peccham. 


Reftraints of 
plurality by 
flatute. 


Plurality. 


Peccham. He who Hall have mere bentfices than one with 
2 of ſouls, without £94 e ſhall” hold only the laſt; 
if he ſhall ſtriue to hold the ret, he ſpall forfeit all, And 
77 ts Garther Aecrecd, that he who ſhall take more benefices than 
one, having cure' of foes or being” ther twiſe incompatible, 
without diſpenſavon apoſfollcal, either by infIttution or by title 
of commendam, or one by in/litution, and another by commen- 
dam, except they be held in ſuc manner as 45 permitted by the 
conflitution of Gregory publiſhed in the council of Lions; 
ſhall be deprived of them all, and be ipſo facto excommunicated, 
and ſball not be ob/olved but Hu en aur ſucceſſors or the ale 
lick fee, Lind. 137. 
awuing cure of ſouls]. Whether it be a cathedral or -pa» 
rochial church, or a chapel having cure of the pariſhioners, 


either de jure, or de facto; ſo that there be à pariſh, 


wherein he can exerciſe parochial. rites ; alſa, , whether 
it be a dignity, or office, or church; as there are many 


archipreſbyters, archdeacons, and deans, who have no 


church of their own, yet they have juriſdidtion over 1 
churches. Lind. 135. 

Or being otherwiſe incompatible} "Namely, dignities, bar, 
ſonages, and other eccleſiaſtical benefices,. hich require 
perſonal reſidence either by ſtatute, pripileges ar cuſtom. 
Lind. 137. 1 

In ſuch manner as 1s permitted by the conflgution of Gregory] 
Namely, that he to whom the benefice is granted in com- 
mendam be of lawful age, and a prieſt; and that it be 
one only, and of evident neceflity, or advantage to the 
2 and * continue no, longer than for fix. months, 

nd, 1 

And ed not be abſalved but yu er aur Keel rte ar the. 
apeſtalick ſee] And by another. conſtitutions of the ſame 
Achbihes, if any ſhall otherwiſe abſolve them, der _ 
be accurſed, Lind. 339. 

But after all, theſe canons and <onſtitutions 8 
intended to . or take away pluralities; but to -render- 


diſpenſations 17 U for a clerk was allowed to hold 


as many dignities or benefices as he could get, with: the 
pope's diſpenſation ; which was eafily obtained from bis 
legate or nuncio reſiding here, on paying the ſums 16- 
Ws: Johnſ. 91. 

. By the 21 H. 8. c. 13. „ 
iy with cure of ſouls, being of the yearly 'walug. of 81. er 
above, accept and take any other with cure of ſouls, and be in- 
Nituted and inducted in poſſeſſion of the ſame z then and imme- 
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plurality. 


Auch after ſacb paſſion had thiredf, the firſt bengfice flu! be 
Jt ta — — And it Mall be lawful ta every 
patron, having the advowſon thereof, to preſent another, and 
the preſenter to have, the benefit of the ſame, in ſuch lilu man- 
ner and form as tho the incumbent had died or refignedy any 
licence, union, or ther diſpenſation to the contrary notwith- 
landing : and every. ſuch licence, union, or diſpenſation to be 
obtained contrary: to this preſent att, of what name or quality 
ſeever they be, ſhall be utterly uoid and of none rab. And if 
any perſon or perſons, contrary to this preſent adi, ſhall pracure 
and obtain at the court of Rome or elſewhere any licence union, 
toleration, or diſpenſation, to ruceius and tale any mare bene» 
fices with cure than is above limited ; every ſuch par ſon or per- 
fons, ſo ſuing for himſelf, or receiving and taking 
by force of ſuch licence union toleration or diſpenſation, that is 
10 ſay, the ſame per for or per ſons only, and none other, ſhall for 
every ſuch default incur the penalty of 201. and alſo daſa the 
whole profits of every fuch benefice or benefices as he receivath or 
taketh by force of any ſuch licence, union, toleration, or 
penſation; half ta the king, and half 10 him that will ſus for 
the in any of the king's caurti. ſ. 9, 10, 114. 
If any perſon} Altho' biſhops are not within this act, 
otherwiſe than as commendataries, that is, having two 
benefces with cure, either by retainer, or de novo yet 
it is a general law, which ought to be taken notice of 
without pleading, by the ſame reaſon that the ſtatute of 
the 13 Elia. c. 10. concerning leaſes of the clergy, bath 
often been adj a general law, tho“ biſhops: are not 
included in it. Gi. 9%. I | St 
Having ene benefice] So as that he hath been inſtituted, 
altho” he hath not been inducted into the ſame; for if he 
taketh a ſecond benefice after ſuch inſtitution, the farſt is 
void, as much as it had been taken after induction alſo, 
Gib/. 906. f ; wo 
the yearly value of 8 l. or above] According to the va» 
luation jn the king's books; for ſo it was unanimouſly 
reſolved by the court of common pleas in the 23 C. 2. and 
before that in the 8 C. 1. by the ſame court, in the cafe 
of Drake and Hill: which therefore is at this day taken for 
law, notwithſtanding the two more ancient opinions to the 
contrary, one in Dyer, 7 Eliz. and the other in the caſe of 
Bond and Trickett in the 43 Elia. Gibſ, g0b, Watſ.'c: A. 
Of J. or above] If ſuch firſt benefice is under the yearly 
value of $1. in the king's books, the ſame is not within 
this ſtatute, but reſts, upon the law of the church, as it 
was before the ſtatute. G1b/. 906, Lalegs war 
2 Accept 
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© "Aetept and tabs any other] It is not material in this caſe, 
of what value the ſecond church is, or whether rated in 
the king's books. at all; for the voidance will take place 
equally when the ſecond is under, as when it is above 81, 
a'year, Gibſ. 9056. | LS OBE 
Anu be inflituted and inductet in poſſeſſion of the ſame] Ale 
tho? the expteſſion is copulative, and ſhould therefore im- 
Pls that the voidance which follows chereupon doth not 
take place till after induction; yet it hath been often 
adjudged, that if one is inſtituted, and then obtains diſ- 
.penſation, and after that is inducted, the diſpenſation 
comes too late; not only berauſe by inſtitution the chureh 
is full of the incumbent, and one cannot have a diſpenſa- 
tion to tale and receiue (as the words of the act are) what 
de had before; but alſo becauſe by inſtitution. he hinders 
others from being preſented :* and fo by obtaining inſtitu- 
tion to many churches, with ſequeſtration of the profits of 
them, the intent of this ſtature: might be many fruſtrated, 
Gif. 06. — | 4.4 CO * | (bu £ d „ | 

Aud it ſpall be lawful to every patron, having the advowſon 
thereof, to preſent another] If the firſt benefice was of leſs 
value than 8 J. a year yet by bis acceptance of a ſecond 
wich cure, it is at this day in jure void by the received 
canon law: and there needs not any ſentence declaratory 
in the ſpiritual court, to make way for the patron's pre- 


ſentation; ſor he may immediately thereupon (without 


either deprivation or reſignation) preſent a new incum- 
dent to the ſaid church, and require his admiſſion; and if 
the biſhop doth refuſe the patron's cletk, a quare impedit 
lies for the patron. "But ſome opinions ate, that the 
church js not void but by deprivation ; and that the taking 
of a ſecond. benefice with cure in ſuch caſe, until deptiva- 
tion, is no ceſſion: But this is to be underſtood, that it 
is no ceſſion to the diſadvantage of the patron ; ſo as to 
make a lapſe incur from the time of ſuch ceſſion, no no- 
tice having been given to the patron thereof. For until 
after ſuch clerk ſhall have been actually deprived of his 
firſt benefice, and notice thereof given to the patron z he; 
tho* he may, yet need not to preſent: but then after ſuch 
deprivation, the church is void in facto and in jure, fo that 
be muſt at his peril preſent, YYatſ; c. 2. | | 
And if an incumbent of a church with cute under 8]. a 


doth take a ſecond benefice with cute, in which he 


alſo inſtituted and induQed (no "diſpenſation being ob- 
tained for the holding of. them both), by which the 45 is 
void againſt the patron, ſo that he may preſent (as before 


— 


6 
* 
; 
b 
b 
t 
b 
a 
Ct 
b 
t; 
a 
b 
ſe 
la 
ſe 
0 
th 


Plurality. 2 
js ſhewed), but before the patron doth preſent upon ſuch 
avoidance, the archbiſhop, by force of this ſtatute, doth 
rant to the clerk a licence periade valere, to hold the fitſt 
ich the ſecond benefice ; this is not a good licence, 
(altho' confirmed according to the ſtatute) to take away 


the patron's preſentment, tho' bis church was only void 


force of a canon, and not by ſtatute : for by the canon 
the firſt benefice was ſo void, that the patron might have 
reſented before any deprivation ; and after the; patron 
ath once a title to preſent, this title cannot be taken 
away from him by a ſubſequent; licence, unleſs ſuch a li- 
cence could make a void church full, Watſ. c. 2. 

But if any perſon having one benefice with cure of ſouls, 
being of the yearly value of 81. or above, do accept and 
take another benefice with cure of ſouls, and be inſtituted 
and inducted in poſſeſſion of the ſame (although the laſt 
benefice be but of 31. value); immediately after ſuch poſ- 
ſeſſion had AN. the firſt bene ſice is not only void in 
law but in facto alſo: ſo that the patton thereof muſt pre- 
ſent to a living of ſuch value, ſo void, within fix months 
(without expecting notice from the ordinary) to avoid 
the lapſe ; it being then not only void by canon law, but 
alſo by ct of parliament, in which all men are parties. 
But he need not (unleſs notice be duly given) preſent till 
ſuch time as his clerk is inducted into another benefice. 
For tho' by his inſtitution he hath the cure of ſouls, and 
the church is full to ſeveral purpoſes; yet the words of 
the ſtatute are, and be inſtituted and inducted in poſ- 
<« ſeſſion of the ſame;” ſo that until he be inducted, 
there is no ceſſion by this ſtatute, but only by the canon 
law ; by which law, in ſuch caſe alſo he may be deprived. 
"Pp c. 2, (a) ' 

ut the patron, if he pleaſeth, may preſent ſo ſoon as 
his clerk is inſtituted into another benefice incompatible, 
altho' he bath no notice from the ordinary of any ceſſion 
or deprivation made of the firſt benefice, by reaſon of his 
acceptance of another by inſtitution ; and tho? he was only 
inſtituted into the firſt benefice, and not inducted: or 
elſe, if he pleaſetn, he may ſue ſuch perſon in the court 
chriſtian, to have him deprived by ſentence, ,in this, as. 
well as in any other caſe where the living is void by the 
canon law only, Watf. c. 2. | | 
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(a) See Depzivation, in net. 
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But 


97 


Plurality. 

But this rule, that the accepting of a ſecond benefice 
that is "incompatible, doth make a ceflion or abſolute 
avoidance of the former, hath its exceptions : As, r. If 
a perſon having a berefice incompatible, be admitted, 
inſtituted, and inducted into a ſecond benefice incompa- 
ible alſo, but doth not ſubſcribe the articles according to 
the ſtatute ; his firſt benefice is not void, becauſe by rea- 
fon of that neglect, he was never incumbent of the ſe- 
cond. The like law (cemeth to be, if a man hath ob- 
tained a ſecond benefice incompatible with his former, 
by a fimoniacal contract; for in ſuch cafe alfo, his pre- 
ſentation or collation, inſtitution and induction, are ut- 
terly void and of none effect in law: However, the 
eanon law, unleſs a pardon intervene, will reach him in 
this caſe of fimony ; for by that he may be deprived; 
2. If he that hath a benefice incompatible, beſore he 
takes another, being duly qualified, doth obtain a ſuffi- 
cient diſpenſation, to hold at one and the ſame time more 
than one of ſuch benefices as are incompatible : for by 
diſpenſation, a man at this day with us (tho' he be nat 
qualified by degree in the univerſity, retainer, or birth) 
may hold as many benefices-without cure, of what value 
ſdever, as he can get; all of them, or all but the laſt, be- 
ing under the value of 8 J. a year. Watf. c. 3. 

: Any licence, union, or other diſpenſation 10 the contrary not- 
with/tanding} Fhe union here ſpoken of, is meant of a 
temporary union for the life of the incumbent ; inſtances 
of which are common both before and ſince the reforma- 
tion. G16. 907. 

And toery ſuch licence, union, or diſpenſation, contrary to 
this at; ſhall be utterly void and of none effe] One being 
poſſeſſed of two benefices by diſpenſation according to 
this ſtatute, did afterwards by a trialty (or a diſpenſa- 
tion to hold three) obtain a-third benefice, and enjoyed all 
the three; and Dyer ſays, that divers juſtices and ferjeants 
were of opinion, that the firſt of the three was void, and 
the profits of the third forfeited by this clauſe, and that 
only the ſecond remained to him. G1, o. Dyer 327. 

Aiſo in the caſe of the king againſt the biſhop of Chi- 
aher, where one had two benefices with cure, by diſ- 
penſation, and then took a third with cure (and, as it 
ſdemeth, without. diſpenſation); it is faid to have been 

_ adjudged, that both the two firſt ſhould be void. Gb. 
907. N. 149- 
And the words of Hobart are; I hold, if a man take 
2 trialty, which, is got allowed him, he, cannot by _ 
8 a 


wi mc. ns :.  - DT. 
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l wake two beriefices, becauſe his dlvenſation is void, 


Hib. 158. 


The rule of the canon law is, that if a perſon having 


"two benefices incompatible, ſhall by diſpenſation accept. a 
third, and be in quiet poſſeſſion thereof, the two firſt ſhall 
be ipſo facto void. Gibſ 907. * 

Upon .alt which conſiderations, if a third benefice is to 
be taken by one who already holds two by diſpenſation, 
the beſt way is to determine which of the two he. will 
hold with the third, and to make the other void by teſig- 
nation, before he accepts the third. Gibſ go7, | 

Shall procure and obtain at the court of Rome] In the ca- 

talogue of faculties which were grantable at Rome in the 
times of popery (beſides the common diſpenſations to hold 

two, three, or four ben« fices incompatible). are theſe three 
that follow: 1. A diſpenſation to whatſoever and how 

many ſotver benefices idcompatible to the value of 500 l. 

a year, 2. To the value of 10061, a year: 3. Without 

any reſtriction. The price of each bes gradually, ac- 

cofding to the degree of favour and profit. Gibſ. 90% 
And how much the practice, as well as law, of hold- 

ing pluralities was altered, by this ſtatute, from what it 


will appear (amongſt many other ſuch like which might 
de mentioned) from the fachous inſtance of Bogo de Clare, 
rector of St. Peter's in the Eaſt in Oxford z who, in the 
"eighth year of king Edward the firſt, was preſented by 
_ the ad of Glouceſter to the church of Wyfton in the 
county of Northampton, and obtained a diipenſation to 
hold the ſame, together with one church in Ireland, and 
foutteen other churches in England in nine different dio- 
ceſes; all which benehces were valued at that time at 
208 J. 68. 8£d. Ken, Par. Ant. 292. Gibſ. 903. M 
11 a Antig. Univ. Oxon. 116, | 
© [Finally by the 36 C. 3. c. 83. / 3. which recites the ex- 
pediency, that churches, curacics, and chapels, augmented 
by the governors of Queen Anne's bounty, and declared to 
be pbypetiial cures and benefices by 1 G. 1. fl. 2. c. 10. 
ſhould be ſubject to the ſame rules as benefices, with re- 
pe to the avoidance of other benefices; it is enacted, 
that fuch augmented churches, curacies, and chapels ſhall be 
confidered in law ds ben ſices preſentative, ſo that the licence 
thertts ſhall operate in the ſame manner as inſtitution to ſuch 
Þinefices, and ſball render voidable ether livings in like manner 
#s inſtitution to the ſaid benefices 3 and it ſhall be lawful for 
the biſhop, er of diary, _ whoſe juriſdiftien ſuch aug- 
| . 


mented 


"was whilſt the right of diſpenſation reſted. in the pope; 
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mented church, curacy, or chapel ſhall lic, to appoint under hit 
— ana ſeal any flipend or ite for the officiating curate, 
to be nommated or employed by the perpetual curate or incum- 
bent thereof, not exceeding 7 ; pounds per annum; for which 
payment, the ſaid curate ſhall have the ſame ; and like remedies 
es are by that act given to the curates of refiirs and vicars, 
whoſe /lipend is augmented by the 12 Ann. ſt. 2. c. 12. i. 6. 
That the biſhop, or ordinary, on complaint to him made, 
ſhall ſummarily hear and determine the ſame; and in caſe 
of negleQ or refuſal to pay ſuch ſtipend or allowance, may 
ſequeſter the profirs of ſuch benefice for or until payment 
thereof. Vid: Curates, 8. But the act ſecures to all in- 
cumbents, the benetices they had accgpted in conjunction 
with augmented cure previous to the paſſing of it. /. 4.] 
Diſpenſation 3. By the aforeſaid flatute of the 21 H. 8. c. 13. it is 
of plurality by enacted, that all ſpiritual min being of the king's council, 
may purchaſe licence or diſpenſation, to take, rative, and heep 
three parſonages or * with cure of ſouls: and all other 
being the king's chaplains, and not ſworn of his. council; the 
chaplains of the queen, prince, or princeſs, or any of the king's 
children, brethren, fiflers, uncles, or aunts, may ſemblably pur- 
chaſe licence or diſpenſation, and receive and keep two par ſ1n= 
ages and benefices with cure of ſouls: Every archbiſhop and 
duke may have "= chaplains; every marguiſs and earl, fue; 
vi ſcount, and other biſhop, four; chancellor of England for the 
time being, baron and knight of the garter, three; every 
dutebeſi, marchioneſs, count. ſs, and baroneſi, being wideun, 
two; treoſurer, controller of the king's houſe, the king's ſecre- 
tary, and dean of his chapel, the king's amner, and maſler of 
the rollt, two; chief juſlice of the king's bench, one ; warden 
of the five ports, one; u hercef every one may purchoſe licence 
or diſpenſation, and receive have and keep two parſonages or 
bentfices with cure of 9 And the brethren and ſons of all 
temporal lords, which are born in wedlock, may every of them 
purchaſe licence or diſpenſaticn to receive have and keep as many 
pas ſmages or benefices with cure, as the chaplains of a duke ar 
' archbiſhop. And the brethren and ſons born in wedlock of 
3 every knight, may every of them purchoſe licence or diſpen ſa- 
; tion, and receius take and keep two parſonages or | benefices 
with cure of ſouls, ſ. 13. 21. 1 
Par ſonages or benefices] Diſpenſations were granted here- 
tofore, for ſuch a number of benefices, without ſpecify- 
ing the particulars; and ſometimes with an additional 
power to exchange, and take others; only keeping with- F 
in the number in point of poſſeſſion at one and the ſame q 
time, But the later and ſafer way hath been, to grant b 
* | diſpenſation 
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diſpenſation only for preventing the voidance of a bene- 
" fice in poſſeſſion, by the taking of a ſecond, however 
theſe words may be capable of a larger interpretation, 
Gibſ. 907. 

Every duke, marguiſi, earl, &:c.) And altho” ſuch duke, 
marquils, ear], or the like, be minors, and under age; 
yet they may retain chaplains within this act: as was ad- 


judged in the caſe of the queen and the biſhop of Saliſbury; 
even tho” the lord admiral, in whoſe cuſtody the minor 


Gibſ BB. 
ut if the ſon and heir apparent of a baron, or ſuch 


like, retaineth a chaplain, and bis father dieth, and the 
chaplain purchaſeth diſpenſation ; ſuch retainer will not 


avail, . becauſe it was not available at the beginning. 
Co. 


is attainted, before any effect of the retainer ; it is gone, 
and ſhall have no effect ' afterwards : but if it taketn ef- 
fe before, it continues good, notwithitanding death, or 
attainder, or removal, Grbſ. go8. 

Brethren and ſons born in wedlock of every knight] But 


not brethren or ſons of baronets; which dignity bath | 
been created ſince the making of this act. Gib/, 98. 


That is, if ſuch baronets are not alſo knights, 

S. 22. Provided, that the ſaid chaplains ſo purchaſing, tak- 
ing, receiving, and keeping benefices with cure of ſouls, as it 
aforeſaid, ſhall be bound to have and exhibit, where need ſhall 
be, letters under the fign and ſeal of the king or other their 


lord and maſter, te/lifying whoſe chaplains they be ; and elſe 


not to enjoy any ſuch plur 1lity of benefices by being fuch chap- 
lain: any thing in this act notwithſtanding. 


Letters under the Jign and ſeal} Which may be in this 
form : Know all men by theſe preſents, tnat I the'right * 
baron of ———— have ad- 


« honourable A. lord 
« mitted, conſtituted, and appointed the reverend B. C. 


« clerk, my domeſtick chaplain ; to have, hold, and en- 
« joy all and fingular the benefits, privileges, liberties, - 


« and advantages, due and of right granted to the chap- 
* lains of noblemen by the laws and ſtatutes of this realm. 
« Given under« my hand and ſea}, the ——— day of 
4 in the year,” &c, 

And the ſame being under hand and ſeal, it ſeemeth 
that if there ſhall be lawful cauſe to diſcharge him, ſuch 
diſcharge muſt be alſo under hand and ſeal: Which, may 
be to this effect: Whereas I the right honourable A. 

H 3 « lord 


was, might retain chaplains in his own right. 4 C. 119. 


90. 
And if the perſon who retained dies, or is removed, ot 
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« and ſeg], bearing date the ——— day of —— did ad- 
x 4% mit, conſtitute, and appoint B. C. clerk, my domeſ- } 


eres neee 


tion therein, G13. go8, gog, : 
8. 7h Provide ry archbiſhop, becauſe he m 0 
occupy eight chaplains at — — of. biſhaps ; and every bi- 4 
Hp, becauſe he muſi occupy fix chaplains at giving of orders. bs 
and cenſecr ation of churches, may every of them have {100 chap» le 
iu over and above the number above limited unte them z 7 

whereaf every ane may purchaſe licence gr diſpenſation, and take. 
receive and keep as mapy par forages and benefices with dure of ſ; 
fouls, as js befor ofſigned to ſuch chaplatns, - rH — 
Dr. Ayliffe ſays, that not wichſtanding this clauſe, biſhops N 
can only qualify this pumber for the purpoſes hers men- y 
r 22 : of 2 
G 


(a), Hen, 8. in the 3zyth year of his reign, iſſued a mandate | 
to the univerlty of Cambridge to probibit the taking of de- 2 
grees in the canon or pontifical, law. See Mr, Chriſtian's 4 
700% to 1 Bla. Com. 39 ee 


1 


tioned, 


-- 


- 
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tioned, of ordination and conſecration ; but that they eaq- | 
qualify no more than four, for a licence ot diſpenſation :=— 
But this ſeemeth contrary to the words of the clauſe ad 
above recited, Ayl, Par. [418.] FS 

S. 25. Provided alſo, that 'no per ſon to whom any number 
of chaplains or any chaplain, by any of the proviſion for aid 
is limited, ſhall in any ui, by colour of any of the ſum pro- 
viſions, advance any ſpiritual per ſon or per ſons, above the m- 
ber of them appainted, to rtceive or keep any more benefices with 
cure of foult, than is above limited by this att, any thing ſpe» 

cified in the ſaid proviſions notwith/tanding ; and if they do, 
then every ſuch ſpiritual per ſon or per ſons, ſi advanced above the 
ſaid number, to incur the penalty contained in this aft. OS 

Above the number] Altho” a chaplain retained above the 
number, be promoted before thoſe ho were duly retained 
according to the ſtatute ; ſuch retainer (above the nums- 
ber) ſhall neither avail him, nor diveſt thoſe who were duly 
retained of the right of purchaſing diſpenſation ; nor ſhall 
be ever have benefit by his retainer (even tho” the reſt are 
dead) unleſs it be renewed upon the death of one of thoſe. 
who made up the ſtatutable number: inaſmuch as the te- 
tainer was null ab initio; and a chaplain onee legally qua- 
lified, cannot be diſcharged at pleaſure, to make way for 
others, Gitf. 90g. 

So if a baron (who can have but three chaplains) doth 
qualify three accordingly, and they being advanced to 
pluralities, he upon diſpleaſure or for other cauſe dork - 
diſmiſs them from their attendance, yet they are his chap» 
lains at large, and may hold their pluralities for theic 
lives; and tho' he may entertain as many other as he will, 
yet he cannot qualify any of them to hold a plurality, 
whilſt the frſt three are living. And fo of others. But 
as any of the three firſt die; be may qualify others, if 
ſo be he retain them anew after the death of the firlts 

_ mſi dt got 1 a ; 

If a baron, who may retain three Chaplains as aſore- 
ſaid, be made warden of the cinque ports (who may have 
a chaplain in reſpect of his office), yet ſhall he have but 
three; arid if a baron hath three, and be made an earth, 
yet he ſhall have but five in all; and ſo of the ref: be- 
cauſe the ſtatute is to be taken ſtrid ly againſt pluralities. 

S. 29. | Providad; that it hal, be lawful is every foivitwad. — 

bar ſn, being abapiain 0 the bing, to whom it fhalll pleaſe the 
Ai to give any benefices'or 8 ſpirimual, 8 

9 + , ' er — 


eiſpenſations by 
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ber ſecver it be, to accept and take the ſame, without incurring 


the penalty and forfeiture of this latute. 
Being chaplain to the king} It hath been reſolved in the 
eourt of king's bench, that a chplain extraordinary is not 


a chaplain within this ſtature, but only the chaplains in 


ordinary; that is, not one who has only an entry of his 
name made in the book of chaplains, but one who has alſo 
a waiting time. Gil. 90g. 1 Salk, 162. | 


To accept and take th? ſame) Without previous diſpenſa- 
tion z which the king him elf, as ſupreme ordinary, bath 


power to grant, and his preſentation of his own chaplain 
imports the granting of it, Bur if the king's chaplain 
be preſented to a ſecond benefice by a ſubject, a diſpenſa- 
tion is neceſſary, and muſt be obtained before his inſtitu - 
tion to the ſecond living, Gif. og. 1 Salk. 161. 

S. 31. Provided «ifs, that no deanry, archdeaconry, chan- 
cellor ſhip, triaſurer ſbip, chanterſhip, or prebend in any cathe- 


dral or collegiate church, nor par ſonage that hath à vicar en- 


dowed,. nor any benefice perpetually appropriate, be talen or 


comprehended under the name of benefice having cure of ſouls, in 


any article «fore ſpecified. 


S. 33. » Provided alſo, that every duteh ſi. marquiſe, caun- 


1%, baroneſs, widows, which hav: taken, or that vereaſter 


all take any buſbands under the degree of a baron. may take 


uch number of chapluins, as is above limited to them being wi- 


dows, and that every ſuch chaplain may pur chaſe licence to have 


and take ſuch number of benefices with cure of ſiu s, in manner 


and form «s they might have done, if their ſaid ladies and miſ- 
traſſes had kept themſeives widows. A 

Being toideus] And tho' they marry, the retainer be- 
fore martiage. ſtands good, and ſhall have its effect after 
marriage. If they marry under the degree of a baron, 


they are ſpecially provided for in this clauſe, and if they 


marry a baron, or above that degree, my lod Coke bas 
Jaid down the law in the following words: If a woman 


baroneſs retaineth two chaplains according to the ſtatute, \ 


and afterwards taketh one of the nobility to huſband ; the 


. Tetainer of theſe two chaplains remaineth, and they with. 
out new retainer may take two benefices; for their re- 
tainer was not ended by the marriage, - 4 Co. 119. 


ot 90g. | 4 * ' | 

4 Can. 41. No licence or: diſpenſation for the keeping ef 
more benefices with cure than one, ſhall be granted to any, but. 
ſuch only as ſhall be thought very well werthy for bis learning, 
and very well able and fufficient to diſcharge bis duty : that is, 


who ſhall haus taken the degree of a maſter of art; at the l 
| | $1 in 
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in one of the univerſities of this realm, and be a publick and 
ſufficient preacher licenſo1. Provided alway:, that he be by a 
good and ſufficient caution bound to make his perſonal reſidence 
in each of his ſaid benefices Par ſome reaſonable time in every 

r ; and that the ſaid beneficet be not more than thirty miles 
diflant aſunder; and laftly, that he have under bim, in the be- 
nefice where be doth not refide, a preacher laufully allowed, 
that is able ſufficiently to tea h and inftru#t the people. 

Very wel: worthy for his learning] So is the tenor of the 
Lateran council under Innocent the Third againſt plura- 
lities ; where it is allowed, in this particular caſe and in 
no other, that the ſee apoſtolic may diſpenſe with perſons 
of ſublim- abilities and learning, that they may be ho- 
noured with more benefices than one. Gib/. 910. 

A publuck' and ſufficient preacher licenſed) With regard 


to his being thus qualified (which in thoſe days was not a 


common qualification), there is uſually a proviſo in the 
body of the diſpenſation, that in either of the churches 


he preach thirteen ſermons every year, according to the 


orders of the church of England publiſhed in that behalf, 
and therein handle the word of God religioufly and reve- 
rently. Gib/. q o. 

Bound to make his per ſonal reſidence for ſome reaſonable time] 
In every diſpenſation to hold two benefices, there is a 
proviſo, that in that benefice from which be ſhall be the 
more abſent, he ſhall exerciſe hoſpitality for at leaſt two 


months every year: and that proviſo being evidently. 
founded on this canon; every pluralift, who doth not ob- 


ſerve it, is puniſhable by eccleſiaſtical cenſures. Gbſ. 911. 


Nat more than thirty miles diftant]\ Heretofore, it was 


uſual to obtain licences from the king, to take two be- 
nefices beyond the diſtance of thirty miles, by way of diſ- 
penſation with this canon; and. in ſuch caſes we find 


this clauſe in the faculties 2 dy the archbiſhop, 
ance beyond thirty miles 


„ The king's licence for di 
6 23 firſt granted to you, or the like ; by 
reaſon of which licence and clauſe, they bave been uſu- 


ally called royal di/penſations, But none of theſe (as it 


ſeemeth) have been granted ſince the Revolution; it have 
ing been then ſet forth in the declaration of rights, 
1. jefſ. 2. c. 2. that the power of ſuſpending laws or 
the execution of laws, by regal authority, without con- 


ſent of parliament, is illegal ; and with reſpe& to acts 
of parliament in particular, it is enacted by that ſtatute, 


that no diſpenſation by non-obſtante of any ſtatute ſhall 


be allowed, unleſs the ſame ſhall be ſpecially provided for 


in ſuch ſtatutxg, CI. 911. * 
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| Thirty miles] H. 15 G. 3, X. & Clive. In the common 


pleas: Io a guare impedit, on the preſentation to the rec- 


tory of Adderley St. Peter in the county of Salip, being a 
benefice of above 8], value in the king's books; the de- 


claration ſtates, that Clive, being incumbent of Adderley, 
bad accepted the vicarage of Clun, at more than 30 miles 


diftance from Adderley, whereby the latter became void. 
Chye pleads a diſpenſation under the great ſeal, and denies 
that the livings are more than 30 miles diſtant. And 
upon that, iſſue is joined. Oa the trial, it was proved, 
by an actual admeaſurement, along the turnpike road, that 
the diſtance from church to church was 48 miles, from 
pariſh to pariſh 43 miles; that the direct horizontal diſ- 
tance from church to church was 42 miles, from pariſh to 
pariſh 38 miles; Rut that by computation in the country. 
the two livings were but 29 miles diſtant, and this was the 
uſual method of computing diſtances upon ſuch diſpenſa- 
tions. Of which opinion was the judge who tried the 
cauſe and a ſpecial jury, who found a verdict for the de- 
fendant, It was moved for a new. trial, alleging that 
the meaſured diſtance was the only one the law could take 
notice of: And the ſtatute of 35 Elz, c. 6. was cited, 
wherein a mile is declared to contain 8 furlongs, each fur, 
Jong 40 poles, and each pole 16 feet and an half, On 
ſhewing Cauſe againſt a new trial, it was argued, that the 
diſtance of the pariſhes is a matter merely regulated 
the canons of the church, which may be directory in ſuc 


_ "caſes to the archbiſhop, but is not taken notice of in the 


ſtatute of diſpenſations, nor ever called in queſtion in the 
king's temporal courts : Therefore the iſſue is immaterial. 


- But if material, the eccleſiaſtical Jaws muſt be the rule in 


this caſe, and there the uniform practice has been to go by 
computed miles. And the court were clearly of opinion, 
that by the temporal law, the diſtance of the churches is 
immaterial ; and they diſcharged the rule for 2 pew trial. 
Black. Rep. 968. Tar | 
N. B. In 1 parts of England, as alſa in Scotland, 


the computed miles moſt commonly run in the proportion 


of about two computed to three meaſured miles, What 
has been the original of the difterence, ſeems difficult ta 
aſcertain, | Lo o xs of! 

[It has been remarked, that in many parts of the coun- 
try the computed miles are Tong on ſhort, in proportion ta 
the difficulty or eaſe of travelling the road.! IS 

That he have under him, in(he benefue where be doth nat 


ride, a preacher law/ully allrwed] In purſuance; of this 


canon (and not of any thing in the flatute), a clauſe — 
n | 


plurality, 9: 


the like purpoſe js inſerted in the faculty or diſpenſation. 
Gibſ, 911. | 

432 it is further provided by Canan 47, that whoſoever 
bath two benefices, ſhall maintain à preacher licenſed, in 
the benefice where he doth” not refide ; except he preach 
himſelf at both of them uſually. 

5. The method which a preſentee muſt purſue, in order Manner of obs 
to obtain a diſpeaſation, is as follqweth : taining a Gif 
He muſt gbtain of the biſhop in whoſe dioceſe the ** 
livings are, two certificates of the values in the king's 
books, and the reputed values and diſtance of ſuch liv- 
ings z one certificate for the archbiſhop, and the other 
for the lord chancellor, - And if the livings lie in two 
dioceſes ; then two certificates, as aforeſaid, are to be 
obtained from each biſhop, each certifying the value in the 
king's books, and the reputed value of the living in his 
own dioceſe ; and both of them the reputed diſtance of the 
two livings. ut 08) 

Which certificates may be in this form : | 

„To the moſt reverend father in Gad, Thomas, by 
divine providence lord archbiſhop of Canterbury, primate - 
ob all England, and metropolitan ; 3 

« Whereas A. B. clerk, maſter of arts, vicar of C. in 
the county of D. and in my dioceſe of E. is preſented to 
the reQory of F. in the county and dioceſe aforeſaid z + 
Theſe are therefore to certify your grace, that the faid vi- 
carage of C. is valued in the king's books at. is of 
the reputed yearly value o That the ſaid reQory 
of F. is valued in the king's books at is of the 
reputed yearly value of — And that they are diſtant 
from each other about miles, Witneſs my hand 
the —— day of —.“ | 

"The like to the lord high chancellor of Great Britain. 

He muſt alſo exhibit to the archbiſhop, bis preſentation - 
$0 the ſecond living, | ' 

And alſo bring with him two papers of teſtimonials 
from the neighbouring clergy, concerning his behaviour 
apd converſation ; one for the archbiſhop, and the other „et 
for the lord chancellor. ' | — 

The form of which teſtimonials may be thus: | 

To the waſt reverend father. in Gad, Thomas, by 
divine providence, lord archbiſhop of Canterbury, pri- 
mate of all England, and metropolitan : ; 

* We whoſe names and ſeals are hereunto ſubſcribed and 
ſet, do humbly certify your grace, that we have perſonally 
kaown the life and behaviour of 4. B.'cleik, maſter of 
#115, Vicar of C. in the county of D. and dioceſe of E. — . 

; a 


Pluraltty. 
the ſpace of three years now laſt paſt ; that he hath, during 


the ſaid time, been of good and honeſt life and converſa- 
tion, a faithful and loyal ſubject to his majeſty king George 


the third, and hath not (ſo far as we know) held, written, 


or taught any thing, but what the church of England ap- 


proves of and maintains. In witneſs whereof, we have 
hereunto ſet our hands and ſeals, this day of —— in 
| the year of our Lord —., | 


A. B. rector of A; 
C. D. vicar of B. 
E. F. vicar of . 


And he muſt in like manner exhibit to the archbiſhop 
his letters of orders of deacon and prieſt, 

And he muſt alſo exhibit to the archbiſhop, a certificate 
of his having taken the degree of maſter of arts at the leaſt, 
in one of the univerſities of this realm, under the hand of 
the regiſter of ſuch univerſity, 

And in caſe he be not doctor or bachelor of divinity, 
nor doctor of law, nor bachelor of canon law; he is 
to procure a qualification (according to the form above 
expreſſed) as chaplain to ſome nobleman, or to ſome 
other perſon impowered by law to grant qualifications for 
pluralities (which is alſo to be duly regiſtered in the fa- 


culty office) in order to be tendered to the archbiſhop, ac» 


cording to the ſtatute, And if he hath taken any of the 
aforeſaid degrees, which the ftatute allows as qualifica- 
tions; he is to procure a certificate thereof in the manner 
before mentioned, -and to exhibit the ſame to the arch- 
biſhop. Eton, 444+ ; j 

After which, his diſpenſation is made out at the faculty 
office ; where he gives ſecurity according to the direction 
of the canon, And afterwards he muſt repair to the lord 
chancellor, for confirmation under the broad ſeal. 


All which being done, he is then to apply bimſelf to the 


biſhop of the dioceſe where the living lies, for his admiſſion 
and inſtitution. Deg, p. 1. c. 4- | 


6. In purſuance of the ſtatute and canons afotegoing, 


the form of a diſpenſation is uſually as followerh : 
Thomas, by divine providence archbiſhop of Can- 
« terbury, primate of all England, and metropolitan, by 
% authority of parliament lawfully impowered for the 
« purpoſe herein written: To our beloved in Chriſt 
4% A. B. clerk, mafter of arts, of college in the uni- 
« verſity of —— and alſo chaplain to the right honourable 
C. lord —— health and grace, The greater progreſs 
„ men make in ſacred learning, the greater encourage» 
« ment 


r e 1 ods 3c. 
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ac ment they merit; and the more their neceſſities are in 
« daily life, the more neceſſary ſupports of life they re- 
« quire, Upon which conſiderations, and being moved 
« by your ſupplications in this behalf, We. do (by vir- 
« tue and in purſuance of the power veſted in us by the 
« ſtatutes of this realm) by theſe preſents graciouſly diſ- 
« penſe with you ; that, together with the rectory of the 
« pariſh church of in the county of and dio- 
« ceſe of which you no poſſeſs, the annual fruits 
« whereof, according to the valuation made in the books 
« of fiiſt fruits and tenths of eccleſiaſtical benefices re- 
« maining in the exchequer of our ſovereign lord the 
« king, do not exceed the ſum of —— you may freely 
« and lawfully accept, and hold as long as you ſhall 
« live, the reQtory of the pariſh church of — in the 
« county of and dioceſe of — not diftant from the 
« former above miles or thereabouts, the annual 
« fruits whereof according to the valuation aforeſaid, 
« do not exceed the ſum of Provided always that 
'« in each of the churches aforeſaid, as well in that, 
«© from which it ſhall happen that you ſhall be for the 
« greater part abſent, as in the other, on which you 

ſhall make perpetual and perſonal reſidence, you do 
« preach thirteen ſermons every year according to the 
« ordinances of the church of England promulged in 
that behalf; and do therein fincerely religiouſly and 
« reverently handle the holy word of God; and that in 
« the benefice, from which you ſhall happen to be moſt 
„ abſent, you do nevertheleſs exerciſe hoſpitality, two 
„ months yearly; and for that time, according to the 
© fruits and profits thereof, as much as in you lieth, you 
„ do ſupport and relieve the inhabitants of that pariſh, 
« eſpecially the poor and needy, Provided alſo, that 
« the cure of the ſouls of that church from which you 
&« ſhall be moſt abſent, be in the mean time in all re- 
* ſpects laudably ſerved by an able miniſter, capable to 
„explain and interpret the principles of the Chriſtian 
« religion, and to declare the word of God unto the 
« people, in caſe the revenues of the ſaid church can 
* conveniently maintain ſuch miniſter ; and that a com- 
« petent and ſufficient ſalary be well and truly allowed 
% and paid to the ſaid miniſter, to be limited and allotted 
« by the proper ordinary at his diſcretion, or by us or 
our ſucceſſors, in caſe the dioceſan biſhop ſhall not 
« take due care therein. Provided nevertheleſs, that 
« theſe preſents do not avail you any thing, unleſs duly 


confirmed by the king's letters patent. W 
, . = ve * 
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4 der the ſeal of our office of faculties, this —— diy 
« of, Ke. f , 7 


Tue lord chancellors confirmation : 
de George the third, &c. To all to whom theſe out 
* pfeſent letters ſhall come, greeting: We have ſeen 
te certain letters of diſpenſation to theſe preſents annexed; 
tr which, and every thing therein contained, according 
* eg a certain ack in that behalf made in the parliament 
de of Henry the Eighth heretcfore king of England, out 
* predeceflbe, we have ratihed, approved, and confirmed; 
&& and for us our heirs and ſucceſſors we do ratify, approve, 
© and confirm by theſe preſents: So that the reverend 
« A, B. clerk, maſter of arts, in the letters afoteſaĩd nam- 
te ed, may uſe have and enjoy, free y and quietly with 


c jmpurilty, and lawfully, all and ſingular the things in 


ec the ſame ſpecified, according to the force, form, and 
c effect of the ſame, without any impediment whatſo- 
« ever, although expreſs mention of the certainty of the 
* premiſes, or of any other gifts or grants by us hereto- 
tc fore made to the ſaid A. B. be not made in theſe pre- 
e ſents 3 or any other thing, cauſe, or matter whatſoever 
ein any wiſe notwithſtanding. In teſtimony whereof we 


e have cauſed theſe our letters to be made patent. Witneſs 


« our ſelf at Weſtminſter, the —— day of — in the 
% year of our reign.” E 
7. By the ſeveral ſtamp acts; for every ſkin or piece of 
vellum or parchment, or ſheet or piece of paper, on which 
any diſpenſation to hold two ecclefiaſtical dignities or be- 
nefices, or both a dignity and a benefice, (hall be ingroſſed 
or written, there ſhall be paid a quadruple forty ſhilling 
ſtamp duty [in all 10 l.]. . | 
8. By the 13 El. c. 20. That the livings appointed fot 
eccleſiaſtical miniſters may not by corrupt and indirect 
dealings be transferred to other uſes, it is enacted, that no 


| leaſe be made of any benefice or eccleſiaſtical promotion 


with cure, or any part thereof, and not being impropriated, 
ſhall endure any longer than while the leſſor ſhall be ordi- 
narily reſident, and ſerving the cure of ſuch benefice with- 
out abſence above fourſcore days in any one year; but 
every ſuch leaſe, immediately upon ſuch abſence, ſhall 
ceaſe and be void; and the incumbent ſo offending ſhall 
for the ſame loſe one year's profit of his ſaid benefice, to 
be diſtributed by the ordinary among the poor of the pariſh. 
And all chargings of ſuch benefices with cure with any pen- 


Hop, ot with an) profit out ef the ſame to be yielded of 
| 11 4 : 


5 A . taken, 


1. wo 1 008 | a N 
F Provided, that every parſon by the laws of this realm 
allowed to have two benefices, may. demiſe the one of 
them upon which he ſhall not be moſt ordinarily reſident 
to his curate only that ſhall there ſerve the cure for him: 
but ſuch leaſe ſhall endure no longer than during ſuch 
curate's reſidence without abſence above forty days in any 
one year. / 2- Momo in Sita. | 

9. By the 1 IW. c. 26. If the univerſities ſhall. preſent or popith Iiviogy 
nominate to any popiſh benefice with cure, prebend, or 
other. eccleſiaſtical living, any perſon who ſhall. then have 
any other benefice with. cure of ſouls ; ſuch pteſentation 
ſball be void. "= 


7 
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| Polygamy. | 
Y the 1 J. c. 11. If any perſon within his maje/ly's db 
minions of England and Wali, being married, ſhall 
marry any perſon, the former huſband or wiſe bring alive's 
every ſuch offence ball be felony, and the perſon ſo offending 
ſhall ſuffer death as in caſes of felony ; and ſhall be tried in the 
county where he or ſhe was apprehended, as if the offince bad 
bren committed in fuch county. | 
Provided, that this ſhall not extend to any perſon, whoſe hu. 
band or wife ſhall be cominually remaining beyond the ſeas for 
ſeven yrars together: | f 
Or whoſe huſband ar wife ſhall abſent him or ber ſelf the 
one from the other, for ſeven years together, in any part within 
his majefly's dominions, the one of them not knowing thr other 
ta be living within that time, | 
Provided alſo, that this ſhall not extend io any perſin that 
ſaull be at the time of ſuch marriage divorced by any ſentente 
in the ecclefiaſtical court : | 
Or, te any per ſon-where the former marriage hath been by 
ſentence in the eccleſiaſtical court declared to be void and of 


no = : | - 
Mer ie any perſon by reaſpn of any former marriage had or 
within age of conſort. 
Provided alſo, that no attainder for this offence made felny © 
by this act, h/ wort any corruption of blood, loſs of drwer, 
en diſinberiſon of heirs. 
If any perfon-within his majeſiys dominions of | Englantt | 
mud Hales] I the firſt! marriage” was beyond ſea; * 
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the latter in England, the party may be indicted here, 


becauſe the latter marriage makes the offence; but if 


the firſt marriage was in England, and the latter beyond 
ſex, it ſeemeth that the offender cannot be indicted here, 
becauſe the offence was not within the kingdom. — 
Key. 79, 80. ; | 

' Being married] This extendeth to a marriage de facto, 
or voidable by reaſon of conſanguinity, affinity, or ſuch 
like; for it is a marriage in judgment of law until it be 


"avoided ; and therefore though neither marriage be de jure, 


yet they are within this ſtatute. 3 l. 88. 

Shall marry any pes ſn, the for mer huſhand or wife being 
olive] If a man marrieth a wife, and then marrieth an- 
other the former wife being living, and then ſuch firſt wife 
dying he marrieth a third the ſecond wife being living; 
this marrying of the third is not felony, becauſe the mar- 
tiage with ſuch ſccond wife was merely void: but other- 
wiſe it would have been if he had married the third, the 
firſt and true wife being living. 1 H. H. 693. 

Every ſuch eſfence ſhall be felony] And ſuch ſecond mar- 
riage is merely void. 3 Ju. 88. 

And the perſon fo offending ſhall ſuffer death as in caſes of 
felony] Yet he ſhall have the benefit of clergy; the ſame 
| being not excluded by expreſs words. 3 1nfl. 89. | 

And ſhall be tried) The firſt and true wife is not to be 


| allowed as a witneſs againſt the huſband ; but it ſeemeth 


clear, that the ſecond wife may be admitted to prove the 
ſecond marriage, being not ſo much as his wife de fate, 
1 Hl. H. 693. | 
In the county where he or ſhe was apprehended] This is 
added only cumuiativ# ; for he may be indicted where the 
ſecond marriage was, though he be never apprehended; and 
ſo be proceeded againſt to outlawry. x H. H. 694. 
Shall not extend to any per ſon whoſe huſband or wife ſhall be 
continually remaining beyond the ſeas for ſeven years together ] 
-And in this caſe notice that he or ſhe is living, is not 
2 in reſpect of the commorancy beyond ſea, 
H. 88. 
J Beyond the ſeas] And this, although it be within the 
kin 8 3 as in New England or Ireland, 
1 11. . 69 . 5 
Or whoſe beer, or wife ſhall al ſen! bim or her felf the 
one from the other, for ſ:ven yea's together, in any pari within 
bit majefly's dominions, the one of them net knowing the other 
to be living within that time]. So that in this caſe notice is 


materia), m- maketh the offence, 3 1. 88. 
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Shall not extend to any perſon that Hall. be at the time 
of ſuch marriage divorced by any ſentence in the etclefiaflical 

wrt] And this is intended a divorce not a 4 vinculo matri- 
moni, for then without the aid of any proviſo either may 
freely marry ; but it muſt be intended of divorces @ menſa 
et thoro, 1 H. H. 694. | | | 

Nor to any perſon by reaſon of any former marriage had 
or made within the age of conſent) If the man be above 
fourteen and the wife under twelve, or if the wife be 
above twelve and the man under fourteen, yet may the 
huſband or wife ſo above the age of conſent diſagree to 


the eſpouſals, as well as the party that is under the age 


of conſent 3, for the advantage of diſagreement muſt be 
reciprocal. And fo it was reſolved by the judges and 
civilians, T. 42 El. in the king's bench, in a writ of er- 
ror between Babington and Marner. 80 as if either party 
be within age of confent, it is no former marriage withia 
this act. 4 nfl. 89. 5 

H. 4 G. Strut villes caſe, By Parker chief juſtice: 
Where a woman marries a ſecond huſband, the firſt huſ- 
band being alive, and the ſecond not privy ; as to what 
ſhe acquired during the cohabitation, ſhe ſhall be eſteemed 
as a ſervant to the ſecond huſband, who is intitled to the 
benefit of her labour. - he rs 

[This act having proved ineffectual to reſtrain ſuch of- 
fences, the 35 G. 3. c. 67. ſubjects perſons who marry, 
the former huſband or wife being alive, to the penalties 
inflied on thoſe who are convicted of grand or petit lar- 
ceny. They may now therefore be tranſported for the 
term of ſeven years, or, if males, confined to bard labour on 
board the hulks for five years; and if they return before the 
expiration of the term for which they are ſentenced, are 


to ſuffer death, and may be tried either in the county 
where they were convicted, or in that in which they are 


apprehended, ] | 
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paoperp. 
J. Papal incroachments in this realm. 
II. Popiſb juriſdifion aboliſhed. 
LI. Peter-pence aboliſhed. $505 
TV. Firſt fruits and tenths taken from the pope. 
V. The pope's preſentation. to benefices, 
Vox. III. 3 VI. Ap- 
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VII. Bringing bulls and other inſtruments from 
IX. 5 


AI. Foreign education of papiſts. 


popery. 


PL Appeals to Rome. 


Rome. 
VIII. 725 books and relicks. 
ts and popiſh prieſts. 
Saying or bearing maſs. 
XI. F requenting conventicles. 


ANT. Peopifh children of papiſts. 

XV. Proteſtant children of papiſts. 

AV. Papiſts not repairing to church. 

XI. Perverting others or being perverled to 


[4 
AV. 2 "Entering into foreign ſervice. 
III. Refuſon ing the oaths and ſubſcriptions, 
XIX. Armour and ammunition. 
AX. Herſes. 


XXI. Popiſb baptiſm. *. 
XXIT. Popiſh marriage. X 
AXXIIT. Popiſh burial. 77 
A. Heirs of popiſh recuſants. * 
 KXV. Popiſb wife recuſant convi. beg 
XVI. Popiſh ſervants or ſejourners. | the 
XXVII. Popiſh ſchoolmaſters. | tim 
XXVIIL. Papilis ſhall not ſucceed to Hrs of and 
this realm. ron 
AE . Papiſts ſhall not fit in either houſe of par- * 
namen.. th 
XXX. Papiſts [recuſants convib t] Mall not preſent the 
to benefices. Was 
XXXI.——/hall be as excommunicated. tor 
XXXIL—— Hall not repair to court. thox 
XN. all net come within ten miles of ee. 
London. a 
XXXIV.——ſoall not remove above five miles from — 
their habitation. popt 
XX V.——fhall be diſabled as to law, phyfick, and imm 
ofNees, . 4+ 
NL (ll not be executors, admini- ed, 
Arators, or guardians, the 1 
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XXXVI. (B) Papiſts to enjoy lands, muſt take and 

* ſubſcribe the oath preſcribed by 18 G. 3. c. 66. 

VII. Inrolling deeds and wills of papiſts. 

XXVII. Regiſtering eſtates of papiſts. 

XXXIX. Papiſts to pay double taxes. 

XL. Lands given to ſuperſtitious uſes. | 

XLI, Preſentment of papiſis to the courts ſpiritual 
and temporal, 

XLII. Information againſt papiſts not reſtrained to 
the proper county. | 


XLIII. Peers how to be tried in caſes of recuſancy. 


XLIY. Papiſts conforming. 

XLV. Saving of the ecclefraſtical juriſdiction. 

[XLVE. Summary of the 31 G. 3. c. 32] 

1. Papal incroachments in this realm. 
b. HERE doth not appear much of the pope't 

power in this realm before the ing >> But 
the pope having favoured and ſupported king William the 
Aſt in his — of this kingdom, took that opportunity 
of enlarging his incroachments, and in this king's reign 
began to ſend his legates hither ; and prevailed with Henty 
the ficſt to give up the donation of biſhopricks ; and in the 
time of king Stephen gained the prerogative of appeals z 
and in the time of Henry the ſecond exempted all clerks 
from the ſecular power, 1 Haw. 40, 50. 

2. And not long after this, by a general excommuni- 
ration of the king and people, for ſeveral years, becauſe 
they would not ſutfer an archbiſhop to be impoſed upon 
them; king John was reduced to ſuch ſtraits, that he 
was obliged to ſurrender his kingdoms to the pope, and 
to receive them again, to hold of him for the rent of a 
thouſand marks, 1 Haw. 50. 

3. And in the following reign; of Henry the third 
partly from the profits of our beſt church benefices, which 
were generally given to Italians and others reſiding at the 
court of Rome, and partly from the taxes impoſed by the 


pope, there. went yearly out of the kingdom 40,0001, art 


immenſe ſum in thoſe days. 1 Haw. 50. 

4+ The nation, being under this neceſſity, was obliged 
to provide for the prerogative of the prince and the liber- 
ties of the people, by many ſtrict laws; as will appear in 


the following ſections. 1 Haw, 50. 
I 2 _ (The 
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| [The rigour of theſe laws has been much ſoftened by 
the 31 G. 3. c. 32. in favour of ſuch papiſts as ſhall qua- 


lify themſeſves in the manner preſcribed by that act; but 
ſuch as ſha]l refuſe or neglect to take and ſubſcribe the 
oath and declaration therein mentioned, (for which vid. 
infra, XLVI. and Daths, 20. B.) fill remain liable 
to the penalties and inconveniences hereafter ſtated 3 ſome 
of which attach upon popiſb recuſants, and ſome upon 
Popifh recuſants conviet. ] IP . 
II. Popifh juriſdifion aboliſbed. 

I. Art. 37. The biſhop of Rome hath no juriſdiction in 
this realm of England, : 

2. Can, 1. All eccleſiaſtical perſons. ſhall faithfully 
keep and obſerve, and (as much as in them lieth) ſhall 
cauſe to be obſerved and kept of others, all and ſingular 
laws and ſtatutes made for reſtoring to the crown of this 
kingdom the ancient juriſdiction over the ſtate eccleſiaſti- 
cal, and aboliſhing all foreign power repugnant to, the 
ſame. And all eccleſiaſtical perſons having cure of fouls, 
and all other preachers and readers of divinity lectures, 
ſhall to the utmoſt of their wit knowledge and learning, 
purely and fincerely, without any colour of diſßmulation, 


teach manifeſt open and declare, four times a year at leaſt, 
in their ſermons and other collations and lectures, that all 


' uſurped and foreign power (foraſmuch as the ſame hath no 


eſtabliſhment nor ground by the law of God) is for moſt 
juſt cauſes taken away and aboliſhed; and that therefore 
no manner of obedience or ſubjeCtion is due unto any ſuch 
foreign power. | 5 

3. By the 26 H. 8. c. 1. The king fhall be taken as 
the only ſupreme head in earth of the church of England, 
and ſhall have and enjoy annexed to the imperial crown 
of this realm, all honours dignities preheminences juriſ- 
ditions privileges authorities immunities profits and 
commodities to the ſaid dignity of ſupreme head of the ſame 


church belonging; and ſhall have power, from time to 


time, to viſit repreſs redreſs reform order correct reſtrain 


and amend all ſuch errors herefies abuſes offences con- 


tempts and enormities, which by any ſpiritual authority 
may lawfully be reformed reprefled ordered redrefſed cor- 
rected reſtrained or amended ; any uſage, cuſtom, foreign 


| laws, foreign auzhority, preſcription, or any other thing to 


the contrary notwithſtanding, 


oy 
= 


4. And 


'h 
0 
0 
tl 
0 
el 
m 
p. 
ut 
Pe 
£2 

7 


G cc i, aa = 3} x 


P Saad ̃ ⁵ ͤ UU ˙ w- ⅛ẽů n — 


Popery. 


4. And by the 35 H. 8. c. 3. Whereas the king bath 


heretofore been and is juſtly lawfully and notoriouſly 
koon named publiſhed and declared, to be king of Eng- 
land France and Ireland, defender of the faith, and of the 
church of England and alſo of Ireland in earth ſupreme 
head, and hath juſtly and lawfully uſed the title and name 
thereof; it is enacted, that all his majeſty's ſubjects ſhall 
from henceforth accept and take the ſame his majeſty's 
fiyle as it is declared and ſet forth in manner and form 
following; viz. Henry the eighth, by the grace of God, king 
of England France and Ireland, defender of the faith, and of 
the church of England and alſo of Ireland in earth the ſupreme 
head : and the ſaid ſtyle ſhall be for ever united and an- 
nexed to the imperial crown of this realm, 

5. And by the 1 Eliz. c. 1, To the intent that all the 
uſurped and foreign power and authority, ſpiritual and 
temporal, may for ever be clearly extinguiſhed, and never 
to be uſed or obeyed within this realm; it is enacted, that 
no foreign prince perſon prelate ſtate or potentate, ſpi- 
ritual or temporal, ſhall at any time uſe enjoy or exer- 
ciſe any manner of power juriſdiction ſuperiority autho- 
rity preheminence or privilege, ſpiritual or eccleſiaſtical, 
within this realm ; but the fame-ſhall be clearly aboliſhed 
for ever; any ſtatute, ordinance, cuſtom, conſtitutions, 
or any other matter. or Cauſe 'whatſoever to the contrary 
notwithſtanding. / 16, | 

And ſuch juriſdictions privileges fuperiorities and pre- 


' heminences, ſpiritual and eccleſiaſtical, as by any ſpiritual 


or eeclefiaſtical power or authority hath been heretofore 
or may lawfully be exerciſed or uſed, for the viſitation of 
the eccleſiaſtical ſtate and perſons, and for reformation 


order and correction of the fame, and of all manner of 


errors hereſies ſchiſms abuſes offences contempts and enor- 
mities, ſhall for ever be united and annexed to the im- 
perial crown of this realm. / 17. | 

And for the utter extioguiſhment of all foreign and 
uſurped power and authority, it is enacted ; that if any 
perſon ſhall by writing, printing, teaching, preaching, 


Expreſs words, deed or act, adviſedly malicioufly and di- 
_ realy affirm hold ſtand with ſet forth maintain or defend 


the authority preheminence power or juriſdiction, ſpiritual 
or eccleſiaſtical, of any foreign prince prelate perſon ſtate 
or potentate whatſoever, heretofore claimed uſed or uſurp- 
ed within this realm; or ſhall adviſedly maliciouſly and 
directly put in ure of execute any thing, for the extolling 


advancement ſetting forth maintenance or defence of any 
13 ſuch 
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ſuch pretended or uſurped juriſdiction power preheminence 
and authority, or any part thereof; he, his abettors 
-aiders procurers and counſellors, being thereof attainted 
according to the true order and courſe of the common 
laws of this realm, ſhall for the firſt offence forfeit to the 
king all his goods and chattels, as well real as perſonal ; 
and if he have not goods worth 201. he ſhall alſo be im- 
-priſoned for a year; and alfo all the eccleſiaſtical promo. 
tions of every ſpiritual perſon ſo offending ſhall be void: 
For the ſecond offence ſhall incur a premunire ; and for 
the third offence ſhall be guilty of high treaſon. But na 
perſon ſhall be moleſted for any. offence by preaching 
teaching or words, unleſs he be indicted within one half 
year. And no perſon ſhall be indicted or arraigned for 
any offence adjudged by this act, unleſs there be two ſuf- 
' ficient witneſſes or more, to teſtify the offence; and the 
ſaid witneſſes, or ſo many of them as ſhall be living, and 
- within the realm at the time of the arraignment, ſhall be 
brought forth in perſon face to face to give evidence, if the 
party require it. And if any perſon ſhall happen to give 
relief aid or comfort, to a perſon offending in any ſuch 
.cafſe of premunire or treaſon ; this ſhall not be taken to 
de an offence, unleſs there be two ſufficient witneſſes 
openly to teſtify, that the perſon had notice and know- 
ledge of the offence committed. /. 27, 28, 29, 30, 31, 
37, 38. And by the 23 El. c. 1. , 8, The juſtices of 
the peace may inquire of offences within this act (but no; 
bear and determine the ſame), within a year and a day after 
the offence committed. | « 
6. And by the 5 El. c. 1. (which act is tequired to be 
read at every quarter ſeſſions, leet and law day, and once 
in every term in the open hall of every houſe of court and 
chancery,) if any perſon ſhall by writing, printing, 
Y - preaching or teaching, deed or act, adviſedly and witting- 
y hold or ſtand with, to extol ſet forth maintain or de- 
fend the authority juriſdiction or power of the biſhop of 
| Rome or of his ſee, heretofore claimed, uſed or uſurped 
= within this realm; or by any ſpeech open deed or act, 
- adviſedly and wittingly attributa any ſuch manner of 
Jjuriſdiction authority or prebeminence to the ſaid biſhop 
| | or ſee of Rome within this realm : he, his abettors pro- 
[ cuters and counſellors, and alſo their aiders aſſiſtants and 
"comforters, upon purpoſe and to the intent to ſet forth 
further and extol the ſaid uſurped power, being thereof 
' Jawfully indicted or preſented within one year, and con- 
| victed or attainted at any time after, ſhall incur a prgmu- 
| 11 Dues 


r 
Q 
. 
f 
r 
; 
| 
) 


Popery, 
nire: And as well juſtices of aſſize in their circuits, as 
juſtices of the peace in their quarter or open ſeſſions, may 
inquire thereof as of other offences againft the peace, and 
ſhall certify every preſentment thereof into the king's 
bench within forty days, if the term be then open; if not, 
at the firſt day of the full term next following the aid 
forty days ; on pain of 100]. : and the juſtices of the king's 
bench ſhall hear and determine the fame, as in other caſes 
of przmunire.' And for the ſecond offence, ſuch perſon 


- ſhall be guilty of high treaſon ; But not to work corrup- 


tion of blood, diſheriſon of heirs, or forfeiture of dower. 
Provided that the charitable giving of reaſonable atms to 
any offender, without fraud or covin, ſhall not be deemed 
any ſuch abatement procuring counſelling aiding affiiting 
or comforting, as thereby to incur any pain or forfeiture, 

His abettors procurers and counſellors, and alſo their aiders 
afſiftants and comforter;) An inditment againſt any ſuch 
perſon muſt be, inowing the principal to be a maintainer 
of the juriſdiction of the pope; and to ſay, again/! the form 
of the flatute only, is not ſufficient. 1 H. H. 332. 


Charitable giving of reaſonable alu] This ſpecial clauſe 


of giving alms not to make an aider or comforter, if the 
alms be reaſonable and without covin, tho' the offender 
be not impriſoned nor under bail, ſeems to be but agrees 
able to the common law; and therefore it ſeems even by 
the common Jaw, if a phyſician or ſurgeon miniſter help 
to an offender ſick or wounded, tho' he know him to be 
an offender even in treaſon, this makes him not a traytor, 
for it is done upon the accourt of common humanity ; 
but it will be miſpriſion of treaſon, if he know it, and do 
pot diſcover him. 1 H. H. 332. . 


7. Finally, by the 3 J. c. 4. If any perſon, ſhall, either 


upon the ſeas, or beyond the ſeas, or in any other place 
within the king's dominions, put in practice to abſolve 
perſuade or withdraw any of his majeſty's ſubjects from 
their .natural obedience, or to reconcile them to the pope 
or ſee of Rome, os to any other prince ſtate or potentate ; 
or ſhall be willingly ſo abſolved or withdrawn as afote- 
faid, or willingly reconciled, or ſhall promiſe. obedience 
to any ſuch pretended authority prince ſtate or potentate z 
he, bis procurers and counſellors, aiders and maintainers, 


knowing the ſame, ſhall be guilty of high treaſon. /. 22, 


$ 
But this ſhall not extend to any perſon who ſhall be 
reconciled to the pope or * of Rome (for and ä 
| 4 | — 
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| the point of ſo being reconciled only) that ſhall return 
into this realm, and thereupon within fix days before the 
biſhop of the dioceſe or tub juſtices of the peace of the 
county where he ſhall arrive, ſubmit himſelf and take the 
oaths (of allegiance and ſupremacy, 1 ,. fe. 1. c. 8.): 
which oaths the ſaid biſhop or juſtices ſhall certify at the 
next ſeſſions, on pain of 4ol. /. 24. 
And perſons ſhall be tried for theſe offences, at the 
aſlizes of that county, or in the king's bench, and be there 
proceeded againſt as if the treaſon had been committed in 
the county where the perſon ſhall be taken. / 25. | 


bd 


II. Peter-pence abolifped. 


Peter- pence was an annual tribute of one penny, paid at 
Rome out of every family at the feaſt of St. Peter. Gib/. 87. 

And this, Ina the Saxon king, when he went in pil- 
grimage to Rome about the year 740, gave to the pope, 
partly as alms, and partly in recompence of a houſe erected 
in Rome for Engliſh pilgrims. God. 111. 356. | 
And this continued to be paid generally, until the, time 
of king Henry the eighth, when it was enacted, that from 
thenceforth no perſon ſhall pay any penſions, cenſes, por- 
tions, peter-pence, or any other impoſitions, to the uſe 
of the biſhop or ſee of Rome. 25 H. 8. c. 21. 


V. Firſt fruits and tenths taken from the pope. ' 


Fi fruits, annates, or primitiz, are the firſt fruits. 
after the avoidance of every ſpiritual living for one whole 
year. Theſe have been paid of very ancient time; for 
amongſt the laws of king Ina, who began his reign in the 
year 712, there is an order for the payment thereof, But 
the pope did nat obtain ta have them appropriated to him- 
ſelf, until after the reign of king Edward the firſt, 4 Inſp. 
120. God, Introd. 49. Drege P. 2. c. 15. 

Tenths, decimæ, ate the tenth part of the yearly value 
of all eccleſiaſtical livings. This payment was exaQed 
from the clergy by the pope in the reign of king Edward 
the firſt ; and was ſometimes granted by the pope to the 

| kings of this realm, eſpecially for the aid of the holy 
land: but, afterwards theſe tenths became wholly appro- 
priated to the ſee of Rome, 4 nfl. 120, 121, | 


1 


But 
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But by the'26 H. 8. c. 3. The revenues of the firſt 
ſyuits and tenths are for ever annexed to the imperial crown 


of this realm. (See Fir} Fruits and Tenths,) 


V. The pope s preſentation to briveficgs. . 5 


1. By the 25 Ed. 3. f. 6. If any reſervation cola - 
tion, or proviſion be made by the court of Rome, df any 
archbifhoprick, biſhoprick, dignity, or other 'beneficey 
in diſturbance of the rightful donors; the king ſhall pre- 
ſent for that time, if ſuch donors ſhall not themſelves 
exerciſe their right. And if perfons lawfully preſented 
ſhall be difturbed by ſuch proviſors ; then the ſaid provi- 
ſors, their procurators, executors, and notaries, ſhall be 
attached by their body, and brought in to anſwer, and if 
they be conviR, they ſhall abide in priſon without bail, 
till they have made fine to the king and gree to the par 

rieved ; and before they be delivered, they ſhall make f 
dn en. and find ſurety that they ſhall not attempt 
ſuch things in time to come. And if they cannot be 
found, the exigent ſhall go againſt them. 


2. By the 38 Ed. 3. ,. 2. To ceaſe the perils that 


ſhall happen, becauſe of proviſions of benefices ; it is or- 
dained, that all perſons — ſuch proviſions, ſhall 
be puniſhed according to the aforeſaid ſtatute of the 
25 Eg. 3. and they who cannot be attached, if they ap- 
pear not in two months, ſhall be puniſhed according to 
the ſtatute of proviſors of the 27 Ed. 3. c. 1. (hereafter 
c | 


3. By the 12 R. 2. c. 15, No perſon ſhall paſs-or 
fend out of the realm, without the king's licence, to 


-- Il be out of the king's protection, and the benefice t 
void. 
4. And by the 13 R. 2. fl. 2. c. 2. If any ſhall accept a 


benefice contrary to the ſtatute of the 25 Ed. 3. fl. 6. he 
ſhall be baniſhed out of the realm for ever, and his lands | 


and goods forfeited to the king. 

5. By the 3 R. 2. c. 3. No perſon ſhall take to ferm 
any benefice of an alien, without the king's licence; nor 
ſhall convey money out of the realm for ſuch ferm, on 


pain of being puniſhed as hy the ſtatute of proviſors of the 


27 Ed. 3. 

6. And by the 7 R. 2. c. 12. If any alien ſhall purchaſe 
and occupy any benefice, without the king's licence, he 
{hall be compriſed within the ſtatute of the 3 K. 2. 
19 i a Cs 3 


. for himſelf a benefice ; on pain that ſuch PEE 


| 
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c. 3. and moreover ſhall incur the forfeitures of the 
25 Ed. 3. fl. 5. c. 22. (that he pull be out of the king's pro- 
' teftion). - | | 
7. * finally, by the 16 R. 2. c. 5. which is the fa- 
mous ſtatute called the ſtatute of præmunite; if any ſhall 
purchaſe or purſue, in the court of Rome or elſewhere, any 
tranſlation of any prelate out of the realm, or from one 
biſhoprick to another, — he ſhall be put out of the king's 

rotection, his lands and goods forfeit to the king, and 
hall be attaghed by his body if he may be found, and 
brought before the king and his council there to anſwer, or 
elſe proceſs to be made againſt him by premunice facias, 
3s in other ſtatutes of proviſors, | 

- Shall be put out of the king's protection] By theſe words, 
the perſons attainted in a writ of praemunire, are diſabled 
to have any action or remedy by the king's law or the 
king's writs; for the law and the king's writs are the 
things whereby a man is protected and aided ; fo as he 
who is out of the king's proteQion, is out of the aid 


protection of the law, 3 /»/t. 126, | 


VI. Appeals to Rome. 


1. The ftatutes concerning the prohibition of appeals to 
Rome, are but declaratory of the ancient law of the realm, 
4 9 341. | c 

2. The firſt attempt of any appeal to the ſee of Rome 
out of England was by Anſelm archbiſhop, of Canterbury, 
in — reign of William Rufus ; and yet it took no eſſe 
4. 341. 

And the ſame is oppoſed by the ſtatutes following : 
23. By the 27 Ed. 3. c. 1. called the ſtatute of provi- 
ſors, All the people of the king's ligeance, which ſhalt 
draw any out of the realm in plea, whereof the cogni- 
zance pertaineth to the king's court, or of things whereof 
zudgments be given in the king's court, or which do ſue 
in any other court, to defeat or impeach the judgments 
given in the king's court, ſhall have a day containing the 
ſpace of two months by warning to be made to them, to 
appear before the king and his council, or in his chancery, 
or before the king's juſtices of the one bench or the other, 
to anſwer to the king for the contempt. And if they 
come not at the day to be at the law, they, their procu- 
rators attornies executors notaries and maintainers, ſhall 
be put out of the king's protection, and their lands and 
goods forfeit to the king, and their bodies a MN 


| the 
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they may be found) ſhall be taken and impriſoned and ran» 
ſomed at the king's will: And upon the ſame a writ mall 
de made to take them by their bodies, and to ſeize their 
lands and goods into the king's hands; and if it be re- 
turned that they be not found, they ſhall be put in exigeat 
and outlawed. . 

4. By the 38 Ed. 3. fl. 2. To ceaſe the perils that 
ſhall happen, becauſe of citations out of the court of Rome, 
upon cauſes whoſe cognizance pertaineth to the king's 
court, it is ordained, that all perſons obtaining ſuch cita- 
tions ſhall be puniſhed according to the {ſtatute of the 
25 Ed. 3. ft. 6. (above recited); and they who cannot be 
attached, if they appear not in two months, ſhall be pu- 
niſhed according to the aforeſaid ſtatute of proviſors. And, 
the king, clergy, and laity do mutually engage to ſtand by 
one another in defence of this act. 

5. By the 13 KR. 3. fl. 2. c. 3. If any perſon ſhall bring 
or ſend into the realm any ſummons, ſentences, or ex- 
communications againſt any perſon for executing the 
ſtatute of proviſors, he ſhall be impriſoned, and forfeit his 
lands and goods, and incur the pain of life and member : 
And if any prelate make execution thereof, his temporal- 
ties ſhall be taken into the king's hands; and if any per- 
ſon of leſs eftate than a prelate make ſuch execution, he 
ſhall be impriſoned, and make fine and ranſom by the diſ- 
xretion of the king's council. 

6. By the ſtatute of pramunire, 16 R. 2. 6. 5. If any 
ſhall purchaſe or purſue, in the court of Rome or elſe- 
where, any proceſſes, ſentences of excommunication, bulls 
or inſtruments, againſt any perſon executing judgments in 
the king's courts, or ſhall bring within the realm or receive 
the ſame, he ſhall be put out of the king's protection, his 
lands and goods forfeit to the king, and ſhall be attached by 
his body if he may be found, and brought before the king 
and his council there to anſwer, or elſe proceſs to be made 
againſt him by premunice facias, as in other ſtatutes of 
proviſors. 

Or elſewhere] It hath been ſaid, hat ſuirs in the ecele- 
ſiaſtical courts within this realm are within theſe words, if 
they concern matters,- the cognizance whereof belongs ta 
the common law; as where a biſhop deprives an incum- 
bent of a donative, or excommunicates a man for hunting 
in his parks. 1 Haw. 51. 

But it ſeemeth that a ſuit in thoſe courts, for a matter 
which appears not by the libel itſelf, but only by the de- 


feadant's plea or other matter ſubſequent, to be of _ 
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ral cognizance (as where a plaintiff libels for tithes, and 
the defendant pleads that they were ſevered from the nine 
arts, by which they became a lay fee), is not within the 
— becauſe it appears not that either the plaintiff or 
the judee knew that they were fevered. 1 Haw. 52. 

7. Finally, by the 24 H.8, c. 12. All cauſes teſta- 
mentary, cauſes of matrimony, and divorces, rights of 
tithes, oblations, and obventions (the knowledge whereof 
by the goodneſs of princes of this realm, and by the laws 
and cuſtom of the ſame, appertaineth to the ſpiritual ju- 
Tiſdition of this realm) ſhall be determined within the 
king's juriſdiction and authority, and not elſewhere ; any 
foreign inhibitions, appeals, ſentences, ſummons, cita- 
tions, ſuſpenſions, interdictions, excommunications, re- 
ſtraints, judgments, or other proceſs, or impediments 
whatſoever notwithſtanding, And all ſpiritual perſons 
ſhall and may uſe, miniſter, and execute all divine ſer- 
vices, any foreign citations, proceſſes, inhibitions, ſuf- 
penfions, interdictions, excommunications, or appeats 
touching any the cauſes aforeſaid, from or to the ſee of 
Rome, or any other foreign prince or court, to the con- 
trary notwithſtanding: And if they ſhall, by the occafion 
thereof, refuſe to miniſter the ſame, they ſhall be impri- 
—_ for a year, and make fine and ranſom at the king's 

teafure, © | #04 
e And if any perſon in any of the cauſes aforefaid, ſhalt 
attempt to procure from the ' ſee of Rome or elſewhere, 
any fortign proceſs or other the inſtruments abovemen- 
tioned, or execute any of the fame, or do any thing to 
the hindrance of any proceſs ſentence judgment or deter- 
mination in any courts of this realm, for any the cauſes 
aforeſaid ; he, his fautors comforters abettors procurers 


executors and counſellors, ſhall incur a premunire. 


III. Bringing bulls and other inſtruments from Rome. 


1. By the 25 H. 8. c. 21. If any perſon ſhall ſue to 
the court or ſee of Rome for any licence, ſaculty, or diſ- 
penſation, or put any of the ſame in execution; be ſhall 
incur a præmunite. 

2. And by the 28 H. 8. c. 16. All bulls, breves, facul- 
ties, and diſpenſations heretofore obtained of the ſee of 
Rome, ſhall be void; and ſhall not be pleaded in any court 
of this realm, on pain of a præmunite. 

Vet it hath been holden, that the alleging of an ancient 
bull, in otder to induce another principal matter, whereon 

te 
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to ground 2 title, without claiming any thing from the N 
bull itſelf, is not within this ſtatute, 1 Haw. 51. 
3. By the 13 Elix. c. 2. If any perſon ſhall uſe or put 
in ure any bull writing or inſtrument written or printed, 
of abſolution or reconciliation obtained from the biſhop 
of Rome or other perſon claiming authority by or from 
him ; or ſhall take upon him by colour thereof to abſolve 
or reconcile: any perſon; or to grant or promiſe to any 
perſon any ſuch abſolution or reconciliation, by any 
ſpeech, preaching, teaching, writing, or any other open 
deed ; or ſhall willingly receive and take any ſuch abſo- 
lution or reconciliation ; or ſhall obtain from the biſhop 
of Rome any manner of bull, writing, or inſtrument, 
written or printed, containing any thing matter or cauſe 
whatſoever ; or ſhall! publiſh or by any means put in ure 
any ſuch bull, writing, or inftrument ; he, his procurers 
abettors and counſellors to the fact and committing of the 
ſaid offence, being attainted according to the courle of the 
laws of this realm, ſhall be adjudged guilty of high trea- 
ſon. And all aiders comforters or maintainers of any 
the ſaid offenders, after committing any the ſaid offences, 
to the intent to ſet forth uphold or allow the execution 
of the ſaid uſurped power, ſhall incur a premunire, 
And if any perſon, to whom any ſuch abſolution, re- 
conciliation, bull, writing, or inſtrument ſhall be offered 
moved or perſuaded to be uſed, put in ure or executed, 
ſhall conceal the ſame offer motion or perſuaſion, anq not 
diſcloſe the ſame by writing or otherwiſe within fix weeks 
to ſome of the privy council; he ſhall be guiky of miſ- 
priſion of high treaſon, 
. And the juſtices of the peace may inquire thereof (but 
not hear and determine the ſame) within a year and a day 
after the offence committed. 23 El. c. 1. , 8. | 
And if any juſtice of the peace to whom any the ſaid 
offences ſhall be declared, do not within fourteen days 
ſignify thy ſame to one of the privy council; he ſhall in- 


cur a prEmunire, 
VIII. Popiſh books and relicks. 


1. By the 3& 4 £4. 6. c. 10. All books called anti- 
phoners, miſſals, grailes, proceſſionals, manuals, legends, 
pies, portuaſſes, primers in Latin and Engliſh, couchers, 
Journals, ordinals, or other books or writings heretofore 
uſed for the ſervice of the church, written or printed in 
the Engliſh or Latin tongue, other than ſuch as ſhall be 


ſet forth by the king's majeſty, ſhall be clearly and utterly 
| aboliſhed, 
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aboliſhed, extinguiſhed, and forbidden for ever to be uſe# 
dr kept in this realm. | 

And if any perſon or body corporate that fhall have in 
his or their cuſtody any of the ſaid books or writings, ot 
any images of ſtone, timber, alabaſter, or earth, graven 
tarved, or painted, which have been taken out of or ſta 
in any church or chapel, and do not Yeſtioy the ſame 
images and every of them, and deliver every of the ſame 
books to the mayor, bailiff, conſtable, or churchwardens 
of the town where ſuch books ſhall be, to be by them 
delivered over openly within three months next following 
after ſuch delivery, to the archbiſhop, biſhop, chancellor, 
or commiſſary of the dioceſe, to the intent that they may 
cauſe them immediately after either to be openly burnt ot 
otherwiſe defaced and deſtroyed : (he, or they,) ſhall for 
every ſuch book or books willingly retained forfeit to the 
king for the firſt offence twenty ſhillings, for the ſecond 
four pounds, and for the third ſhall ſuffer impriſonment at 
the king's will. | 

And if any mayors, bailiffs, conftables,- or church- 
wardens, do not within three months after receipt of the 
fame books deliver them to the archbiſhop, biſhop, chan- 
cellor, or commiſſary; and if ſuch archbiſhop, biſhopz 
chancellor, or commiſſary do not, within forty days after 
receipt of ſuch books, burn, deface, and deftroy the ſame z 
every of them ſo offending ſhall forfeit to the king 401. - 
The one half of all which forfeitures ſhall be to any of the 
fubjefts that will ſue for the ſame. | 

And the juſtices of aſſize in their circuits, and juſtices of 
the peace in the general ſeſſions, may inquire of, hear, and 
determine the ſame. . 
But nothing herein ſhall extend to any image or picture, 

&t or graven upon any tomb, in any church, chapel, ot 
church yard, only for a monument of any king, prince; 
nobleman, or other dead perſon, which bath not been com- 
monly reputed and taken for a ſaint, 

Alſo, any perſon may uſe keep and have any primers in 
the Engliſh or Latin tongue, ſet forth by king Hen. 8. ſo 
that the ſentences of invocation or prayer to ſaints be 
blotted or put out of the ſame, 

2. By the 13 Eliz. c. 2. If any perſon ſhall bring into 
the realm any token or thing called by the name of agnus 
dei, or any croſſes pictures beads or ſuch like vain and 
ſuperſtitious things from the biſhop or ſee of Rome, ot 
from any perſon authoriſed or claiming authority from 
the faid biſhop of Rome to conſecrate or hallow the ſame N 
| AN 
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and ſhall deliver, or cauſe op offer to be delivered the ſame 

or any of them to any ſubjeR of this realm, to be worn or 

uſed ; he, and alſo every other perſon who ſhall receive the 

ſame to the intent to uſe and wear the ſame, ſhall incur a 
ræmunite. 

Provided, that if any perſon to whom any ſuch agnus 
dei or other the things aforeſaid ſhall be offered to be de- 
livered, ſhall. apprehend the party offering the ſame, and 
bring him to the next juſtice of the peace, if he ſhall be 
able ſo to do; or for lack of ſuch ability, ſhall withia 
three days diſcloſe the name of ſuch perſon fo offering the 
ſame and his dwelling place or place of reſort (which he 
ſhall endeavour himſelf to know by all the means he can) 
to the ordinary of the dioceſe or to a juſtice of the peace 
of the ſhire where ſuch perſon to whom ſuch offer ſhall be 
made ſhall be reſiant; and alſo if ſuch perſon to whom 
ſuch offer ſhall be made ſhall happen to receive any ſuch 
agnus dei or other- thing above remembered, and ſhall in 
one day next after ſuch receipt deliver the ſame to a juſtice 
of the peace: in ſuch caſe he ſhall not incur any danger 
or penalty. 

And if any juſtice of the peace, to whom any the ſaid 
offences ſhall be declared, do not within fourteen days 
fignify the ſame to one of the privy council, he ſhall. incur 
a præmunite. 

3- By the 37: c. 5. No perſon ſhall bring from beyond 
the ſeas, nor ſhall print fell or buy any popiſh primers, 
ladies pſalters, manuals, roſaries, popiſh catechiſms, miſe 
ſals, breviaries, portals, legends, and lives of ſaints, con- 
taining ſuperſtitious matter, printed or written in any 
language whatſoever, nor any other ſuperſtitious books 
printed or written in the Engliſh tongue, on pain of 40 6. 
- for every book, 'one third to the king, one third to him 
that ſhall ſue, and one third to the poor of the pariſh 
where ſuch books ſhall be found and the ſaid books to be 
burned. /. 25. 

And two juſtices of the peace (and mayors within cities 
and towns corporate) may ſearch the houſes and lodgings 
of every popiſh recuſant convict, or of every perſon-whoſe 
wife is a popiſh recuſant convict, for popiſh books and 
relicks of popery; and if any altar, pix, beads, pictures, 
or ſuch like popiſh relicks, or any popiſh book or books, 
ſhall be found in any of their cuſtody, as in the opinion of 
the ſaid juſtices (or mayor) ſhall be thought unmeet for 
ſuch recuſant to have or uſe, the ſame ſhall preſently be de- 
faced and burat, if it be meet to be burned ; and if it be a 

| crucifix, 


boperp 


trucifix, or other relick of any price, the ſame to be des 


faced at the general quarter ſeſſions of the peace in the 
county where the ſame ſhall be found, and the ſame ſo de- 
faced to be reſtored to the owner. s Fins -Fy, Bay; 
[But the 31 G. 3. c. 32. allows catholicks, who 
ſhall take and ſubſcribe the oath and declaration therein 
contained (for which ſee Daths, 20 B.), to perform the 
rites and ceremonies of their religion, under the regulations 
thereby preſcribed, Vid. infra XI. VI.] f 


Note; a raciſant in general, fignifieth any perſon, 


whether papiſt or other, who refuſeth to go to church and 
to worſhip God after the manner of the church of Eng- 
land; a popiſh recuſent, is a papiſt who ſo refuſeth;z and a 
pope recuſant convicꝭ, is a papiſt legally convicted of ſuck 

ence, * 74 


1. By the 27 El. c. 2. All jeſuits, ſeminary prieſts, 
and other prieſts whatſoever made or ordained out of the 
realm, or within the realm, by any authority derived or 
pretended from the ſee of Rome, ſhall depart out of the 
realm. /, 2. | N W 
And it ſhall not be lawful for any jeſuit, ſeminary 
prictt, or other ſuch prieſt, deacon, or religious. or eccle- 


aſtical perſon whatſoever, being born within the ares 


and made ordained or profeſſed. by any authority deriv 
or pretended from the ſee of Rome, by wbat name title 
or degree ſoe ver the ſame ſhall be called or known, to 
come into be or remain in any part of the realm; and if 
he do, he {hall be guilty of high treaſon. /. 3, 

And every perſon who ſhall wittingly and willingly re- 
ceive relieve comfort aid or maintain any ſuch jeſuit ſe- 
minary prieſt or other prieſt deacon or religious or ec- 
clefiaftical perſon as aforeſaid, ſhall be guilty of felony 
without benefit of clergy. / 4- ee 

And if any ſubject (not being a jeſuit ſeminary prieſt 
or other ſuch prieſt deacon or religious or eccleſiaſtical 
perſon as is before mentioned) who ſhall be of or brought 
up in any college of jeſuits or ſeminary out of this realm 
in any foreign parts, ſhall not in fix months next after 
proclamation in that behalf to be made in the city of Lons 
don under the great ſeal of England, return into this realm, 
and thereupon (within two 155 next after ſuch retutn) 
before the biſhop of the dioceſe ot two juſtices of the peace 
of the country where he ſhall arrive, ſubmit himſelf _ 
Wo 11 take 
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ikke the oath of -fupremacy ; every ſuch perſon who ſhall 
— return into or be in this realm without ſubmimon 
26 aforeſaid, all be guilty of high treaſon. , 8. 
And if any perſon thall witcingly and willingly, either 
diteckly or indirectly, convey deliver or fend, of procure 
to be conveyed ot delivered to be ſent out of this realm 
into any foreign parts; or ſhajl otherwiſe witangly oc 
willingly give or contribute any money or other relief to or 
for any jeſuit ſeminary prieſt or ſuch' other prieſt deacon or 
religious or ecclefiaftical perſon as is aforefaid, or to or for 
the maintenance or relief of any college of jeſuits, or ſeml- 
nary out of the realm in any foreign parts, ot of any 

ſon then being of or in the ſame colleges or ſeminaries 
and not returned with ſubmiſſion, as in this act is ex- 
'prefſed ; he ſhall incur a præmunire. /. 6, | 
And every offence againſt this act may be inquired of, 
heard, and determined, as well in the court of king's bench 
in the county where the ſame court ſhall for the time be, 
as alſo in any other county within this realm where the 
offence ſhall be committed, or where the offender ſhall be - 
taken, 7 8, | | 

But nothing herein ſhall extend to any ſuch jeſuit ſe- 
minary prieſt or other ſuch prieſt deacon or religious or 
eceleſiaſtical perſon as is before mentioned, as ſhall within 
three days after he come into the realm, ſubmit himſelf to 
ſome archbiſhop or biſhop of this realm or to ſome juſ- 
tice of the peace within the county where he ſhall ar- 
rive or land, and do thereupon truly and fincerely, before 
ſuch archbiſhop biſhop or juſtice of the peace, take the 
oath of ſupremacy, and by wiitiag under his hand confeſs 
and acknowledge, and from thenceforth continue his due. 
obedience to the laws and ſtatutes of this realm in cauſes 
of religion. /. 10. | 

And every perſon who ſhall know and underſtand that 
any ſuch jeſuit ſeminary prieſt or other prieſt aboveſaid 
ſhall be within this realm, and ſhall not diſcover the ſame 
to a juſtice of the peace, or other higher officer, in twelve 
days, but willingly conceal his knowledge therein, ſhall 
de fined and impriſoned at the king's pleaſure. And if 
ſuch juſtice of the peace, or other ſuch officer co whom 
| ſuch matter ſhall be ſo diſcovered, do not within twenty- 
eight days give information thereof to ſome of the privy 
council, he ſhall forfeit 200 marks, . 13. 
And ſuch of the privy council to whom ſuch information 
ſhall be made, ſhall thereupon 'deliyer a note in writing, 
Vor. III. E ſuhſeribed 
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ſubſcribed with his band, teſtifying that ſuch information 
was made to him. / 14. eee mee 
And all ſuch oaths and ſubmiſſions as ſhall be made by 
force of this act, ſball be certified into the chancery by 
the parties before whom the ſame ſhall be made within 
three months after ſuch ſubmiſſion, on pain of 100 l. to 
the queen. / 1 . "py 
And if any perſon ſo ſubmitting himſelf ſhall within ten 
years after. ſuch ſubmiſſion made come within ten miles of 
the place where the queen ſhall be, without eſpecial licence 
under bet majeſty's hand, he ſhall take no benefit by his 


fubmiſſion, but the. ſame ſhall be void, J. 16. 


2. By the 35 El. c. 2. If any perſon. who ſhall be ſuſ- 
pected to be à Jeſuit, ſeminary, or maſſing prieſt, being 
examined by any perſon having lawful authority in that 
behalf to examine bim, ſhall 4 to anſwer directly and 
truly whether be be a jeſvit, or a ſeminary or maſſing 
prieſt; he ſhall be committed to priſon by ſuch as ſball ſo 
examine him, and there continue until he ſhall make direct 
$94 true anſwer to the ſaid queſtions whereupon: he ſhall 

ſo examined. / 11. * 
230. And by the 3 J. c. 5. Such perſon as ſhall firſt diſ- 
cover to any juſtice of the peace any recuſant or other 
perſon who ſhall entertain or relieve any jeſuit, ſeminary, 
or popiſh prieſt, or ſhall diſcover any maſs to have been 
ſaid and the prieſt that ſaid the ſame, within three days 
after the offence committed, and by reaſon of ſuch diſco- 


very any of the ſaid offenders ſhall be taken and convicted 


or attainted, ſhall not only be freed from the danger 
and penalty of any law. for ſuch offences if he be an of- 
fender therein, but alſo ſhall have the third part of the 
forfeiture fo as the total exceed not 150 l.; and if it do 
exceed 1501. he ſhall bave the ſum of 501, for every ſuch 
diſcovery : and after conviction of the offender, he ſhall 
have a certificate from the judges or juſtices of the peace 
before whom the conviction ſhall happen, to be directed 
to the ſheriff or other officer who {hall ſeize the goods or 
levy the forfeiture, commanding him to. pay the ſame 
out of the monies to be levied by virtue of the ſaid for- 
feitures, / 1. et | | 
[But by 31 G. 3. c. 32+ / 4. No perſon who ſhall take 


| and ſubſcribe the oath therein appointed to be taken and 


ſubſcribed (for which ſee Oaths, 20 B.) in manner, there- 


by required, ſhall be preſented, indicted, ſued, impeached, 


toſecuted, or conyicted in any ciyil ot ecclefiaſtical "_ 
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| the ſame. . 9. | 
But if the offender ſhall, before he be indicted, or at 


of this realm, for being educated in the popiſh religion, 
or for being a prieſt or deacon, or entering into or belongs 
ing to any eccleſiaſtical order or community of the church 
of Rome. | 42 nur 449 
But the deportment of the eecleſiaſtick muſt be con- 
formable to the regulations of the act; for which ſee 
fnfra XLVI.] 1 9 * 


A. Saying or bearing maſs. 


1. By the 23 El. c. 1. Every perſon who ſhall ſay or 
fing maſs, ſhall forfeit 200 marks, and be committed to 
the next gaol for one year and further till he have paid 
the ſaid ſum. And every perſon who ſhall willingly heat 
maſs, ſhall forfeit 100 marks, and be impriſoried for a 

ear. / 4. | 

Which ſaid forfeitures, by another clauſe in the ſaid 
act, ſhall be one third to the king to his own uſe; one 
third to the king for relief of the poor in the pariſh where 
the offence ſhall be committed, to be delivered by war- 
tant to the principal officers in the receipt of the ex- 
chequer, without further warrant from the king; and 
one third to him who ſhall ſue. And if ſuch perſon ſhall 
hot be able, or ſhall fail to pay the ſame within three 
months after judgment given, he ſhall be committed to 


priſon till he have paid the ſame, or conform himſelf to go 


to church. . 14, 7 
And the juſtices of aſſize and juſtices of the peace in theic 
open quarter ſeſſions, may inquire of, hear and determine 


his arraignment or trial before judgment, ſubmit and 
conform himſelf before the biſhop of the dioceſe, or be- 
fore the juflices where he ſhall be indicted arraigned or 
tried (not having before made like ſubmiſſion at his trial 
deing indicted for the firſt offence) ; be ſhall be diſ- 
charged, upon his recognition of ſuch ſubmiſſion in open 
abizes or ſeſſions of the county where he ſhall be re- 
ſident. uo. ' * | ; 
2. And by the 3 J. c. 5; Sueb perſon. as ſhall firſt 


| diſcover to any juſtice of ie peace any maſs to have been 


ſaid, and the; perſons that were preſent at ſuch maſs, or 


any of them within three? days next after, the offence 
committed, and by reaſon, pf ſuch giſcovery any of be 
aid offenders ſhall be taken and convicted or attainted, 
— ſhall not only be freed from the danger — 
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| any law for. ſuch off nces if he be an offender, but alſo 
all have the third part of the forfeiture, ſo as the total 
exceed not.1501.; and if it do exceed 130 l. he ſhall have 
the ſum of 50 l. for every ſuch diſcovery ;- and after con · 
viction of the uffender, he ſhall have a certificate from the 
judges or juſtices of ih peace before hom the conviRtion 
ſhall happen, to be ditected to the ſher:f or other officer 
who ſhall ſeize the goods or Jevy the forfeiture, command- 
ing him to pay the ſame out of the monies to be levied by 

virtue of the hid for feitures. /t. 

[But by 31 C. 3. c. 32. / 4. No perſon who ſhall take 
and ſubſcribe the oath therein before appointed to be taken 
and ſubſcribed in manner thereby required, ſhall, be pre» 
ſented, indicted, ſued, imp: ached, proſecuted, or convicted 
in any civil or eccleſiuftical court of this realm, for hears 
ing or ſaying maſs, or for being preſent at, or performin 
or obſerving any rite, ceremany, practice or obſervance of 
the popiſh religion, or maintaining or aſſiſting others 
therein, 

But the place of meeting and the deportment of the 
eccleſiaſtick muſt be conformable to the cp Folie of * 
act, for which ſee infra XLVIJ. 


XI. Frequenting conventicles. 


By the 1 . c. 18. commonly called the act of deer 
tion, Every juſtice of the peace may requite any perſon 
that goes to any meeting for th exerciſe of rel 7% 
to make and ſubſcribe the declaration of the 30 
againſt popery, and alſo to take the oaths of 3 
and ſupremacy (or the declaration of fidelity in "cafe he 
ſcruples to take an oath); and upon refuſal-thereof, ſhall 
commit him 10 priſon without bail, and ſhall certify the 
name of ſuch perſon to the next ſefions ; ; and if he ſhall 
upon a ſecond tender at the ſeſſions refuſe to make and 
ſabſcribe the declaration aforefaid, he ſhall be then and 
there recorded, and ſhall be taken AE for a 
recoſant convid and ſuffer accordin 
| And there is a clauſe in the ſaid 4 14 that nothing u 
[| act contained ſhall give any eaſe benefit or alyantage; to 
any papift or popiſh recuſant whatſoever: 
[But by the 31 6. 75 . 4. No perſon conforming'#s i 


88S ae 


in the manner above ſtated, ſhall be proſecuted for being a ar 

papiſt, or-reputed papiſt; or for profeſſing, ot being edu- | 

dated itf'the-popifh/Feligion,vor' ** y rite or cere- je 

many Wk) r * 3 en fee in- 8 
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30 * Miert by 25 eee 
II. Foreign education of pH. 
1. By the t Fa. c. 4. Every perfon' whn ſhall paſs of 

go, or man fend any child or any other perſon under His 
overnment, into any the parts beyond the ſeas, out of 
the king's obedience, to the intent to enter ihto' or de 
refident in any college ſeminary or houſe of jeſvits prieſts 
of any other popiſh order profeffion or calling, or re- 
pair to any the ſame, to be inſtructed perſuaded or 
ſtrengthened in the popiſh religion, or in any fort to pro- 
feſs the ſame; every ſuch perſ.n ſo ſending any child or 
other perſon beyond the ſeas to any ſuch purpoſe, ſhall 
forfeit to the ting x001:; and every ſuch perſon fo paſſing 
or being ſent, ſhall in teſpect of himſelf only and not 
of his heirs or poſterity, be diſabled to inherit purchaſe 
take have or enjoy any lands profits goods debts du- 
ties legacies or ſums of _ within this realm, and 
all eſtates and intereſt in truſt for hia ſhall, be void. 
0 6. | : g 6 - . k r. | a 
1 But if ſuch perſon or child ſo paſſing or ſent ſhall 
after become conformable and obedient to the laws of the 
church, and ſhall repair to church, and continue in ſuch 
conformity; he ſhall during ſuch time as he ſhall ſo 
continue, be diſcharged of every ſuch diſability and inea- 


. 7. * 
425 the ſame act, No woman, nor any child un- 
der the age of twenty-one years 3 ſailors or ſhip 
boys, or the apprentice” or factor of a merchant) ſhall be 
permitted to paſs over the ſeas (except by licenee of the 
king, or of fix or more of the privy council under their 
hands); on pain that the officer of the port, that half 
willingly or negligeatly ſuffer any ſuch to paſs, or thall 
not enter the names of ſuch paſſengers licenſed, (hall for- 
feit his office and his goods; and on pain that the owner 
of the ſhip that ſhall wittingly or willingly carry any 
ſuch over ſea without ſuch licence, ſhall forfeit the "ſhip 
and tacklez and every maſter or mariner of or in any 
veſſel offending as aforeſaid, ſhall forfeit his goods, and be 
impriſoned for twelve months. /. 8. l 

The one half of all which forfeitures ſhall be to the king, 
and half to him that will ſue. / 9. | 
2. And by the 3 J. c. 5. If the children of any ſub» 
ject within this realm (the ſaid children not being ſoldiers 
mariners merchants or their apprentices or factors} to 
prevent their good education in England, or for an 
other cauſe, ſhall be ſent or go beyond ſeas, without H- 
| | K 3 | cence 
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cence of the king, or of ſix of the privy council (whereof 
the principal ſecretary to- be one) under their-bands and 
ſeals 2, every ſuch child ſhall, take no benefit by * ift 
conveyance deſcent deviſe or otherwiſe of any lang - 4 
or, goods, until he being of the age of eighieen years 
take the oaths.of allegiance and ſupremacy betore a juſtice 
of the peace where the parent ſhall .inhabit ; and in the 


wean time the next of kin, who ſhall, be no popiſh recu- 


ſant, ſhall enjoy the ſame until be ſhall conform himſelf 
and. take the, ſaid . eker the Hennen a ad 
after ſuch oaths taken and conforming and receiving the 
ſacrament, he, who received tbe. profits ſhall, make account 
thereof, and in reaſonable time make payment thereof, and 
reſtore the value of ſuch goods. 125 EE 
And all ſuch perſons: as ſhall ſo ſend ſuch child or 
children oyer ſeas, (ball forfeit 100 J. (ta him who ſhall diſ- 
cover and convict the offender. 11 C12 . c. 4.7 6.) 
16. ; 441 114 . . f | 
4 3. And by the 3 C. c. 2. If any perſon ſhall paſs or 
go, or ſhall,,.conyey or ſend, ar caule to be ſent; or con- 
veyed any child or other-perſon into any parts beyond the 


ſeas) out of the king's obegience, to the intent and pur- 


poſe to enter into or be reſident or trained up in any 


priory, abþeyy punnery, popiſh univerſity, college or 


ſchool, or bouſe of jeſuits, prieſts, or in any private po- 
piſh family, and ſhall, be there by any jeſuit, ſeminary, 
prieſts. frier, monk, or other popiſh perſon inſtructed 
perſuaded or, ſtrengthened in tbe popiſh 1 an 
ſort to. profes, the. ſame ; of ſhall convey or ſend, or cauſe 
to be conyeyed. pr ſent any ſum of money or other thing, 
r.the maintenance of any child or other perſon. gone or 
ſent and trained and inſtructed as is aforeſaid, or. under 
colour of any charity benevolence or alms towards the 
relief of any priory abbey or nunnery college ſchool or any 
religious houſe ; every perſun ſo ſending conveying or 
cauſing to be ſent and conveyed as well any ſuch child or 
other perſon, as any ſum of money or other. thing, and 
every perſon being ſent 1 the ſeas, ſhall be diſabled 
to ſue or uſe any aclion bill plaint or information in coutſe 
of law, ot to proſecute any ſuit in any court of equity, or 
to be committed of any ward, or executor or adminiſtra- 
tor to any perſon, or capable of any legacy or geed of giſt, 
pr io bear any office; and ſhall forfeit his goods, and {bal 
forfeit his lands during life. /. 1. 
The ſaid offences to be inquired of heard and deter- 
mined in the king's bench, or at the aflizes of ſuch 
| Counties 
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counties where the offenders did laſt dwell. an abide, or 
whence they departed out of the realm,” or where they 
were taken. / 3- | | 


| nr that no perſon 00 ſent or conveyed, that 
ſhal 


within ſix months after his return conform him- 


ſelf to the eſtabliſhed religion and receive the ſacra - 
ment according to the ſtatutes made-concerning the con- 
formity from popiſh recuſants, (hall ipcur any the ſaid 
nepali eee e th NEO 

And if at any time after the, faid fix months be ſhall 
ſo conform himſelf,” he ſhall have bis lands reſtored, 
during the time that he ſhall ſo continue in ſuch con- 

formity. 1. 4: 50 5 ** Tz er ig X 

I Perle daten e, preteen. 

If any perſon not bred up by his patents from his in- 
fancy in the popiſh * and profeſſing himſelf to be 
a popiſh recuſant, ſhall breed up inſtruct or educate bis 
child or children, or - ſuffer them, to be inſtructed or edu- 
cated in the popiſh religion, he ſhall be diſabled of bear- 
ing any office or place of truſt or profit, in church 
or ſtate: And all ſuch children as ſhall be ſo brougbt 
up. iaſtruded or educated, ſhall, be diſabled of bear- 
ing any ſuch office or place of truſt or profit until they 
de perfectly reconciled. and converted to the church of 
England, and ſhall take the oaths of allegiance and ſus», 
premacy before the, juſtices, of the peace at the quarter 
ſeſſions of the place where hey ſhall inhabit, and there- 
upon receive the ſactament of the Lord's ſupper, and ob. 
tain a certificate thereof, under the hands of two of the 
ſaid juſtices. 25 C. 2. c. 278. [And by the 31 C. 3. 
c. 33. though popiſh ſchools are permitted under certain 
regulations, Win which ſee Schools, 4.) no ſchoolmaſter 
profeſſing the Roman cathalick religion ſhall receive into hi 
ſchool for education the child of any proteſtant father. / 25. 


XIV. Pepiſb children of papiſtu. 


If any popiſh parent, in order to compel his pro- 


* 


teſtant child to change his children, ſhall refuſe to allow 


him, a fitting maintenance, ſuitable to the degree and 
ability of ſuch parent, and to the age and education of 
ſuch child; then upon complaint thereof to the lord chan- 
cellor, he ſhall make order therein, 11 & 12 . c. 4. , 7. 

[And the court of chancery will alſo ſuperintend the 
education of ſuch proteſtant child, and impoſe reſttictions 
on the acceſs, and correſpondence of his parents, Blake v. 
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VV. Papiſts ret repairing to church. 
1. By the 1 El. c. 2, All perſons ſhall diligently and 
faithfully, having no Jawful or reaſonable excule to, be 
abſent, endeavour themſelves to reſort to their. pariſh 
church or chapel accuſtomed, or upon reaſonable let 
thereof to ſome uſual place where common prayer and 
ſuch ſervice of G ſhall be uftd in ſuch time of let, upon. 
every Sunday and other days ordained and uſed to be 
kept, as bolydays, and tben and there to. abide orderly and 
ſoberly during the time of common prayer, preaching or 
other ſervice of God there to be uſed and miniſtered ; on 
pain of puniſhmeot by the cenſures of the church, and 
alſo; upon pain that every perſon ſo offending ſhall for- 
feit, for every: ſuch. offence 12 d. ; to be levied by the 
churchwardeps, of the , pariſh where ſuch offence ſhall 
be done, to, the uſe of the poor of the ſame pariſh, of 
the goods Jands and tenements of ſuch offender, by way of 
Adel archbiſhops biſhops and all orber their officers 
exerciſiti eccleſiaſtical jurifdiftion, as well jp places ex- 
pt as not exempt, within Ui dioceſe, ſhall 'have 
power to {reform cotrect and, putiiſh by cenſutes of the 
church 1 offenders within any their jutildiction or dio- 
rn, W 
; And'the juſtices of aſhze may inquire of bear and de- 
et mine the ſame. 13575 A 25 | | 
And dhe archbiſhop ot biſnop may at his liberty and 
pleaſurerafforiate himſelf 16 the juſtice of aſhze, for the in · 
uiring of bearing and determining the ſame. ,/. 18. 
But n perſon ſhall. be maleſted' for the ſaid offence un- 
leſs he be the reh indicted at the next afhize.: . 20. 
And the mayor of London and all other mayors bailiffs 
ang other head officers of cities baroughs and towns. cor- 
horste to which'the juſtices of affize do not commonly re. 
Pair, ſhall have power io inquire of hear and determine the 
ſame yearly within,hfteen, days after Eaſter and Michael» 
mas, in like manner as the juſtices of aſhze may do. 
22. 155 6 09901 Pk 0 
15 And all archbiſhops and biſhops, and _ of their 
chancellors, commiſſ-ries, archdeacons, and other ordi- 
naries, having any peculiar cccleſiaſtical juriſdiction, Mall 
have power as well to inquire in their viſitation ſynods; 
and elſewhere within their juriſdiction, at any other jp ws 


and place, to take accuſatiiins and informations of 


ſaid offences committed within the limits of their juriſ- 
Siftion, and to puniſh the fame by admonition excom- 
1 municatien 


* * 
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munication N deprivation. and other cenſures 
and procels in like Form as heretofore hath been uſed in 
like caſes by the king's eccleſiafficel laws. . 23. 

Provided, that whatſoever perſons offending in the pre- 
miſſes {ball for their offences firſt receive puniſhmenc of 
the ordinary, having a teſtimonial thereof under the ordi- 
nary's ſeal, fhall not for the ſame offence eftſoons be con- 
vided before the juſtices; and likewiſe receiving for the 
ſaid offence puniſhment firſt by the juſtices, ſhall not for 
the ſame offence eftſoons receive puniſhment of the ordi- 


eee 1 
All perſons] Except diſſenters qualified by the act of to- 


leration, who reſort to ſome congregation of religious 
worſhip allowed by that act. 1 V. c. 18. , 2. 16. [And 
perſons who ſhall take the oaths, and come to ſome 
ngregation or place of religious worſhip permitted to 
Lace catholicks, by 31 * 6. 32.—7 9.1 


had no reaſonable excuſe for his abſerice ; but the defend- 
ant, if he have any matter of this kind in his favour, 
Qu ht. to ſhew nu Haw, 13. | . Ie” | 
or $ if the ſpiritual court, proceeding upon this ſtatute, 
refuſe to allow a reaſonable excuſe, they may be prohi- 
bited ; but if they proceed wholly on their own. canons, 
they wall not be at all controlled by the common law, 
unleſs they act in derogation from it, as by queſtioning a 
matter not triable by them, as the bounds of a pariſh, or 
the like; for they ſhall be preſumed to be the beſt judges 
of their own laws. 1 Haw. 13. * 11 
7 ſeme other uſual place] And he who is abſent from his 
own. pariſh, church ſhall be put to prove where he went to 
church. 1 Haw. 13. | RES 
To abide orderly and ſoberly during the tims] He who miſ- 
behaves himſelf in the church, or miſſes either morning 
or evening prayer, or goes away before the whole ſervice 
is over, is as much within the ſtatute as he who is wholly 
abſent, 1 Haw. 13. | 
Thereef be 22 The offence in not coming to 
church conſiſting wholly in a non · feaſance, and not ſup- 
poſing any fact done, but barely the omiſſion of what 
ought to be done, needs not be alledged in any certain 
place ; for properly ſpeaking, it is not committed any 
And bythe 3/7, 6. 4, The jfice of afiz and julie 
pf the peace in ſeſhons ſhall have power to inquire Nr 


Having no leu, i reaſonable exiuſe] It bath been 
holden, that the indictment need not to ſhe that the party 
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and determine of all recuſants and offences for not repaſr- 
ing to chütch according to the meaning of formet laws, 
as the juftices of afſize may do by ſuch fot mer Jaws 3” and 
alſo ſhall bave power at their aflizes, and at the ſeſſions 
(in which any indictment againſt any perſon for not te- 
pairing to church according to ſuch former laws ſhall be 
taken) to make proclamation, by which it ſhall be com- 
manded that the body of ſuch offender be rendered to the 
ſheriff or other keeper of the gaol, before the next aſſizes 
or before the next ſeſſions reſpectively; and if at the ſaid 
next aſßzes or ſeſſions the offender ſo. proclaimed ſhall not 
make ee of record, then upon every ſuch default 


tecorde be fame ſhall be as ſufficient convition in law, 
as if upon the \indiAment a verdict bid been found and 
recorded. / 7 ie n 


Lad By "the ſame ſtatute of 3 F. c. 4. Tf any perfon 
| all not _reſort\every' ſunday to ſome church chapel or uſukl 
place of common prayer, and thee hear divine ſervice, 
according to the 1 El. c. 2. one juſtice of the peace of 
that divifiog where the party (ball dwell, on proof to him 
mide of Tuch default by confeſſion, or oath of witneſs, 
may call .the ſaid party before him; and if be ſhall not 
make a ſyfficient excuſe and due proof thereof to the ſatiſ- 
faction of the ſaid juffice, he may give Wartänt to th 
ehbtchwitden of the ſaid parifh wherein the ſaid party 
mall dwell, to levy 12d. for every ſuch defalilt by giſtreſs 
ans (ale; and in default of ſich difiteſs, the (aid juſtice 
ay commit him to ſome priſon within the ſhire"diviſion 
or liberty wherein ſuch offender ſhall be I Fol 
payment be made; which ſaid forfeiture ſhall be ti und 
for the uſe of the'poor of that pariſh wherein the offender 
mall be "abiding at the time of the offener committed, 


Nur vo man ſnall be impeached upoß this clauſe, except 
he be called in queſtion for his default within dne month 
after the Taid default made. / ꝶ1. 
And no man being puniſhed according to this branch, 
145 2 the ſame offence. be puviſhed by the 1 El. c. 2. 
- 29. i . a g ** = * 2 1 
2. By che 23 El. r. 1. Evety perſon above the age of 
ſixteen yeats, Who ſhall not repair to fome church chapel 
or *uſual place of common prayer, but forbear the fame 

| | _ contrary to the 1 El. c. 2. ſhall forfeit to the queen's 
majeſty for every month which he ſhall ſd forbear 20 l.; 
N and over and beſides the faid forfeitures, every perſon ſo 
fordearing'by the ſpace of twelve months ſhall, after cer» 


ind ili. 


reer 


kißcate theteef in writing made into the King's bench by 
the biſhop of the dioceſe or a juſtice of: aſſie or a juſtice 
of the peace of the county where the offender ſhall dwell, 
be bound with two ſufficient. ſuteties in 200 l. at leaſt, to 
the good behaviour, and fo to continue bound; until he 
conform himſelf and come to church. Which ſaid for- 
feitures ſhall be one third to the king to bis own uſe ß 
one-third to the king for relief of the poor in the pariſn 
where the offence ſhall be committed, to be delivered by 
warrant to the principal officers in the receipt of the ex- 

chequer without further warrant from the king; and one 
third to him who ſhall ſue. And if ſuch perſon ſhall ot 

be able, or ſhall fail to pay the ſame within three months 
after, judgment given; he ſhall be committed ta priſon till 
be have paid the ſame, or conform himſelf to go to church. 


5. II. ann en 4 
oh if the offender ſhall before he be indicted, or at his 
atraignment or trial beſore judgment, ſubmit and conform 
bjmſelf before the biſhop of the dioceſe or before the juſ- 
tices where. be ſhall be indiQed arrajgned.or tried (having 
not before made like ſubmiſſion at his trial being indifted 
far tbe. firſt offence) ;z be ſhall be diſcharged, upon his: 
recognition of ſuch ſubmiſſion in open aſſizes or ſeſſons 
of the county where he ſhall be reſidents; . 100. 

Alſo every perſon which uſually on tue ſunday ſhall 
have in his houſe divine ſervice by law eſtabliſhed, and be 
tbereat himſelf moſt commonly preſent. and ſhall not ob- 
ſtinately refuſe to come to church, and ſhall alſa four 
times a year at leaſt be preſent at the divine ſervice in the 
church of the pariſh where he ſhall be reſident, or in ſome 
other common church or chapel of eaſe, {hall not incur 
any pain or penalty for not repairing to church. 12. 

And every grant conveyance bond judgment and exe- 
cution, made of covinous purpoſe to defraud any intereſt. 
right or title that may or ought to grow to the king or to 
any other perſon by any conviction or judgment on this 
ſtatute, ſhall be void againſt the king and agaioſt ſuch as- 
ſball ſue for ſuch penalty as aforeſaid. 7 13 

» But ſorbear the ſame contrary 10 the 1 El. c. 2.] A perſon 
who was fick for part of the time contained in an informa«. 
tion upon this ſtatute, ſhall not be at all excuſed by reaſon 
of ſuch. ſickneſs, if it be proved that he was a recuſant 
both before and after; for it ſhall be intended that he ob- 


ſlinately forbore during that time. 1 Haw. 14. 


ball forfeit to the queen's majeſ/ly for every month] It hath 
been, relolyed, that this ſtatuſe by inflicting 20 l. — 2 
| | | month's 
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ſpeak generally of à month. 


f 


month's abſence, diſpenſeth not with the forfeiture of 128. 
for the abſenet of one ſunday; for borh may well ſtand 

together; and the 22d. is immediately forfeited * — 
ablence of coach particular day. 1 Haw. 17. | 


Fer every month] The time of a month intended by this 


ſtatute, ſhall-ibe/compured not by the kalendar, but by the 
number of days, allowing twenty-eight days to each, 2c 
carding to the common t ule of 3 ſtatutes, which 
aw. 7 
-Qnethird to, &c.}) This clauſe for diftcibution of — 
ſorſeitures i is nevertheleſs conſiſtent with the former port. 
in giving the whole forfeiture to the queen; it being uſual 
in acts of parliament, to give the whole prnaky for any 
ctimioal matter to the king, and afterwards in the ſame 
act to make diſtsibution theteof and to ge part to bim 
that will ſue. 1 Haw. 18. 
And by the 29 Bl. c b. it is further enacted, that every 
ſeoffment gift grant .conveyance alienation eftate leaſe 
incumbrance and limitation of uſe, of or out of any lands, 
made by an perſon which bath not repaired- or ſhall not 
repair io ſome churely chapel or uſual place of common 
er, contraryito the 23 El. c. I. and which is revoca- 
at the pleaſure of ſuch offender, or in any wile direct- 


ly or indirectly intended for the behoof relief or mainte- 


Nance or at the diſpoſition. of ſuch (offender, or whereby, 
ſuch; offender or his family ſhall be maintained, ——f(ha}lt: 
be. utterly void as Wer A ſor Tevying the 5 


3 mall not extent to make void or esch any 
grant or leale made bona fide, without fraud or covin, 
whereupon the accuſtomed yearly rent or more ſhall be 
reſerved, os any other conveyance made bons fide upon 
2 conſideration, and without fraud or covin, which 

V not be yecoverable' at the pleaſure of the- offender, 
otherwiſe than to give behefit to the king to enjoy ſuch 
rents and payments mene continuance of ſuch leaſe 
and grant. % 8. 

And every conviction on ſuch offence hall be in abs 
king's bend h or at the affizes, and not elſewhere ; and 
ſhalt ſrom the juſtices before whom the record of ſuch 
cenvittion ſhall remain, be eſtreated into the exchequer 
before * . of aha n. next adde rr 


2 


, every fueh blender in | not cepairing. to eburch us 
ſhall be cbereof once convicted, ſhall in fach of the terms 
* or Michaelmas as ſhall be neat after ſuch con- 

viction, 
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viction, pay into the exchequer after the rate of 20 l. ſot 
evety month which ſhall be contained in the indiQment 
whereupon the conviction ſhall be; and ſhall alſo for 
every month efter {ſuch conviction wichout any other in- 
dictment or conviction pay into the exchequer it two times 
a year, viz. in every Eaſter and Miehaelmss term as much 
as ſhall then remain vnpaid, after the rate of 201; for every 
month after ſuch conviction, And if default ſhall be 
made in any 'part of any payment aforeſaid, the queen 
may by proceſs out of the exchequet ſeize all the goods 
and two parts of the lands liable to ſuch-feizure or to the 
penalties aforeſaid, leaving the third part only of ſuch 
lands for the maintenance of the offender and his family. 
4. Ty. | ' __ 
/ And for the more ſpeedy conviction of ſuch offender in 
not repairing to divine ſervice, the indictment mentioning 
the not coming of ſuch offender to the church of the pa- 
riſh where he at any time before ſuch indictment was or 
did keep houſe or refidence, nor to any other church chapel 
or uſual place of common prayer, ſhall be ſufficient in the 
law z and it ſhall not be needful to mention in the indict- 
ment that the offender was or is inhabiting within this 
realm; but if it ſhall happen any ſuch offender then not 
to be within this realm, the party ſhall be relieved by plea 
to de put in and not otherwiſe: And upon the indictment 
of ſuch offender, a proclamation ſhall be made at the 
affizes in which the indictment ſhall be taken (if the ſame 
de taken at any affize} by which it ſhall be commanded, 
that the body of ſuch offender ſhall be rendered to the 
ſheriff before the next afſizes; and if at the ſaid nent 
aſſizes the offender fo proclaimed ſhall not appear of re- 
cord, then upon ſuch default recorded, the ſame ſhall be 
as ſufficient'a conviction in law of the ſaid offence as if a 
trial had been by verdidct. / 5. a 
Provided, that when ſuch offender ſhall make ſubmiſſion 
and conform, or ſhall die; no forfeiture of 20 I. for a 
month or ſeizure of the lands of the offender,” from i 
ſubmiffion and conformity or death, and ſatisfaction of 
all the arrearages of 20 l. monthly, before ſueh ſeizure due 
or payable, ſhall enſye ur be continued againft ſuch of- 
fender, ſ. 6. a I e een 
And the lord treafurer, chaneellor, and chief baron of 
the exchequer, or two of them, may afhgn ſuch third 
4 given to the poor by the former act, as well for re- 


- 


"the poor, and of the houſes of corre Mon, as-of 
on Emme 


- 
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impotent and maimed ſoldiers z as: they or any two of 
them ſhall appoint. /. 7. 1e 10 4150) 
And this act ſhall not extend to continue any ſeizure 
of any lands of ſuch offender in the queen's hands, after 
the offender's-deatd, which: lands he ſhall have only for 
term: of his life, or in the _ of his wife. . 9. 
1 May ſeize all the goods} I he king, according to the bet. 
ter opinion, may ſeize the goods, but not grant them 
over; without an inquiſition to be taken. 1 Haw. 20. 
And two parts of, the lands] But the king cannot ſeize 
the lands till it appears by the return of an inquiſition to 
that purpoſe to be awarded, of what lands the offendet 
was. ſciſed ; becauſe the king's title to lands ought always 
to appear of record. 1 Haw. 20. * 

+ \ Shall not appear of record) If a recuſant who was pro- 
claimed at the aſſixes, render himſelf at the next aflizes 
to plead or traverſe z be muſt appear in perſon, and be is 
to be in-cuftody; for the words of the ſtatute and of the 
proclamation ate, that he ſhall render his body to the 
ſheriff. Kehng 35. oor nn mes > habe « 

O record] Anacual perſonal appearance of the deſend- 
ant will no way avail him, unleſs the ſame be entered of 
record... 1 Haw. 16. mY 

And by the 1 J. c. 4. Where any ſeizure ſhall be had 
of the two parts of the lands for the not payment ol. 20l. 
a month; ſuch two parts ſhall, according to the extent 
thereof, go towards the payment of ſuch 201. a month 
being unpaid by any ſuch recuſant : and the third part 
thereof ſha'l-not be extended or ſeized by the king for nut 
payment of the ſaid 201. a month. And where any ſeiz- 
ure (ball be bad of the two parts as aforeſaid, and ſuch 
xecuſant-ſhall-die, the debt or duty by reaſcn of his recu- 
lancy not being diſcharged ; in ſuch caſe the ſame two 
parts ſhall continue in his majeſty's poſſeflion until the 
reſidue of the ſaid debt or duty ſhall be diſcharged : and 
the king ſhall not ſeize or extend any third part deſcend- 
ing to any ſuch. heirs, either by reaſon of the recuſancy 


of his anceſtors, or the tecuſancy of any ſuch heirs. . 5. 


And moreover, by the 3 J. c. 4. it is further enacted, 
that every offender in not repairing to divine ſervice, be- 
ing once convicted, ſhall in ſuch of the terms of Eaſtet 

and Michaelmas as ſhall, be next after ſuch conviction, 


pay into the receipt of the,exchequer after the rate of 201. 


lor every month which, ſhall be contained in the indig- 


ment whereupon ſuch conviction ſhall be; and ſhall.a 
for every month after ſuch conviction, without any other 


indictment 
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indictment or conviAion, . forfeit 20 l. and pay into the 


receipt of the exchequer aforeſaid at two times in the 
year, viz, in every Eaſter and Michaelmas term, as much 
ſhall then ch unpaid after the rate of 20 l. for every 


month after ſuch {conviction 3 except in ſuch caſes where 
the king may . 
parts of the lands of ſuch offender, till the ſaid party be- 
ing indicted for not coming to church contrary to former 
laws ſhall conform himſelf and come to church, /,, 8. 

And every conviction ſo recorded, ſhall by the juſtices 
before whom the record of the conviction ſhall be, be cer- 
tified into the exchequer, before the end of the term fol- 
lowing ſuch conviction, in ſuch convenient certainty for 
the time and other circumſtances, as the court of exche- 
quer may thereupon award proceſs for the feizure of the 
lands and goods of every (ſuch offender as the cauſe ſhall 
require: And if default ſhall be made in any part of any 
payment aforeſaid contrary to the form herein before li- 
mited ; then, and ſo often, the king may by proceſs out of 
the exchequer ſeize all the goods and two parts as well of 
all the lands leaſes and farms of ſuch offender, as of all 
other lands liable to ſeizure os to the penalties aforeſaid by 
the true meaning of this act, leaving the third part only 
of the ſaid lands leaſes and farms for the maintenance af 
the offender his wiſe children and family. { 9. | 

And the king ſhall have power to refuſe the 20 l. 4 


month tho' it be tendred ready to be paid, and thereupon 


to ſeize two parts in three to be divided as well of all the 
lands leaſes and farms that at the time of ſuch ſeizure» ſhall 
be or afterwards ſhall come to any ſuch offender in nat 
coming to church or to any other to his uſe, as of all other 
lands liable to ſuch ſeizure or to the penalties aforeſaid, 
and the ſame to retain till ſuch offender ſhall conform 
himſelf, in lieu of the 201. monthly that during ſuch his 
ſeizure and retainer ſhall incur. Saving to all perſons 
(other than the offender his heirs or others claiming to bis 
or their ule) all leaſes. rents conditions and other rights 
and titles made and done without fraud. . 11. 
But the king ſhall not take into his two parts, but 
leave to ſuch offender, his chief manſon: houſe, as part 
of his third part; and ſhall not demiſe leaſe nor put over 
the ſaid. two parts nor. any part thereof to any reculant 
not to his uſe: And whoſoever ſhall take the ſame in leaſe 
or otherwiſe of his. majeſty, ſball give ſuch; ſecurity not. to 
commit nor ſuifer waſte, as by the court of.exchequer ſhall 
de allowed. / 12, | Yom T1909 100 
: WT And 


this act refuſe the ſame and take two 
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And no indictment againſt any perſon for not coming 
to church, nor any proclamation, outlawry, or oth&& 
proceeding thereupon ſhall be reverſed for any default in 
form, nor otherwiſe than by direct traverſe to the point of 
not coming to church. / 16. | PI 

Provided, that if ſuch perſon indicted ſhall ſubmit and 
conform and repair to church, he may from thence be 
admitted to. avoid and reverſe the inditment and all pro- 
ceedings thereupon, as if this act had not been made. 

17. | | 
7 And every of the ſaid offences againſt this act may be 
inquired of heard and determined before the juſtices of the 
king's bench or of aſſize or before the juſtices of the peace 
in ſeſſions, / 36. | a Dot 

Shall be reverſed for any default in form) But it hath been 
reſolved, that the party is only reſtrained from taking ad- 
vantage of defects in the record itfelf, and that he may 
plead any collateral matter, as a pardon, or a former con- 
viction. 1 Haw. 17. dee {Naa 


3 
F 
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And that he may even reverſe a judgment after verdict 
for any ſuch defect in the record itſelf, as tends to the 
— king's prejudice, as the omiffion of a capiatur, or the 


like ; and that he may reverſe an outlawry for any com- 
mon defect, upon putting in bail, and traverſing the in- 
dictment as to the point of not coming to church; which 
is very agreeable to the purport of the whole clauſe, the 
latter part whereof ſeems manifeſtly to [qualify the gene- 
rality of the former. 1 Haw, 17. 

[By the 31G. 3. c. 32. / 3. No perſon who ſhall take 
and ſubſcribe the oath therein before appointed to be taken 


and ſubſcribed by papiſts (for which ſee Daths, 20 B.), 


hall be convicted or proſecuted upon, or ſhall be liable to be 
proſecuted upon the laſt recited ſtatutes, or any'of them, or 
upon any other ſtatute, or any other law of this realm, by 
indictment, information, action of debt or otherwiſe, or 


hall be proſecuted in any eccleſiaſtical court, for not re- 


ſorting or repairing to his or her pariſh church or chapel, 
or ſome other uſual place of common prayer, to hear di- 
vine ſervice, and join in public worſhip, according to the 
forms and rites of the church of England, as by law 
eſtabliſhed. Bur the laws for frequenting divine ſervice on 


| fundey, mall continue in force againſt all perſons except 
hoſe 'w 


ho ſhall come to ſome congregation or place of re- 
ligious worſhip permitted that act (for which ſee 


infra XI. VI.) or the act of Toleration.] | 


"% ; AVI, Per- 
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XVI. Perverting others or being perverted to popery. 7 


By the 23 El. c. 1, All perſons who ſhall have or pre- 
tend to have power or ſhall put in practice to abſolve per- 
ſuade 'or withdraw any of the ſubjects from their natural — 
obedience, or to withdraw them for that intent from the 
eſtabliſhed to the Romiſh religion, or to move them to 
promiſe any obedience to any pretended authority of the 
ſee of Rome or of any other prince ſtate or potentate to be 
had or uſed within this realm, or ſhall do any overt act to 
that intent or purpoſe, ſhall be guilty of high treaſon}, /. 2. 
And if any perſon ſhall be willingly abſolved or wich» 
drawn as aforeſaid, or*willingly be reconciled, or ſhall 
. promiſe any obedience to any ſuch pretended” authority 
prince ftate or potentate ; he, his procurers, and coun- 
fellors, ſhaſl be guilty of high-treafon, / 2 
And all perſons that ſhajl. wittingly be aiders or main- 
. tainers of ſuch perſans. ſa offending, knowing the ſame, 
ot ſhall. conceal any ſuch offence, and ſhall not within 
twenty days after their knowledge of the offence diſcloſe 
the ſame to a juſtice of the peace or other high officer, 
ſhall be guilty of miſpriſion of treaſon.” ſ. 3. 
Pretend to have power, or ſhall put in practice] Upon the 
indinent” againſt Campion and others, 33 El concerning 
which the judges were aſſembled at ſerjeants inn, it was 
reſolved by them, that if any perſon ſhall? pretend to 
bave power to abſolve, tho' he move none with an intent 
to draw them from their obedience; or ſhall move any 
with an intent to draw them from their obedience, tho” 
he pretend not to have power to abſolve; both theſe 
_ afts, ſingly taken, are treaſon within the purview of this 
ſtatate. Gi. 536, [ Savil. 3.) Pa: 


VII. Entering into foreign ſervice. | 


By the 3 Fec. c. 4. If any gentleman or perſon of higher 
degree, or any perſon that ſhall bear any office or place 
of captain, lieutenant, or any other place charge or office 
in camp army or company of ſoldiers or conduct of ſol - 
diers, ſhall go voluntarily out of the realm to ſerve any 
foreign prince ſtate or potentate, or ſhall voluntarily ſerve 
any ſuch, before he ſtall become bound by obligation 
with two ſuch ſureties as ſhall be allowed of by the offi- 
ders who ſhall take the bond unto the King in the ſum of 
20 l. at the leaſt with condition to the effect following, 
ſhall be a felon, The tenor of which condition follow- 
eth: .. 19. | 5 noho” 46 
8 fil. L. That 


* 
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That if the within bounden A. B. ſhall not at any time 
then after be reconciled to the pope or ſee of Rome, nor 
ſhall. enter into or conſent unto any plot or conſpiracy 
whatſoever againſt the king's majeſty his heirs and ſuc- 

ceſſors or any his and their eſtate and eftates realms or 
dominions, but ſhall within convenient time after know- 
ledge thereof had reveal and diſcloſe to the king's ma- 
jeſty his heirs and ſucceſſors or ſome of the lords of his or 
their honourable privy council all ſuch practices plots and 
conſpiracies z. that then the ſaid obligation to be void, 


20. 


e cuſtomer and comptroller of every port haven 


And th 
or creek; or one of them, or their or either of their deputy, 
may take the ſaid bond; taking for the fame 6 d. and no 
more. Which ſaid cuſtomer and comptroller ſhall regiſter 
and certify every ſuch bond into | 
once every year, on pain of 5]. / 21. 

And where any ſuch perſon ſhall paſs out of the cinque 
ports or any member ger the lord warden of the 
cinque ports, or any perſon 

"ſuch bond as al 7. 42. 


el XVILL Refufing the eaths and ſubſcriptions. 


the court of exchequer 


bim appointed, may take 


woe amv wn Ah io a 


t. By the 7 J. 6. b. If any. perſon of or above the 
degree of a baron or baroneſs and above the age of eighteen 
years ſhall ſtand and be preſented indicted. or convicted 


for not comin 
0 according to 


to church or not receiving the ſacrament 
aw, before the ordinary, or other having 


lawful power to take ſuch preſentment; or indictment; 


then three of the privy council, whereof the lord chan- 


cellor lord treaſurer lord privy ſeal or principal ſecre- 
tary to de one, upon knowledge thereof ſhall require ſuch 
per ſon to take the oaths of allegiance and ſupremacy : 


And if any other 


perſon of and above the ſaid 


under the {aid degree, ſhall ſo ſtacd and be preſented in- 
dicted or convicted; or ii the miniſter petty conſtable and 


- churchwardens or any tWo of them ſhall complain to any 


: Juſtice of the peace near adjoining to the place where any 


$i 
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rſon complained of ſhall dwell, and the ſaid juſtice ſhall 
nd cauſe of ſuſpicion z then any one juſtice of the peace 
within whoſe commiſſion or power ſuch perſon ſhall be, 
or to whom complaint ſhall be made, ſhall upon notice 
thereof require ſuch perſon. to take the ſaid oaths, And 


if any perſon being of the age of eighteen years or 7 
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ſhall refuſe ta take the ſaid oaths duly tendred; then the 
perſons authoriſed to give the ſaid oaths ſhall commit him 
to the common gaol till the next aſſizes or ſeſſions, where 
the ſaid oaths ſhall be again in the ſaid open ſeſſions re- 
quired of ſuch perſon by the juſtices of afſize or of the 
then.and-there preſent ; and if he ſhall then alſo re- 

fuſe, be ſhall incur a premunire, (Except women covert; 
who ſhall be committed only to priſon, there to remain 
without bail till they will take the ſaid oaths.) /,. 26. 
And every perſon refuſing to take the ſaid oaths, ſhall 
be diſabled to execute any publick place of judicature or 
bear any other office (being no office of, inheritance or 
miniſterial ſunction), or to uſe or practiſe the common 
or civil law, or the ſcience of phyſick or ſurgery, or the 
art of an apothecary, or any liberal ſcience, for gain. 


27. 5 
* [By 31 C. 3. c. 32. Roman catholicks who ſhall take 


and ſubſcribe the oath and declaration herein contained, 


are exempted from proſecution for not reſorting to a place 
of worſhip according to the rites of the church of England, 
provided they reſort to a place of djvine worſhip permitted 
dy that act. Vid. ſupra AV. Wich regard to practitioners 
in law, vid. infra XX XV. } FY 

2. By the 13 C. 2. fl. 2. c. 1. No perſon ſhall be 
placed elected or choſen to any office or place of mayor, 
alderman, recorder, bailiff, ton clerk, common council 
man, or other oſſice of magiſtracy place or truſt or other 
employment relating to the government of cities, cor- 
porations, boroughs, cinque ports, and other port towns; 
who ſhall not have received the ſacrament accordigg to 
the rites of the church of England, within one year next 
before ſuch election: and in default thereof, every ſuch 
election and placing ſhall be void (c). 

3. And by the 25 C. 2. c. 2. For preventing dangers 
which may happen from popiſh recuſants; every perſon 
who ſhall be admitted into any office civil or military, 
\ ſhall within three months after his admittance receive the 
ſacrament of the Lord's ſupper, actording to the uſage of 
the church ef England, in ſome publick church on the 
Lord's day immediately after divine ſervice and ſermon : 
And ſhall at the ſame time that he takes the oaths (which 
ſhall be within fix months after his admittance, 9 G. 2. 
c. 26.) deliver into the court a certificate of his having 
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47 | | 
And if he ſhall execute the ſame after ſuch times ex - 


Popery. . 
fo received the ſacrament under the hands of the miniſter 
and churchwarden, and ſhall make proof of the truth 
thereof by two witneſſes upon oth ; all which ſhall be 
put upon record in the ſaid court. /. 2, 3. "© 
And if he ſhall negl-& or refuſe ſo to do, he ſhall be 
diſabled to hold ſuch office, and the ſame ſhall be void, 


pired, and be convicted thereupon in the courts at Weſt. 
minſter or at the aſſizes; he ſhall be diſabled to ſue or 
uſe an action bill plaint or information in courſe of law, 
or to proſecute any ſuit in any court of equity or to be 
guardian of any child, of executor or adminiſtrator of any 
28 or capable of any legacy or deed of gift, or to 

ar any office, and ſhall forfeit 500 l. to him who ſhall 


ſue. / 5. | | 
And at the fame time when he takes the oaths,” he ſhall 


alſo make and ſubſcribe this declaration following, under 


the ſame penalties and forfeitures, viz. I A. B. 40 declare, 
that I do bilieve that there is not any tran/ub/lantiation in the 
ſacrament of the Lord's ſupper, or in the eli ments of bread and 
_— at or after the conſecration thereof by any perſon what- 
euer. ſ. g. n 
IBy 31 G. 3. c. 32. /. 7. Roman catholicks who may 
be choſen or otherwiſe appointed to bear the office of high 
conſtable or petty conſtable churchwarden overſeer of the 
poor or any other parochial or ward office, and. ſhall 
ſcruple to take upon them any thing required by the law to 
be taken or done in reſpect of ſuch employment, may and 
' ſhall execute ſuch office by a ſufficient deputy, to be by 
them lawfully provided and approvgd, and who (hall com- 
75 - 22% the laws in this behalf. Vid. 1 G. 1. fl. 2. c. 13. 
18. | | 
By the ſame act, /. 18. no perſon ſhall be ſummined to 


make the above-mentioned declaration againſt tranſub- 
ſtantiation, or be proſecuted for not obeying ſuch ſum- 
mons. 2, Whether this ſhall excuſe a neglet? or refuſal 
to make it in the above-mentioned caſe ?] 

* 4. And by the 7&8 V. c. 27, Every perſon who 
* ſhall refuſe to take the oaths of allegiance and ſupremacy, 
when tendred to bim by any perſon lawfully authoriſed 


to adminiſter or tender the ſame ;z or ſhall refuſe or neglect 


to appear when lawfully ſummoned in order to have the 
- faid-oaths tendred to him; — ſhall, until he have duly 


taken the ſaid oaths, be liable to ſuffer as a popiſh recu- 
ſant convict, And for the better levying the penalties 
- to 


\% 
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to the king, the perſons tendring the. oaths ſhall upon 
ſych refuſal or default of appearance record and enter in 
parchment the chriſtian and ſurname and place of abode of 


ſuch perſon ſo refuſing or not appearing, together with 


the time of ſuch tender and refuſal or default of appear- 


ance, and ſhall deliver the ſaid record or entry to the juſ- 


tices of aſſize at the next aſſizes, who ſhall forthwith 
eſtreate the ſame into the exchequer to be there entred 


of record, that the court may proceed thereupon as againſt 


popiſh recuſants convict. / 1. b 


And no perſon who ſhall refuſe to take the faid oaths, 


or being a quaker ſhall refuſe to ſubſcribe the declaration 


of fidelity. (which oaths and. ſubſcription the ſheriff or 


chief officer taking the poll at any election of members 
of parliament at the requeſt of any one of the candidates 
ſhall admiviſter) ſhall be admitted to give any vote at ſuch 
election. / 19. 

5. Aud by the 1 C. fl. 2. c. 13. Two juſtices of the 
peace, or any other perſon who ſhall be by his majeſty 
for tnat purpoſe ſpecially appointed by order in the privy 
council or by commiſſion under the great ſeal, may ad- 
minifter and tender the oaths of allegiance ſupremacy and 
abjuration to any perſon whom they ſhall ſuſpect to 
be dangerous or diſaffected to his majeſty. or his govern» 
ment: And if any perſon to whom the ſaid oaths ſhall be 
ſo tendred ſhall neglect or refuſe to take the fame; ſuch 
juſtiges or other perſon ſpecially to de appointed as afore- 
ſaid, tendring the ſaid oaths ſhall certify the refuſal 
thereof to the next quarter ſeſſions where ſuch refuſal ſhall 
be made; and the ſaid refuſal ſhall be recorded. amongſt 
the rolls of that ſeſſions, and ſhall be from thence certi- 
fied by the clerk of the peace into the chancery or king's 
bench, there to be recorded amongſt the rolls of ſuch 
court, in a roll ro be there kept for that purpoſe only; 
and every perſon ſo negleRing or refuſing to take the ſaid 
oaths, ſhall be from the time of ſuch neglect or refuſal 
adjudged a popiſh recuſant conyict. . 10, Y 

And two juſtices or any other perſon ſo ſpecially ap- 
pointed as aforeſaid by writing under. their hands and 


ſeals may ſummon any perſon to appear before them at a. 


certain day and time therein to be appointed, to take the 
ſaid oaths; which ſaid ſummons ſhall be ſerved upon ſuch 
perſon or left at his'dwelling-houſe or uſual place of abode 
with one of the family there; and if ſuch perſon ſo ſum- 
moned ſhall negle& or refuſe to appear, then upon due 
proof upon oath of ſerving the ſaid ſummons, ſuch juſ- 
"Is | 4 a nm 
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tices. Fi he? ee as aforeſaid ſhall certify the ſame 
to the next ſeſſions, there to be entred upon the rolls; 
and if ſuch perſon ſhall neglect or refuſe to appear and 
take the faid oaths at the ſaid ſeſſions, the names of the 
perſon ſo certified being publickly read at the. firſt meet- 
ing of the ſaid ſeſſions, ſuch perſon ſhall be adjudged a 
popiſh recuſant convict, and as ſuch to forfeit and be 
proceeded againſt as if he had actually refuſed to take the 
oaths; and the ſame ſhall be from thence certified by the 


| elerk of the peace into the chancery or king's bench, there 


to be recorded in a roll to be kept for that purpoſe only. 
=" 2” ge} 

. (But by 31 G. 3. c. 32. / 18. no perſon ſhall be ſum- 
moned to take the oath of ſupremacy, or be proſecuted for 
not obeying ſuch di 


XIX. Armour and ammunition, 


1. By the 3 J. c. 5. All ſuch armour 13 and 
munition, as any popiſh recuſant cenvic! ſhall have in his 
houſe or elſewhere, or in the poſſeſſion of any other at 
his diſpoſition, ſhall be taken from them by warrant of 
four juſtices of the peace at their general or quarter ſeſ- 
fions to be holden in the county where ſuch popiſh re- 
cuſant ſhall be reſident (other than ſuch neceſſary, wea- 
pons as ſhall be thought fit by the ſaid juſtices to remain 
and be allowed for the defence of ſuch recuſant's perſon 
or houſe) ; and the ſaid armour and munition ſo taken, 
ſhall be kept at the coſts of ſuch recuſant, in ſuch places 
as the ſaid four juſtices at their ſaid ſeſſions ſhall appoint. 
27. | 

14 And if ſuch perſon ſhall refuſe to declare unto the ſaid 
juſtices, or to any of them what armour he hath, or ſhall 


_ hinder or diſturb the delivery thereof to any of the faid 


juſtices or to any other perſon author iſed by their warrant 
to take and ſeize the ſame ; he ſhall forfeit his ſaid ar- 
mour gunpowder and munition, and ſhall alſo be impriſoned 


by warrant of any juſtice of the peace of ſuch county for 


three months, / 28. | . | 
And notwithſtanding. the taking away the ſame, the 
ſaid popiſh recuſant ſhall be charged with the maintain- 
ing of the fame, and with the buying providing and 
maintaining of horſe and other armour and munition, in 
ſuch fort as other ſubjects ſhall be appointed and com- 
manded according to their ſeveral abilities and qualities; 


and the fajd armour and munition, at the charge of ſuch 


popiſh 
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popiſh recuſant for them, and as their own proviſion of 
armour and munition, ſhall be ſhewed at every muſter 
ſhew or uſe of armour to be made within the ſaid county, 


» 29» 
7 2 And by the 1 V. © 15. It ſhall be lawful for any 
two juſtices of the peace, who ſhall know or ſuſpect any 
perſon to be a papiſt, or ſhall be informed. that any per- 
ſon is or is ſuſpected to be a papiſt, to tender, and they 
ſhall forthwith tender to him the declaration of the 30 C. 2. 

2. c. .: and if he ſhall refuſe to make and ſub- 
ſcribe the ſame, or ſhall refuſe or forbear to appear before 
the ſaid juſtices for the making and ſubſcribing the ſame 
upon notice to him given or left at his uſual place of 
abode by any perſon authoriſed in that behalf by warrant 
of the ſaid juſtices ; he ſhall from thenceforth' be liable to 
all the penalties forfeitures and diſabilities in this act men · 
tioned, / 2. | ; 

And the ſaid juſtices ſhall certify the name ſurname and 
uſual place of abode of every ſuch perſon, who being-re- 
quired ſhall refuſe or negle& to make and ſubſcribe the 
{aid declaration, or to appear before them for that pur- 
poſe ; as alſo of every perſon who ſhall make and ſabſcribe 
the ſame,—at the next ſeſſions, to be there filed and kept 
amongſt the records. / 3. 

And no papiſt or reputed papiſt ſo refuſing or making 
default, ſhall have in his houſe or elſewhere, or in the 
poſſeſſion of any other to his uſe or at his diſpoſition, any 
arms weapons gunpowder or ammunition (other than 
ſuch neceſſary weapons as ſhall be allowed to him. by or- 
der of the juſtices in ſeſſions, for the defence of his houſe 
or perſon): and two juſtices by their warrant may au- 
thoriſe any perſon in the day time, with the aſſiſtance of 
the conſtable or his deputy, to ſearch for all arms wea- 
pons gunpowder or ammunition, which ſhall be in the 
| houſe cuſtody or poſſeſſion of any ſuch papiſt, or reputed 
papiſt, and ſeize the ſame for the uſe of the king ; which 
ſaid juſtices ſhall at the next ſeſſions deliver the ſame in 
open court for the uſe aforeſaid. / 4. 

And every papiſt or reputed papiſt who ſhall not withia 
ten days after ſuch refuſal or making default as aforeſaid, 
diſcover and deliver or cauſe to be delivered to ſome juſtice 
of the peace, all arms weapons gunpowder or ammuni- 


tion whatſoever, which he ſball have in his hoyſe or 


elſewhere, or which ſhall be in the poſſeſſion of any 
perſon to his uſe ; or ſhall hinder or diſturb any perſon 


authoriſed by warrant of two juſtices to ſearch for and 
14 | ſeiae 
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ſeize the ſame ;——ſhall be committed to the common 
aol by warrant of two juſtices for three months without 
bail, and ſhall alſo forfeit the ſaid arms and pay treble the 


value of them to the king, to be appraiſed by &e juſtices 


at the next ſeſſions, / 5. 

And every perſon who ſhall conceal, or be privy or 
aiding or aſſiſting to conceal, or who knowing thereof 
ſhall not diſcover to a juſtice of the peace the arms wea- 
pons gunpowder or ammunition of any perſon fo refufing 
er making default, or ſhall hinder or diſturb any perſon 
authoriſed as aforeſaid in ſearching for taking and ſeizing 
the ſame, ſhall be committed to the common gaol by 
two juſtices, for three months without bail, and ſhall 
alſo forfeit treble the value of the ſaid arms to the king, 
6. | 

And if any perſon ſha!l diſcover any concealed arms, 
weapons, ammunition or gunpowder belonging to any 
perſon refuſing or making default as aforeſaid, ſo as the 
ſame may be ſeized; the juſtices on delivery of the ſame 
at the ſeſſions, ſhall as a reward for ſuch diſcovery, by 
order of ſeſſions allow him a ſum of money amounting ta 
the full value of the arms weapons ammunition or gun- 
powder ſo diſcovered: the ſaid ſum to be aſſeſſed by the 
judgment of the ſaid juſtices at their ſaid ſeſſions, and 
to be levied by diſtreſs and (ale of the goods of the of- 
ſender. /. 7. N 

But if any perſon who ſhall have fo refuſed or made 
default, ſhall deſire to ſubmit and conform, and for that 
purpoſe ſhall preſent himſelf before the juſtices at the 
next ſeſſions where his default {hall be certified, and ſhall 

there in open court make and ſubſcribe the ſaid declaration 
and take the oaths of allegiance and ſupremacy, he ſhall 
be diſcharged. / 8. 


4 0 1 AA. Horjes. 


. i 
No papiſt or reputed papiſt, fo reſuſing or making de- 


Fault ia making and ſubſcribing the declaration as by the 


laſt mentioned act of the 1 . c. 15. ſhall have or keep 


in his poſſeſſion any horſe above the value of 5 1, ; and 


two juſtices by their warrant may authoriſe any perſon, 
with the aſſiſtance of the conſtable or his deputy, to 
ſearch for and ſeize the ſame for the uſe of the king. 


perſon Sill conceal, or be aiding in con- 
ch horſe; he ſha!) be committed to prifon 


by 


And if * 
u 
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by ſuch warrant without bail for three months, and ſhall 
alſo forfeit to the king treble value of ſuch horſe, which 


yalue is to be ſettled as aforeſaid. /. 10. (a) OY 


XXI. Popiſb baptiſm. 
Every popiſh recuſant who ſhall have a child born, 
ſhall within one month next after the birth, cauſe the 


ſame to be baptized by a lawful minifter, according to 


the laws of the realm, in the open church of the pariſh 
where the child ſhall be born, or in ſome other church 
near adjoining, or chapel where baptiſm is uſually ad- 
miniſtred ; or if by infirmity of the ghild it cannot be 
brought to ſuch a place, then the ſame ſhall within the time 
aforeſaid be baptized by the lawful minifter of any of the 
ſaid pariſhes or places: on pain that the father of ſuch 


child if be be living one month after the birth, or if he be 


dead then the mother of ſuch child, ſhall forfeit 1001; 
one third to the king, one third to him who ſhall ſue in 
any of the king's courts of record, and one third to the 


poor of the ſaid pariſh, 3 J. C. LL 7. 14. i | 


XXII. Popiſh marriage. 


1. By the 3 J. c. 5. Every man being a popiſh recu- 
| fant convict, who ſhall be married otherwiſe than in ſome 
open church or chapel, and otherwiſe than according to 
the orders of the church of England, by a miniſter law- 
fully authoriſed, ſhall be diſabled to have any eftate of 
freehold into any lands of his wife as tenant by cour- 


8 


4) It is to be obſerved here that the 1 V. c. 15. which 
introduces the penalties and diſabilities mentioned in this and 
the preceding number, is not noticed by the 31 C. 3. c. 32.3 
and the 30 C. 2. fl. 2. c. 1. is not farther mentioned in that 
act, than with regard to perſons coming into the king's pre- 
ſeace, &c. Vid. the act, 5 20. et infra XX X11. May not there- 


fore the declaration of the 30 C. 2. fl. 2. c. 1. (againſt tran- - 
ſubſtantiation and the adoration of ſaints, infra XXLX.) till 


be required of catholicks, who have conformed to the 31 G. 3. 
c. 32. and muſt they not make it in order to avoid the two 
laſt mentioned diſabilities? eſpecially as the penalties of the 
1 V. c. 15, attach not upon convittion in a proſecution ar 
ſuit jn any court for being a papiſt, &c. which is remedied by 
316. 3. c. 32. f 4. but upon certificate by two juſtices of the 
peace, of the refuſal of a papiſt or reputed papiſt to make and 
{ubſcribe the above mentioned declaration, I 
| teſy; 
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teſy; and every women being a popiſh;recuſant-convic, 
who ſhall be married in other form than as aforeſaid, 
ſhall be diſabled not only to claim any dower of the in- 
heritance of her huſband, or any jointure of the lands of 
her huſband, but alſo of her widow's eſtate and frank- 
bank in any cuſtomary lands whereof her huſband died 
ſeiſed, and likewiſe be diſabled to have any part of her 
huſband's goods: And if any ſuch man ſhall be married 
with any woman, otherwiſe than as aforeſaid, which 
woman ſhall have no lands whereof he may be intitled to 
be tenant by the courteſy ; he ſhall forfeit 1001., half to 
the king, and half to him that ſhall ſue in any of the 
king's courts of record. / 13. 

2. But by the 26 G. 2. c. 33. After March 25, 1754, 
if they ſhall be married any where in England, other than 
in a church or publick chapel (unleſs by ſpecial licence 
from the archbiſhop of Canterbury), or without pub- 
lication of banns, or licence, the marriage ſhall be void, 
[And nothing in the 31 G. 3. c. 32. ſhall extend to re- 
peal any part of 26 G. 2. c. 33. /« 12. | 


XXIITT. Papiſb burial. 


If any popiſh recuſant, man or woman, not being ex- 
communicate, ſhall! be buried in any place, other than in 
the church or church yard, or not according to the ec- 
cleſtaſtical laws of this realm; the executors or admini- 
ſtrators of every ſuch perſon ſo buried, knowing the ſame 
or the party that cauſeth him or her to be ſo buried, ſhall 
forfeit 20 J., one third to the king, one third to him that 
ſhall ſue in any of the king's courts of record, and one 
third to the poor 1 the pariſh where ſuch perſon died. 

» & 5. / 15. [And by the 31 C. 3. c. 32. / 11. 
Abc 2 wn act ſhall — *. to —* Rama! ca- 
tholick eccleſiaſſick who ſhall officiate at any funeral in 
any church or church yard. ] 


XXIW. Heirs of popiſb recuſants, 


Tf any recuſant ſhall die, his heir being no recuſant; 
fuch heir ſhall be freed from all penalties and incumbrances 
in reſpect of his anceſtor's recuſancy: And if at the 
deceaſe of ſuch recuſant his heir ſhall be a recuſant, and 
after ſhall become conformable and obedient to the laws 
of the church, and repair to church, and continue there 
during the time of divine ſervice and ſermons, and 25 
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ſhall take the oaths of allegiance and ſypremacy before 
the archbiſhop” or biſhop of the dioceſe ; ſuch” heir ſhall 
be freed from all penalties and incumbrances happening 
by reaſon of bis anceſtor's recuſancy, 1 J. c. 4. f 3. 


1 M. c. 8. 
But if the heir of any recuſant ſhall be within the age of 


ſixteen years at the deceaſe of his anceſtor and ſhall after 
his age of ſixteen years become a recuſant ; ſuch heir ſhall 
not be freed of any of the penalties and incumbrances 
happening by reaſon of his, anceſtor's recuſancy, until 
he ſhall ſubmit or conform himſelf, and become obedient 
to the laws of the church, and repair to church, and take 
the oaths of allegiance and ſupremacy as aforeſaid ; and 
yet nevertheleſs, from and after ſuch ſubmiſſion and oath 
taken, every ſuch heir ſhal! be freed from all penalties and 
incumbrances happening by reaſon of his anceſtor's re- 


cuſancy. 1 J. c. 4. / 4. 1 V. c. 8. 


XXYV. Popiſh wife recuſant convif, 

1. By the 3F. c. 5. Every married woman being a 
popiſh recuſant conviet (her huſband not being a popifh/ 
recuſant convict) who ſhall not conform her ſelf, but 
ſhall forbear to repair to ſome. church or uſual place 
of common prayer there to hear divine ſervice and to re- 
ceive the ſacrament, by the ſpace of one whole year next 
before the death of her huſband, ——fhall forfeir to the 
king the iſſues and profits of two parts of her jointure 
and of her dower during her life, out of any lands which 
were her huſband's,” and alſo be diſabled to be execurrix 
or adminiſtratrix of her ſaid huſband, and to have or de- 
mand any part or portion of her ſaid deceaſed huſband's 
goods or chattels. /. 10. 

2. And by the 7 7. c. 6. If any married woman being 
convicted as a popiſh recuſant for not coming to church, 
ſhall not in thfee months conform herſelf and repair to 
church and receive the ſacrament : ſhe ſhall be committed 
to priſon by one of the privy council, or the biſhop of 
the dioceſe, if ſhe be a baroneſs; or if ſhe be under that 
degree, by two juſtices of the peace (one whereof to be 
of the quorum), until ſhe ſhall conform her ſelf and 
come to church and receive the ſacrament x unleſs her 
huſband ſhall pay to the king 101. a month, or the third 
part of his lands at his own choice, ſo long as ſhe te- 
maining a recuſant convict ſhall continue out of priſon. 


J. 28. 
| AVI. 
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'  XXV1.) Popiſh ſervants or ſejourners, 

By the 37. . 4. Every perſon who ſhall willingly 
maintain retain relieve keep or harbour. in his houſe, any 
ſervant ſojourner or ſtranger who ſhall. not repair to ſome 
church or chapel or uſual place of common prayer ta 
hear divine ſervice, but ſhall forbcar the ſame for a month 
together, not baving a reaſonable excuſe, ſhall forfeit 101, 
a month, / 32. 

And every perſon who ſhall knowingly retain or keep 
in his ſervice fee or livery, any perſon who ſhall not re- 
pair to ſome church chapel or uſual place of common 
prayer to hear divine ſervice, but ſhall forbear the 
ſame for a month together, ſhall forfeit 10 l. a month. 


i 

But this ſhall not extend to puniſh or impeach any 
perſon, for maintaining retaining relieving keeping or 
harbouring bis father or mother wanting (without fraud 
or covin) other habitation or ſufficient maintenance, or 
the ward of any ſuch perſon, or any perſon that ſhall 
be committed by authority to the cuſtody of any by 


© whem they ſhall be fo relieved maintained or kept. 


73 


4. | 
The ſaid offences to be inquired of heard and deter- 
mined, before the juſtices of the king's bench, or of af- 
fize, or before the juſtices of the peace in ſeſſions, 
36. | | 
1 {But by the 31 C. 3. c. 32. / 3- No perſon who ſhall 
take and ſubſcribe the oath therein before appointed to be 
taken (for which ſee Paths, 20 B.) ſhall be convicted or 
proſecuted upon the ſtatute of 3 J. c. 4. for keeping or hav- 
ing any ſervant or other perſon, being a papiſt or reputed 
papitt, or perſon profefling the popiſh religion, who ſhall 
not ſo'repair to his or her pariſh church or chapel, or ſome 
ſuch other uſual place of common prayer as atoreſaid, ] 


AVI. Popiſb ſchoolmaſters. 


1. By the 23 El. c. 1. If any perſon ſhall keep or 
maintain any ſchoolmaſter, which ſhall not repair to church 


or be allowed by the biſhop of the dioceſe; he ſhall ſorſeit 


10 l. a month. / 6. 
Provided, that no ſuch ordinary, or their miniſlers, 
ſhall take any thing. for the ſaid allowance. And if 


ſuch (choolmaſter or teacher ſhall teach contrary to this 
| 12 | al; 
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283 he ſhall be diſabled to be a teacher of youth, and be 
impriſoned for a year. fe 7. 
Tbe ſaid forfeiture to be, one third to the king to his 
own uſe; one third to the king for relief of the poor in 
the pariſh where the offence ſhall be committed, to be 
delivered by warrant to the principal officers in the receipt 
of the exchequer without further warrant from the king; 
and one third to him who ſhall ſue : and if ſuch perſon 
ſhall not be able, or ſhall fail to pay the ſame within three 
months after judgment given, he ſhall be committed to 
priſon till he have paid the ſame, or conform himſelf to 
go to church, / 11. | 
But if the oftender ſhall, before he be indicted, or at 
his arraignment or trial before judgment, ſubmit and 
conform himſelf before the biſhop of the dioceſe, , or be- 
fore the juſtices. where he ſhall be indicted arraigned or 
tried (having not before made like ſubmiſſion at his trial 
being indicted for the firſt offence) ; he ſhall be diſ- 
charged, upon his recognition, of ſuch ſubmiſſion in 
open aſſizes or ſeſſions of the county where he ſhall be re- 
ſident. /. 10. V 990k | f 
2. And by the 1 J. c. 4. No perſon ſhall keep any 
{chool or be a ſchoolmaſter, out of any of the univerſi- 
ties or colleges of this realm, except it be in ſome pub- 
lick or free grammar ſchool, or in ſome ſuch noble- 
-man's or. gentleman's houſe as are not recuſants, or 
where the ſchoolmaſter ſhall be ſpecially licenſed by the 
.archbiſhop biſhop or guardian of the ſpiritualities of the 
dioceſe ; on pain that as well the ſchoolmaſter, as alſo 
the party that ſhall retain or maintain any ſuch ſchool- 
maſter, ſhall forfeit each of them 40 s. a day: the one half 
of which forfeitures ſhall be to the king, and half to him 
that will fue. / 9. A, 
© [But by the 31G. 3. c. 32. Roman catholicks'/who 
have conformed to the regulations of that act are entitled 
to teach youth as tutors or ſchoolmaſters, under certain 


regulations; for which ſce Schools, 4.] 4 | 
XXVII. Papiſts Hall not ſucceed to the crown of 


this realm. du eee 
1. By the 1 Ws 2. c. 2. Every perſon that ſhall 
de reconciled to or ſhall hold communion with the ſee or 
church of Rome, or ſhall profeſs the popiſh religion, or 
hall marry a papiſt, ſhall be excluded and be for ever in- 


capable to inherit poſſeſs or enjoy the crown and govern- 
ment 


* 
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ment of this realm; and in ſuch caſe the people ſhall be 
abſol ved of their allegjance ; and the crown ſhall deſcend 
to and be enjoyed by ſuch perſon being a proteſtant, as 

ſhould have inherited and enjoyed the ſame, in caſe the 
perſon ſo reconciled, holding communion, or ptofeſſing, 
or marrying as aforeſaid were naturally dead. ſg. 
And every king and queen who ſhall come to and 
ſucceed to the imperial crown of this kingdom, ſhall on 
. the firſt day of the meeting of the firſt parliament nent 
after their coming to the crown, fitting on the throne 
in the houſe of peers in the preſence. of the lords and 
commons, or .at their coronation, before ſuch perſon who 
Mall adminiſter the coronation oath at the time of their 
taking the ſaid oath. (which ſhall firſt happen) make 
and ſubſcribe the declaration of the 30 C. 2. But if he 
or ſhe ſhall be under the age of twelve years, then every 
ſuch king and queen ſhall make and ſubſcribe the ſame at 
their coronation, or at the firſt day of the meeting of the 
firſt parliament as aforeſaid, which ſhall firſt happen after 
ſuch king or queen ſhall have attained the ſaid age of 
twelve years. /. 10. i MA VE. 

2. And by the ſecond article of the union of the king- 
doms of England and Scotland, All papiſts, and per- 
ſons marrying papiſts, ſhall be excluded from, and for 
ever incapable to inherit poſſeſs or enjoy the imperial 
crown of Great Britain and the dominions thereunto 
belonging; and in every ſuch caſe, the crown and go- 
vernment, ſhall deſcend to and be enjoyed by ſuch perſon 
being a proteſtant, as ſhould have inherited and Enjoyed 
the ſame, in caſe ſuch papiſt or perſon marrying a papiſt 
was naturally dead, 5 An. c. 8. | 


X. _'Papiſts ſpall not fit in eitber bauſe of par- 


liament. 


By the 30 C. 2. fl. 2. c. 1. No perſon that ſhall be a 
peer of the realm, or member of the houſe of peers, ſhall 
vote ot make his proxy in the houſe of peets, or fit there 
during any debate in the ſaid houſe of peers ; nor any 
perſon that ſhall be a member of the houſe of commons, 
mall vote in the houſe of commons, or ſit there during 
any dehate after the ſpeaker is choſen ; ugtil he. ſhall 
take the oaths of allegiance, and ſupremacy (and abjura- 
tion, 1 G. fl. 2. c. 13.) and make and ſubſcribe this de- 
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1 A. B. do ſolemnly and _— in 'the preſence of 
God, profeſs, teſtify, and declare, That I do believe that 
in the ſacrament of the Lord's {upper there is not any 
tranſubſtantiation of the elements of bread) and wine into 
the body and blood of Chriſt, at or after the conſecration 
thereof, by any perſon whatſoever : And that the invoca- 
tion, or adoration of the Virgin Mary, or any other ſaint, 
and the ſacrifice of the maſs, as they are now uſed in the 
church of Rome, are ſuperſtitious and idolatrous, And T1 
do ſolemnly in the preſence of God, profeſs, teſtify, and 
declare, That I do make this declaration, and every part 
thereof, in the plain and ordinary ſenſe of the wards read 
unto me, as they are commonly underſtood by Engliſh 
proteſtants, without any evaſion, equivocation or mental 
reſervation whatſoever, and without any diſpenſation al- 
ready granted me for this purpoſe by the pope or any other 
authority or perſon whatſoever, or without any hope of 
any ſuch diſpenſation from any perſon or authority what- 
ſoever, or without thinking that I am or can be acquitted 
before God or man, or abſolved of this declafation, or 


any part thereof, altho' the pope, or any other perſon or 
petſons, or power whatſoever, ſhall diſpenſe with or an- 


nul the ſame, or declare that it was null or void from the 
beginning. / 2, 3. | 

Which ſaid oaths and declaration ſhall be ſo'emnly and 
publickly-made and fubſcribed betwixt the hours of nine 


in the morning and four in the afternoon, by every ſuch 
peer and member of the houſe of peers at the tahle in the 
middle of the houſe, before he take his place in the houſe, 
_ and whilſt a full houſe of peers is there with theit ſpeaker 
in his place; and by every ſuch member of the houſe of 
commons, at the table in the middle of the ſaid houſe, 


and whilſt à full houſe of commons is there duly ſitting 


with their ſpeaker in his chair: and the ſame to be done 
in either houſe in ſuch like order or method, as each houſe 
is called over reſpectively. , 4. : 


And if any peer or member of the houſe of peers, or 


member of the houſe of commons, ſball offend againft, 


this act; he ſhall be deemed and adjudged a popiſh recu- 
ſant convict, and ſhall forfeit and ſuffer as ſuch ; and 
ſhall be diſabled to execute any office or place of profit or 
truſt, civil or military; or to ſit or vote in either houſe 


of parliament, or to make a proxy in the houſe of peers ; 


or to ſue or uſe any action, bill, plaint, or information in 


cCourſe of law, or to proſecute any ſuit in any court of 


equity; 
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equity; or to be guardian of any child, or 'exerutor of 
adminiſtrator of any perſon, or capable of any legacy or 


_ deed of gift; (or to vote at any election for members of 


rliament, 1 G. f. 2. c. 13;) and ſhall forfeit 5001. to 
im who ſhall ſue. / 6. 

And it ſhall be lawful for the houſe of peers and houſe 
of commons, or either of them reſpectively, as often 2s 
they ſhall ſee occaſion, to order and cauſe all or any of 
the members of their reſpective houſes, openly in their 
reſpective houſes of parliament, to take the ſaid oaths, 
and to make and ſubſcribe the faid declaration, at ſuch 
times, and in ſuch manner, as they ſhall appoint: And 
if any peer ſhall, contrary to ſuch order made by their 
faid houſe, wilfully preſume to fit therein, without takin 
the ſaid oaths and ſubſcribing the ſaid declaration; be ſhall 
be diſabled to fit in the ſaid houſe of peers and give any 
voice therein either by proxy or otherwiſe, during that 
parliament: And if any member of the houſe of commons 
hall contrary to ſuch order made by their houſe, wilfully 
preſume to ſit therein, without taking the ſaid oaths, and 
making and ſubſcribing the ſaid declaration ; he ſhall be 


diſabled to fit in the ſaid houſe of commons, or to give | 
any voice therein, during that parliament. / 7. = 


And where any member of the houſe of commons ſhall 


be ſo diſabled to fit or vote, his place ſhall be void; and a 
* writ ſhall iſſue for the election of a new member, /. 


And during the time of taking the ſaid oaths and mak- 


ing and ſubſcribing the declaration, all proceedings ſhall 
ceaſe; and the ſaid -oaths declaration. and ſubſcription, 


together with a ſchedule of the names of the perſons who 


ſhall tzke and ſubſcribe the ſame, ſhall be made and en- 
- tred in parchment rolls provided by the clerk of the houſe 


of lords and the clerk of the houſe of commons ; and none 


of the peers or members ſhall pay to ſuch clerk above 12d. 


for ſuch entry: All which rolls the ſaid clerks ſhall with- 
out fee ſhew te any perſon defiring to look upon the 


: 


ſame. 1 11. 


XXX. Papiſts [reciy/ants comvi?] ſhall not preſent io 
"7 Ws  benefices. 

1. By the 3 J. c. 5. Every perſon being a p:pi/ recu- 

ant convif?, ſhall be utterly diſabled to -preſent to any 

benefice with cure or without cure, prebend, or any other 


_ eccleſiaſtical living ; or to collate or nominate to any free 


{c hool, 


— * 


Dr co. 


CEE nzDNACSMDOgO2LS Wy gy RY RU A wu oi 


wo, > 


7 wwe ww ww» rm wy © TT. 


— 9 


* 


1 % — 2 Oo© 


Poperp. 

Tchool, hoſpital, or donative; or to grant any avoidance 
of any benefice, prebend, or other eccleſiaſtical living. 
J. 18. 88 | 

7 And the chancellors and ſcholars of the univerſity of 
Orſerd, fo often as àhy of them ſhall be void, ſhall have 
the preſentation, nomination, collation, and donation of 
and to every ſuch benefice, prebend, or eccleſiaſtical liv- 
ing, ſchool, hoſpital, and donative, in the counties of 
Oxford, Kent, Middleſex, Suſſex, Surry, Hampſhire, Berk- 
ſhire, Buckinghamſhire, Glouceſterſhire, Worcefterſhire, Staf- 
fardſhire, Warwickſhire, Wiltſhire, Somer ſetſhire,  Devon« 
ſhire, Cornwall, Dorſetſhire, Herefor dſþi re, Northa lone 

ſhire, Pembrokeſhire, Caermarthenſhire, Brecknockſhire, Mon- 

mouthſhire, Cardiganſbire, Montgotneryſhire, the city of Len- 

din, and in every city and town being a county of itſelf 
within any of the limits and precincts of any of the coun- 

ties aforeſaid, as ſhall happen to be void during ſuch time 


a3 the patron thereof ſhall be a recuſant convict as afore- 


ſaid. J. 19. | 
And the chancellor and ſcholars of the univerſity of 
Cambridge ſhall have the preſentation, nomination, colla- 


tion, ad donation of and to every ſuch benefice, prebend, 


or eccleſiaſtical living, ſchool, hoſpital, and donative, 


Cambridgeſhire, Huttingdonſhire, Suffolk, Norfolk, Lincoln- 
ſhire, Rutlandſbire, Letcefler ſhire, Derbyſhire, Nottingbam- 
Hire, Shropſhire, Cheſhire, Lancaſhire, Yorkſhire, the count» 
ty of Durham, Northumberland, Cumberland, Meſimoreland, 
Radnorſhire, Denbiſhire, Flintſhire, Carnarvonſhirt, Angle- 
ſeyſbire, Merionethſhire, Glamorganſhire, and in every cit 
and town being a county of itſelf within the limits and 
precincts of any of the ſaid counties, as ſhall happen to be 
void during ſuch time as the patron thereof ſhall be a re- 
cuſant convict as aforeſaid, /. 20. 

Provided; that neither of the ſaid chancellors nor ſcho- 
lars of either of the ſaid ugiverſities, ſhall preſeat or no- 
minate to any benefice with cure, prebend, or other eccle= 
haſtical living, any ſuch perſon as ſhall then have any 
other benefice with cure of ſouls: And if any ſuch pre- 
ſentation or nomination ſhall be made of any ſuch perſon 
ſo beneficed, the ſame ſhall be void. /. 21. 

Being a popiſd recuſant coxvif?] And this whethet he be 
convicted before the avoidance or after; for the words are 

eral, that the univerſity ſhall preſent ſo often as any 
uch benefices ſhall be vod; and avoidances before con- 
viction are within the ſame miſchief as avoidances after; 
Vor. III. M and 


within the counties of Eſſex, Hertford/bire, Badſordſbire, 


16 


Popery, 
and it would be a hard conſtruction that general words 
- ſhall not be extended to remedy all caſes which are within 
equal miſchief, Comyns, 182. Gibſe 771. | 
Shall be utterly diſab'ed] They were utterly diſabled be- 
fore, by being made excommunicate, in ſect. 2. as was ob- 
ſerved by Finch ſolicitor, in-the caſe of Knight and Dauncer ; 
and therefore of what force ſoever inſtitution or induction 
when given upon ſuch a preſentation, may be againſt 
ſtrangers, there is no doubt but the biſhop may refule to 


give it, and take the benefit of the lapſe, in caſe no other 


reſents, who hath right, and is capable of preſenting, 
For that the biſhop in this caſe, as in others, hath right to 
lapſe, appears from hence, that the ſtatute intended no 
more than to put the univerſity in the place of the patron; 
all rights which belong to others, remaining as they were 

before, Gib/. 771. 
To preſent] Hereby the patron is only diſabled to pre- 
ſent ; and he continues patron as to all other purpoſes; 
and therefore he ſhall confirm the leaſes of the incumbent. 

1 Haw. 32. | ; 
Or to grant an avoidance] But ſuch perſon, by being diſ- 
abled to grant an avoidance, is no way hindred from grant- 
ing the advowſon itſelf in fee, or for life or years boaa 
fide, and for good conſideration. 1 Haw. 32 

And the chancellor and ſcholars) The two clauſes which 


give this benefit to the univerſities reſpeRively, are private 
C 


auſes, whereof the judges, without pleading of them, 
cannot take notice. 10 Co. 57, 

So often as any of them ſhall be vaid] But if an advowſon 
or avoidance, belonging to ſuch a perſon, come into the 
king's hands, by reaſon of an outlawry, or conviction of 


recuſancy, or the like; the king, and not the univerſity, | 


ſhall preſent. 1 Haw. 32. 

During ſuch..time as the patron thereof ſhall be a recuſant 
conviet] When the preſentation for that turn is veſted in 
the univerſity, altho“ afterwards the recuſant conformeth 
"himſelf, or dieth, yet the univerſity ſhall preſent. 10 Ca. 


iy By the 1 V. c. 26. Every perſon who ſhall refuſe 
or neglect to make and ſubſcribe the declaration of the 
30 C. 2. when the ſame ſhall be tendred by two jullices 
of the peace as in the ſaid act is mentioned; or who ſhall, 
upon notice given as by the ſaid act, refuſe or forbear to 
appear before them for the making and ſubſcribing there- 
of, and ſhall thereupon have his name firname and place 


of abode certified and recorded at the ſeſſions TIER 
|. , 9 uc 
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ſuch perfor ſo recorded, ſhall be from henceforth adjudged 


diſabled to make ſuch preſentation, collation, nomination, 
donation, or grant of any avoidance of any benefice, 
prebend, or eccleſiaſtical living, as fully as if ſuch perſon 


were a, popiſh, recufant convict. And the univerſities 


ſhall have the preſentation, nomination, collation, and do- 
nation. / 2. Wh 

And where any perſon ſhall be ſeiſed or poſſeſſed of any 
advowſon, right, of preſentation, collation, or nomination 
to any ſuch eccleſiaſtical living, free ſchool, or hoſpital as 
aforeſaid, in truſt for any papitt or popiſh recuſant, who 
ſhall be convicted or difabled as by the 3 Fa. c. 5. or by 
this act; he ſhall be diſabled to preſent nominate or col- 
late to any ſuch eccleſiaſtical living free ſchool or hoſpital, 
or to grant any avoidance. thereof, and ſuch preſentations 
nominations collations and grants ſhall be void; and the 
univerſities ſhall proceed, as if ſuch recuſant convict t 
diſabled were ſeiſed or poſſeſſed thereof, . 3. 

And if any truſteg, or mortgagee or grantee. of any 
avoidance ſhall preſent nominate or collate, or. cauſe to be 
preſented nominated or collated any perſon to any ſuch ec- 
cleſiaſtieal living free ſchool or hoſpital, whereof the truſt 
ſhall be for any recuſant convict or diſabled, without give 
ing notice of the avoidance in writing to the vice chancel» 
lor within three months next after the avoidance.; he ſhall 
forfeit 00 l. to the reſpecliv e chancellor and ſcholars of 
the univerſity to whom the preſentation nomination or col- 
lation ſhall belong. f 4+ F 

Provided, that the ſaid chancellors and ſcholars of either 
univerſity, ſhall not preſent or nominate to any. benefice 
with cure -prebend or other eccleſiaſtical living, any per- 
ſon as ſhall then have any other benefice with cure of 
fouls: and if any ſuch preſentmeat ſhall be had or made 
of ou fuch perſon ſo beneficed, the ſame ſhall be utterly 
void, /. 5. 

wr ki perſon ſo preſented or nominated to any be- 
nefice with cure, ſhall be abſent from the ſame above ſix 
days in any one year; in ſuch caſe the ſaid benefice ſhall 
be void. /. 6. 

Provided always, that if any ſuch perſon ſhall preſent 
himſelf at the ſeſſions for that place where his name wag 
recorded, and ſhall there in open court make and ſubſcribe 
the ſaid declaration, and take the oaths (of allegiance and 
ſupremaey, 1 V. c. 8.) he ſhall be diſcharged, of the ſaid 
diability, and be enabled to make ſuch preſentment colla- 
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tion nomination donation and grant, as if this act had not 
been made. / 7. | 

8. 2. Refuſe or Ler- In the caſe of Fitzherbert and 
the univerſity of Oxford, the party was ſummoned to take 
the oaths, but refuſed to attend, Upon which occaſion, 
it was declared by the court, that the juſtices ought to be 

reſent at the time appointed ; and if they ate not there, 
{es a good excuſe for the party, if the patty attends ; but 
there is no neceſſity that the juſtices ſhould be preſent, if 
the party does not come; it is ſufficient if they leave 
notice at the place, to give them notice if the pa 
comes; and the party himſelf is obliged to do the 2 
act, namely, to attend at the time and place appointed. 
Comyns, 183. 
3. And by the 12 An. ft. 2. c. 14. It is further enacted, 
that every papiſt or perſon making profeſſion of the po- 
piſh religion, and every child of ſuch perſon not being 
a proteſtant under the age of twenty-one years, and every 
mortgagee truſtee or perſon any way intruſted directly or 
indireQly, mediately or immediately, by or for ſuch papiſt 
or perſon making proſeſſion of the popiſh religion or ſuch 
child as aforeſaid, whether ſuch truſt be declared by writ- 
ing or not, ſhall be diſabled to preſent collate and nominate 
to any benefice prebend or eccleſiaſtical living ſchool hoſpi- 
tal or donative, or to grant any avoidance of any benefice 
prebend or ecclefiaſtical living; and every ſuch preſent- 
ment collation nomination and grant, and every admiſſion 
inftitution and induction thereupon ſhall be void: and the 
univerſities ſhall have the preſentation nomination collation 
and donation. / 1. I, 

And when any preſentation to any benefice or eccle- 
ſiaſtical living ſhall be brought to any archbiſhop biſhop 
or other ,ordinary, from any perſon who ſhall be reputed 
to be, or whom ſuch archbiſhop biſhop or other ordinary 
ſhall have cauſe to ſuſpect to be a papiſt or truſtee of an 
perſon making profeſſion of the popiſh religion, or ſuſ- 
— * to be ſuch ; ſuch archbiſhop biſhop or other ordinary 

Il tender or adminiſter to every ſuch perſon (if preſent) 
the declaration againſt tranſubſtantiation of the 25 C. 2. 
and if abſent ſhall by notice in writing to be left at the 
place of habitation of ſuch perſon, appoint ſome conve- 
nient time and place when and where ſuch perſon ſhall ap- 
pear before ſuch archbiſhop biſhop or other ordinary, ot 
ſome perſons to be authoriſed by them by commiſſion 


under their ſeal of office; who ſhall, upon ſuch ap- 
I 4 . peatance, 
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pearance, tender or adminiſter the ſaid declaration to the 
party making ſuch preſentation 7 and if he ſhall neglect or 
refuſe to make and ſubſcribe the declaration ſo tendred, or 
ſhall negle or refuſe to appear upon ſuch notice, ſuch 
preſentation ſhall be void; and in ſuch caſe the archbiſhop 
biſhop or other ordinary ſhall, within ten days after ſuch 
neglect or refuſal, ſend and give a certificate under their 
| ſeal of offiee of ſuch negle& or refuſal to the vicechan- 
cellor; and the preſentation to ſuch benefice, for that turn 
only, ſhall be veſted in the reſpeRive chancellor and ſcho- 
lars. /. 2. 

14 the better diſcovery of ſecret truſts and fraudu- 
lent conveyances made by papiſts, it is enacted, that when 
| thepreſentation of any perſon preſented to any benefice or 
eccleſiaſtical living ſhall be brought to any archbiſhop 
biſhop or other ordinary; he ſhall, before he give inſtitu- 
tion, examine the perſon [preſented upon oath, whether to 
the beſt and utmoſt of his knowledge and belief, the per- 
ſon who made ſuch preſentation be the true and real pa- 
tron, or made the ſame in his own right, or whether he 
be not mediately or immediately, directly or indirectly, 
truſtee or any way intruſted for ſome other, and whom b 
name, who is a papiſt or maketh profeſſion of the bopiſh 
religion, or the children of ſuch, or for any other and 
whom, or what he knows, has heard, or believes touching 
the ſame ; and if ſuch perſon ſo preſented ſhall refuſe to be 
examined, or ſhall not anſwer directly, the preſentation 
ſhall be void. /. 3. 

And the chancellors and ſcholars of the reſpective uni- 
verſities, to whom the preſentation to ſuch benefices and 
eccleſiaſtical tivings ſhall belong in caſe the rightful 
patrons had been popiſh recuſants convict, and their pre- 
ſentees or clerks, may for the better diſcovery of ſuch 
ſecret and fraudulent truſts, exhibit their bill in any court 
of equity, againſt ſuch perſon preſenting, and ſuch per- 
ſon as they have reaſon to believe to be the ceſtuy que 
truſt of the advowſon, or any other perſon who they have 
cauſe to ſuſpect may be able to make any other or further 
diſcovery of ſuch ſecret truſt and practices; to which bil}, 
the defendants being duly ſerved with proceſs of the court, 
ſhall forthwith directly anſwer : and if they ſhall refuſe or 
neglect to anſwer, in ſuch time as ſhall be appointed by the 
court, the bill ſhall be taken pro confeſſo, and be allowed 
as evidence againſt ſuch perſon ſo neglecting and refuſing, 
and his truſtees, and his or their clerk ; proyided, that 

 Ug every 


= 
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every perſon having fully anſwered ſuch bill, and notknow- 
ing of any ſuch truſt, ſhall be intitled to his coſts to be 
taxed according to the courſe of the court. 4. 

And the court where any quare impedit mall be depend- 
ing, at the inſtance of the ſaid chancellor and ſcholars or 
their clerk being plaintiffs or defendants in ſuch ſuit by 
motion in open court, may make a rule or order requiring 
ſatisfaction upon the oath of ſuch patron. and his Clerk, 
who in the ſaid ſuit ſhall conteſt the right of the whiver- 
ſity to preſent, by examination of them in open court, or 
by commiſſion under the ſea} of ſuch court for the exami- 
vation of them, or by affidavit as the ſaid court ſhall. find 
moſt proper, in order to the diſcovery of any ſecret truſt 
frauds or practices relating to the ſaid preſentation ; and 
if it appear to ihe court, upon the examination of ſuch 
patron: or clerk,. that the ſaid. patron is but a truſtee, then 
they ſhall diſcover who the perſon is and where he lives; 
and upon their refuſal to make ſuch diſcovery, or to give 
ſatisfaction as aforeſaid, they ſhall be puniſhed as guilty 
of a contempt of the court: And if the faid patron or his 
clerk ſhall diſcover the perſon for whom the ſaid patron is 
a truſtee; then the court, on motion made in open court, 
ſhall make a rule or order, that me pet ſon for whom the 
patron is a truſtee ſhall in the ſaid court, or before com- 
miſſioners to be appointed for that purpoſe under the ſeal 
of the ſaid court, make and ſubſcribe the declaration 
againſt tranſubſtantiation of the 25 C. 2 and likewiſe on pain 
of incufring a contempt of the ſaid court, ſhall give ſuch 
further ſatisfaction upon oath relating to the ſaidgruſt, as 
the court ſhall think fit: and ſuch perſon ſo required to 
make and ſubſcribe the ſaid declaration, and refuſing or 


neglecting ſo to do, ſhall be eſteemed as a popiſh recuſant 


convict in reſpect of ſuch preſentation. . 
And the anſwer of fuch patron and the perſon for whom 
he is intruſted and his and their clerk or any of them, 
and their examinations and affidavits taken as aforeſaid by 
order of any court where ſuch quare impedit ſhall be de- 
pending, or by any archbiſhop biſhop or other ordinary, 
or the commiſſioners as aforeſaid (which examinations ſhall 
therefore. be reduced into writing and ſigned by the party 
examined ſha]l be allowed as evidence againſt ſuch patron 
ſo preſenting and his clerk, {| 6. KO tat 
Provided, that no ſuch bill, nor any diſcovery to be 
made by any anſwer thereunto, or to any ſuch examina- 
tion as aforeſaid, ſhall be made uſe of 10 ſubject any ,4 
| . Lo on 
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ſon making ſuch diſcovery or not anſwering ſuch bill, to 
any penalty or forfeiture, other than the Joſs of the pre- 
ſentation then ia queſtion, /. 7. 

And in caſe of any ſuch bil} of diſcovery exhibited by 
the chancellor and ſcholars ors their preſentee, no lapſe 
ſhall incur, nor plenarty be a bar againſt them, in reſpect 
of the benefice or eccleſiaſtical living touching which ſuch 
bill ſnall be exhibited, till after three months from the 
time that the anſwer to ſuch bill ſhall be put in, or the 
ſame be taken pro confeſſo, or the proſecution thereof de- 
ſerted ; provided that ſuch bill be exhibited before any 
lapſe incurred. / 8. 

And the chancellor and ſcholars may ſue a writ of 
quare impedit by the name of chancellor and ſcholars, 
or by their proper names of incorporation, at their election. 


And in caſe of any ſuch truſt confeſſed or diſcovered by 
any anſwer to ſuch bill or ſuch examination as aforeſaid, 
the court may inforce the producing of the deeds relating 
to the ſaid truſts, by ſuch methods as they ſhall find pro- 

r. % 10. 

4 100 by the 11 G, 2. c. 17. It is further enacted, 
that every grant to de made of any advowſon or right of 
preſentation collation. nomination or donation of and to 
any benefice prebend or eccleſiaſtical living ſchool hoſpital 
or donative, and every grant of any avoidance thereof, 
by any papiſt or perſon making profe ſſion of the popiſh 
religion, whether ſuch truſt be declared by writing or 
not, ſhall be null and void, unleſs ſuch grant be made 
bona fhde and for a full and valuable conſideration to 
and for a proteſtant purchaſer and. merely and only for the 
benefit of a proteſtant ; and every ſuch grantze or perſon 
claiming under any ſuch grant ſhall be deemed to be a 
truſtee for a papiſt or perſon. profeſling the popiſh religion 
within the aforeſaid act of 12 Au.; and all ſuch grantees, 
and perſons claiming under ſuch grants, and their preſen- 
tees, ſhall be compelled to make ſuch diſcovery relating to 
ſuch grants and preſentations made thereupon, and by 
ſuch methods, as by the ſaid act. And every deviſe to 
be made by any papiſt or perſon proſeſſing the popiſh 
religion, of any ſuch advowſon or right of preſentation 
. collation nomination or donation or any ſuch avoidance, 
with intent to ſecure the benefit thereof to the heirs or fa- 
mily of ſuch papiſt or perſon proſeſſing the popiſh religion, 
ſhall be null and void ; and all ſuch deviſes, and perſons 
- claiming under ſuch . their preſentees, * 
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like manner be compelled to diſcover, whether to the beſt. 
of their knowledge and belief, ſuch deviſes were not made 


. * 


to the ſaid intent. /. 5. .. 


XXXI. Shall be as excommunicated. ; 


7. By the 3 J. c. 5. Every popifh recuſant convif} ſhall 
ſtand and be reputed to all intents and purpoſes diſabled, 
as a perſon lawfully and duly excommunicated, and as if he 
had been ſo denounced and excommunicated according 
to the laws of this realm, until be ſhal! conform himſelf 
and come to church and hear divine ſervice and receive 
the ſacrament according to the laws of this realm and 
take the oaths (of allegiance and ſupremacy, 1. c. 8.); 
and every perſon ſued by ſuch perſon ſo to be diſabled, 
may plead the ſame in diſabling of ſuch, plaintiff, as if he 
were excommunicated by ſentence in the eccleſiaſtieal 
court, / 11. ENT ey 

2. And by the 3 J. c. 4. Upon any lawful writ war- 
rant or proceſs awarded to any ſheriff or other officer, 

for the taking of any popiſh recuſant (actually) excommu- 
nicated for ſuch recuſancy : it ſhall be lawful for ſuch 
ſheriff or other officer, if need be; to break open any 
houſe wherein ſuch perſon excommunicate ſhall be, or to 
raiſe the power of the county, for the apprehending of 
ſuch perſon, and the better execution of ſuch warrant writ 
e. 735 . nc 


 KXXIT. Shall not repair to court. 


1. By the 3 F. c. 5. No popiſh recuſant canvidt ſhall 
come into the court or houſe where the king or his heit 
apparent to the crown ſhall be, unleſs he be commanded 
ſo to do by the king, or by warrant fram the lords and 
others of the privy council, on pain of 100 l., half to the 
king, and half to him that ſhgll ſue in any of his majeſty's 
courts of record. 2. =, | | 
2. And by the 30 C. 2. ff. 2. c. 1. Every peer of this 
realm, and member of the houſe of peers, and every 
peer of Scotland or Ireland, being of the age of one and 
twenty years or upwards, not having taken the oaths (of 
allegiance and ſupremacy, 1 . c. 8.) and make and ſub- 
ſcribed the declaration againſt popery of the 30 C. 2. fl. 2. 
c. 1. and every member of the houſe of commons not 

| having taken the ſaid oaths and made and ſubſcribed the 
ſaid declaration, and every perſon convicted of popiſh re- 
* ä Feuſaneys 
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cufancy, who ſhall come adviſedly into or remain in the 
reſence of the king, or ſhall come into the court or houle 
where he reſides, ſhall ſuffer all the pains forfeitures and 
diſabilities of this act; unleſs he do in the next term after 
ſuch his coming or remaining take the ſaid oaths, and 
make and ſubſcribe the ſaid declaration, in the high court 
of chancery, between the hours of nine and twelve in 
the forenoon : That is te ſay, he ſhall be diſabled to exe» 
cute any office or place of profit or truſt, civil or military; 
or to fit or vote in either houſe of parliament or to make 
a proxy in the houſe of peers; or to ſue or uſe any ac- 
tion, bill, plaint, or information in courſe of law, or to 
proſecute any ſuit in any court of equity; or to be guar- 
dian of any child, or executor or adminiſtrator of a 


perſon, or capable of any legacy or deed of gift; and ſhall 


forfeit 5001. to him who ſhall ſue, /. 5, 6. 


But this act ſhall not extend to the prejudice of any 


ſon for coming into or remaining in the preſence of 
lhe king, who ſhall firſt have licence ſo to do by warrant 
under the hands and ſeals of fix privy counſellors, by or- 
der of his majeſty's privy council, upon ſome urgent 
oecaſion therein to be expreſſed ; ſo as ſuch licence exceed 
not ten days, and that it be firſt filed and put upon record 
in the office of the petty bag in chancery, for any one to 
view without fee: and no perſon to be licenſed abo: 
thirty days in any one year. / 12. | 
Provided, that if any offender ſhall after ſuch offence 


take the oaths and ſubſcribe the declaration in the chan- 


cery in manner aforefaid ; he (ball from thenceforth be 
freed and diſcharged from all ſeizures, penalties and loſles 
which he might otherwiſe ſuſtain by reaſon of being a po- 
iſh recuſant convi by virtue of this act, and from all diſ- 
bilities and incapacities incurred thereby; ſo as ſuch free- 


dom and diſcharge extend not to reſtore any ſuch perſon ' 


to any office or place filled up, nor to any other office till 
after a year from taking the ſaid oaths and making the ſaid 

7 not / to make void the ſaid forfeiture of 500 l. 
13. 

[But by the 31 G. 3. c. 32. / 20. This penalty of 
the 30 C. 2. c. I. is repealed as to peers, or members of 
the houſe of peers of Great Britain or Ireland, profeſſing 
the Roman catholick religion, who ſhall take and ſub- 


ſeribe the oath preſcribed by that act. 
XXXTIL. 
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i Popery. 
XX. X III. Shall not come within ten miles of London, 


x. By the 3 J. c. 5. All popiſh recuſants who ſhall come 
dwell or remain within the city of London or within ten 
miles thereof, who ſhall be indicted or convicted of recyu- 
fancy, or who ſhall not repair unto ſome uſual church or 
chapel and there hear divine fervice, but ſhall forbear the 
fame by the ſpace of / three months, ſhall within ten days 


after ſuch indictment or conviction depart from the ſaid 


city and ten miles compaſs of the ſame, and alſo ſhall 
deliver up their names to the lord mayor if ſuch recuſant 
be within the city or the liberties thereof; and if the (aid 


recuſant ſhall dwell or remain in any other county within 


ten miles of the ſaid city, then he ſhall within the aid 
ten days deliver up his name to the next juſtice of the 
peace within ſuch county: on pain of forfeiting to the 
king 100 J.; half of which ſhall be to the king, and half 
to him that will ſue in any of the king's courts of record, 
4+ 

4 And by the 11. c. 9. For the better diſcovering 
and removing all papiſts and reputed papiſts out of Lon- 
don and Weſtminſter and ten miles of the ſame; the 
Jord mayor, and every juſtice of the peace of London 
Weſtminſter and Southwark, and of the counties of Mid- 
dleſex Surrey Kent (and Eſſex, 1 V. c. 17.) ſhall cauſe 
to be arreſted. and brought before him every perſon, not 
being a merchart foreigner, as is reputed to, be a papiſt, 
and tender to him the declaration of the 30 C. 2. ff. 2. 
c. I. and if he refuſe to make and ſubſcribe the fame, 
and ſhall after ſuch refuſal continue within the ſaid diſ- 
-tance, he hall forfeit and tuffer as a popiſh recuſant con · 
vict. 2 | 


And every juſtice of the peace ſhall certify every ſuch 


' ſubſcription before him taken, and alſo the names of all 


pet ſons refuſing upon tender to make or ſubſcribe as aſote- 


ſaid, under his hend and ſeal, into the court of king's 
bench the next term, or elſe at the next quarter ſeſſions 
of the county or place where ſuch taking ſubſcribing or 
refuſal ſhall happen: And if the ſaid perion, ſo refuſing 


and certified, ſhall not within the next term or (ethons 
- after ſuch refuſal appeat in the court of king's bench or 


ſefions where ſuch certificate ſhall be returned, and in 
open court make and ſubſciibe the ſame, and indorſe ot 


enter his ſo doing upon the certificate ſo returned * 


ſtomary lan 
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| be from the time of ſuch his neglect or refuſal taken 
and adjudged a popiſh recuſant convict, and as ſuch to 
forfeit and be proceeded againſt, / 3. | | 
But this act not to extend to any foreigner being a 
menial ſervant to any ambaſſador or publick agent. /. 4. 

[But by 31 C. 3. c. 32. / 19. Theatof 1 V. c. g. 
ſhall not extend to any perſon proſeſſing the Roman ca- 
tholick religion who ſhall take and ſubſcribe the vath of al- 
legiance, abjuration, and declaration therein before ap- 
pointed to be taken and ſubſcribed ; for which ſee Daths, 
20. B. and infra ALV I.] 0 | 


** XIV. Shall not remove above five miles from their 
HDabitalion. 


1. By the 35 El. c. 2. Every perſon above the age of 
ſixteen, and having any certain place of abode, who be- 
ing a popiſb recuſant all be convicted for not repairing to 


church, (vid. ſupra XV.) and being within this realm at 
the time he ſhall be convicted, ſhall within forty days next 


after ſuch conviction (if not reſtrained by impriſonment, 
or by the king's command, or by order of fix or more of 
the privy council, or by ſickneſs, and in caſe of ſuch re- 
ſtraint then within twenty days after the removal of ſuch 
reſtraint) repair to his place of uſual dwelling and abode, 
and ſhall not at any time after remove above five miles 
from thence z on pain of forfeiting his goods, and alſo of 
forfeiting to the king all his lands rents and annuities 
during life. J 3. | : 
And every ſuch offender which hath copyhold or cu- 
hs, ſhall forfeit the ſame during his life to the 
lord of the manor, if ſuch lord be not a popiſh recuſant 
convict ; and if he be, then ſuch forfeiture ſhall be to the 
king. /. 5. 
And all ſuch perſons as are to repair to their place of 
dwelling and abode, and not to remove above five miles 


from thence as is aforeſaid, ſhall within twenty days next 


after coming to ſuch place notify their coming thither, 
and preſent themſelves and deliver their true names in 
writing, to the miniſter or curate of the pariſh and to a 
conſtable of the town; and thereupon the ſaid miniſter or 
curate ſhall enter the ſame in a book to be kept in every 
pariſh for that purpoſe, /, 6. | 

And the ſaid miniſter or curate and the faid conſtable 


ſhall certify the ſame in writing to the next general or 


quarter 
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quarter ſeſſions, to be entred by the clerk of the peace ig 
the rolls of the ſeſſions. /. 7. 

And if any ſuch perſon, being a popiſh recuſant (not 
being a feme covert, and not having lands of the clear 
vow yalue of twenty marks, or goods above the value 
of '401,) ſhall not within the time before limited repair 
to his place of uſual dwelling and abode, and thereupon 
notify his coming as aforeſaid ; or at any time after his 
repairing to any ſuch place, ſhall paſs or remove above 
five miles from thence ; and ſhall not within three months 
next after he ſhall be apprehended for offending as afore- 
ſaid, conform himſelf in coming to church, and in mak- 
ing ſuch publick confeſſion and ſubmiſſion as is herein 
after directed, _ thereunto required by the biſhop of 
the dioceſe, or a juſtice of the peace, or by the miniſter 
er curate of the pariſh; in every ſuch caſe, every ſuch 
offender, being thereunto warned or required by two 
juſtices of the peace or the coroner, ſhall upon his cor- 
poral oath before two juſtices of the peace or a coroner 


abjure the realm for ever; and thereupon ſhall depart 


out of this realm at ſuch haven and port, and within 
ſuch time, as ſhall be aſſigned and appointed hy the faid 
Juſtices or coroner, unleſs he be letted or ſtayed by ſuch 
lawful and reaſonable means or cauſes, as by the common 
laws of this realm are permitted and allowed in caſes of 
abjuration for felony z and in ſuch caſes of let or ſtay, 
then within ſuch reaſonable and convenient time after, as 
2 common law requireth in caſe of abjuration for felony. 
F And every juſtice of the peace or coroner before whom 
ſuch abjuration ſhall be made, ſhall cauſe the ſame pre- 
ſently to be entred of record before them, and certify the 
ſame to the next aſſizes. /. q. 

And if ſuch offender ſhall refuſe to make ſuch abjura- 
tion, or after abjuration made ſhall not go to ſuch ha- 
ven and within ſuch time as is before appointed, and 


from thence depart out of this realm, or after ſuch 


departure ſhall return without the king's ſpecial licence; 
he ſhall be guilty of felony without benefit of clergy. 


þ- 10. 


Provided, that if any perſon ſo reſtrained ſhall be 
urged by proceſs or be bound without fraud or covin to 
make appearance in any of the king's courts; or {hall 


be required by three or more of the privy council, or by 


four or more of any commiſſioners to be in that bebalf 
aſſigned by the king, to make appearance before — 
FF. | coun 


Popery: 


council or commiſſioners: in ſuch caſe, he ſhall incur nd 
forfeiture for travelling to make appearance accordingly, 
nor for his abode concerning the ſame, nor for conveni- 
ent time for his return. /. 13. 

And if any ſuch perſon ſo reſtrained ſhall be bound or 
ought to yield his body to the ſheriff, upon proclama- 
tion in that behalf without fraud or covin to be made; 
in ſuch caſe he ſhall not incur any forfeituze for travel- 
Jing for that purpoſe only, nor for convenient time for his 

turn. 14. 
— alſo, that if any perſon that ſhall offend 
2gainſt this act, ſhall before he be thereof convicted, 
come to ſome pariſh church on ſome ſynday or other feſ- 
tival day, and there hear divine ſervice, and at ſervice 
time, before the ſermon, or reading of the goſpel, make 
public and open ſubmiſſion and declaration of his con- 
formity; he ſhall be diſcharged. Which ſubmiffion ſhall 
be as followeth: 1 4. B. do humbly confeſs and acknow- 
ledge, that I have grievouſly offended God in contemning 
her majeſty's good and lawful government and authority, 
dy abſenting myſelf from church, and from hearing di- 
vine ſervice, contrary to the godly laws and ſtatutes of 
this realm: And I am heartily ſorry for the ſame, and 
do acknowledge and teſtify in my conſcience, that 
the biſhop or ſee of Rome hath not nor ought to have 
any power or authority over her majeſty, or within any 
her majeſty's realms or dominions : And I do promiſe and 
proteſt, without any diſſimuMftion, or any colour or means 
of any diſpenſation, that from henceforth I will from 
time to time obey and perform her majeſty's laws and ſta - 
tutes, in repairing to the church, and hearing divine ſer- 
vice, and do my uttermoſt endeavour to maintain and de- 
fend the ſame. / 15, 16. 

And the miniſter or curate ſhall preſently enter the 
ſame into a book to be kept in every pariſh for that pur- 
poſe; and within ten days ſhall certify the ſame in writing 
to the biſhop. /. 17. | 

And if any perſon ſhall relapſe after his ſubmiſſion, he 
ſhall have no benefit by ſuch bis ſubmiſſion, , 38, 

And married women ſhall alſo be bound by this act, 
except only in the caſe of abjuration. /. 19. | 

Above five miles] It ſeems that the miles ſhall be 
computed according to the engliſh manner, allowing 
1760 yards to each mile; and that the ſame ſhall be 
reckoned not by ſtraight lines, as a bird or arrow may 


4 > -» l fly, 
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fly, but according to the neareſt and moſt uſual way. of 
1 Haw. 25. 5 c | ab 
In caſes of abjuration for felony] Anciently, if a man had de 
committed felony, and did fly to a ſanctuary, that is, to ne 
a-church or church yard, before he was apprehended, he pr 
might not be taken from thence to be tried for his = 
crime; but on confeſſion thereof before the juſtices, or th 
before the coroner, he was admitted to abjure the realm : | Jo! 
but afterwards this privilege of ſandtuary, by the 21 J. 4 
c. 28. was taken away. But the ajuration, where it is | in 
dy ſtatute ſpecially appointed, as in the preſent caſe, doth ſu 
Kill continue. | as 
Abjuration) The form whereof, according to the an- | 
cient books, is thus: This hear you, Sir coroner, that [ co 
A. O. of in the county of am a popiſh recy- ab 
fant, and in contempt of the laws and ſtatutes of Eng- = 
land, I have and do refuſe to come to their church: [ ed 
do therefore, according to the intent and meaning of the of 
ſtatute made in the 35th year of queen Elizabeth, abjure " 
the realm of England. And I ſhall baſte me towards the W 
port of P, which you have given and aſſigned to me, and hu 
that I ſhall not go out of the highway leading thither, 2 
nor return back agein; and if I do, I will that I be li 
taken as a ſelon of the king: And that at P, I will dili- h 
gent'y ſeek for paſſage, and I will tarry there but one be 
and ebb, if I can have paſſage; and unleſs I can 80 
have it in ſuch ſpace, I will go every day into the ſea up to os 
my knees, aſſaying to paſs over. So help me God and P. 
his doom. Stam. 116. Mir. b. 1. Off, Cor. 49. - 
2. And by the 3 J. c. 5./. 7. The king, or three of h 


the privy council in writing under their hands, may give 
ligence to every ſuch recuſant to go and travel out of the 
compaſs of five miles, for ſuch time as in the ſaid licence 
ſhall be contained, for their travelling attending and 
returning, and without any other cauſe to be expreſſed 

within the ſaid licence: And if any perſon ſo confined b 


ſhall have neceſſary, occaſion or buſineſs to go and travel 

out of the compaſs of the ſaid five miles, then upon li- 4 
cence in writing in that behalf to be gotten, under the ; 
bands and ſeals of four juſtices of the peace of the ſame 7 
county diviſion or place, next adjoining to the place of J 


abode of ſuch recuſant, with the privity and aſſent in 

writing of the biſhop of the dioceſe, or of the lieutenant 

or a deputy lieutenant of the county reſiding within the 

ſaid county or liberty, under their hands and ſeals (in 

which licence ſhall be ſpecified both the particular bk 2 
| | 0 


r eee eee „ 


Popery. 


of the licence and the time how long the party ſhall be 
abſent in travelling attending and returning); it ſhall 


be lawful for ſuch perſon to go and travel about ſuch his 
neceſſary buſineſs for ſuch time only as ſhall be com- 


priſed in the ſaid licence, the party ſo licenſed firſt 


making oath before the ſaid four juſtices or any of them, 
that he hath truly informed them of the cauſe of his 
journey, and that he ſhall not make any cauſeleſs ſtays. 
And every perſon ſo confined who ſhall go above five 
miles from the place to which he is confined, not having 
ſuch licence, and not having taken ſuch oath, ſhall ſuffer 


as by the 35 El. c. 2. 
E. 11 5 Peter Maxfield was indicted, that he being a 


convicted recuſant departed above five miles from his 


abode in Walſtood in the county of Stafford cont 

to the ſtatute, The defendant pleaded, that he inform- 
ed Ralph Snead, Walter Bagnal, and two other juſtices 
of the peace of the county of Stafford (the ſaid Wal- 
ter being alſo a deputy lieutenant there), that he had 
urgent occaſions to go to London, about buſineſs con- 
cerning his eſtate, and made oath before them that it was 
true; whereupon they by writing under their ſeals gave 
licence unto him to go to London, or to other places, as 
his buſineſs required, for {ſix months; by victue whereof 
he went; and fo juſtifies. And it was thereupon de- 
murred: 1. Becauſe the ftatute is, that four juſtices, 


with the aſſent of a lieutenant in writing, or one de- 


puty lieutenant in writing, may give licence ; for it ought 
to be by four juſtices beſides the deputy lieutenant : 
And all the court were of that opinion; for the ſta- 
tute appointing preciſely the number of the juſtices, 


with the aſſent as aforeſaid, it ought to be exactly pur- 
ſued; and it is not ſufficient, that a deputy lieutenant be 


one of the four. 2. The licence is not good, becauſe it 


is not pleaded to be under their hands; and it is not ſuf- 


ficient to plead it to be under their ſeals: Alſo the li- 
cence ought to ſhew the particular cauſe of the licence, and 
not in ſuch general manner, for urgent cauſes, Where» 
fore rule was given, that if cauſe were not ſhewn, judg : 
ment ſhould be entred for the king. Cro, Fac. 352 


XXV. Shall be diſabled as to law, plyfet, and 


offices. 
By the 3 F. c. 5. No recuſant convi# ſhall practiſe the 


common law of this realm as a counſellor elerk attorney 
] I | er 
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or ſoliciter, nor ſhall practiſe the civil law as advocate bi 
proctor z nor practiſe phyſick, nor exerciſe the trade of 
an apothecary ; nor ſhall be judge minifter clerk or ftew- 
ard of or in any court, or keep any court, nor ſhall be 
regiſter or town clerk, or other miniſter ot officer in any 
coutt; nor ſhall bear any office or charge; as captain, 
lieutenant, corporal, ſerjeant, ancient-bearer, or other 
office in camp, troop, band or company of ſoldiers; nor 
ſhall be captain maſter or governot or bear any office of 
-charge of or in any ſhip caſtle or fortreſs of the king; but 
Thall be utterly diſabled for the ſame: and every perſon 
offending herein ſhall alſo forfeit 100 l., half to the king, 
and half to him that ſhall ſue in any of the king's courts of 
record. /. 8. | 

And ho popiſb recuſant convict; or having a wife being a 
popiſh recuſant conviR, ſhall exerciſe any publick office or 
charge in the commonwealth ; but ſhall be utterly diſabled 
to exerciſe the ſame by himſelf, or by his deputy : Except 
ſuch huſb; d himſelf, and his children which ſhall be 
above the age of nine years abiding with him, and his 
ſervants in bouſhold, ſhall once a month not having an 
reaſonable excuſe to the contrary, repair to ſome church 
or chapel uſual for divine ſervice, and there hear divine 
ſervice: and the ſaid huſband, and ſuch his children and 
ſervants as are of meet age receive the ſacrament of the 
14 ſupper, at ſuch times as are limited by the laws of 
this realm, and do bring up his ſaid children in true reli- 
gion. 9. RY | 

[The & 8, 3. c. 24. and 1 C. 1. „. 2. c 13. allo 
impoſed certain penalties on perſons acting as counſellors 
at law, barriſters, attorneys, ſolicitors, clerks, or notaries, 
before having taken the oaths of allegiance, ſupremacy, 
and abjuration, as mentioned in thoſe acts, and ſubſcribed 
the declaration againſt tranſubſtantiation of the 25 C. 2.; 
but the 31 G. 3. c. 32. /. 22. ſubſtitutes in their room the 
oath and declaration therein contained, which are to be 
taken ſubſcribed and regiſtered .in the ſame manner as the 


former oaths and declaration, for the purpoſe of enabling 


perſons profeſſing the Roman catholick religion to act in 
the aforeſaid capacities; i. e. by 9 G. 2. c. 26. / 3. with- 
in ſix months after their admiſſion, at one of the courts at 
Weſtminſter or the general or quarter ſeſſions of the place 
where they refde. ] 
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XXVII. (A) Shall not be executors, adminiſtrators, 


or guardians. 


By the 3 J. c. 5. A recuſant convict ſhall be diſabled 
to be executor or adminiſtrator by force of any teſtament 
or letters of adminiftration ; nor ſhall have' the cuſtody of 
any child as guardian in chivalry, guardian in focage, or 
guardian in nurture of any lands freehold or copyhold. 
* 22. 

/ And*the next of kin of ſuch child to whom the lands 
cannot lawfully deſcend, who ſhall uſually reſort to ſome 
church or chapel and there hear divine ſervice, and receive 
the ſacrament thrice in the year next before, ſhall have 
the cuſtody and education of ſuch child and of his lands 
holden in knights fervice, till the full age of the ſaid ward 
of twenty-one years ; and of his lands holden in ſocage, 
as a guardian in ſocage z and of his lands holden by copy 
of court roll of any manor, fo long as the cuſtom of the 
ſaid manor ſhall allow the ſame : and ſhall yield an ac- 
count of the profits of the ſame to the ſaid ward. /. 23. 

And if any of the wards of the king or of any other ſhall 
be granted or ſold to any popiſh recuſant convict, ſuch 
grant or ſale ſhall be void. /. 24. wo 


* 


[XXX/T. (B) Papiſts ro enjoy lands muſt take and 
Jubſcribe the oath preſcribed by 18 G. 3. c. 60. 


Papiſts to enjoy lands muſt within ſix months after the 
accruing of their title take and ſubſcribe the oath of the 
18 G, 3. c. 60, for which vid. infra ALV. in note.] 


XXVII. Inrolling deeds and wills of papiſts. 


1. By the 3 G. c. 18. & 21 G. 3. c. 51. No manors or 
lands, or any intereſt therein, or rent or profit thereout, 
ſhall paſs alter or change from any papiſt or perſon pro- 
feſſing the popiſh religion, by any deed or will, except 
ſuch deed within fix months after date, and ſuch will 
within ſix months after the death of the teſtator, be inrolled 
in one of the king's courts. of record at Weſtminſter, or 
within the county wherein the. manors and lands do lie, 
by the cuſtos cotulorum and two juſtices of the peace and 
the clerk or deputy clerk: of the peace, or two of them, 
Whereof the clerk of the peace or his deputy to be one. 
[ Repealed by 31 G. 3. c. 32. £ 21. Vid, infra XXXFI11.] 

Vor. III. 5 © 2. But 
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Popery, 
or ſoliciter, nor ſhall practiſe the civil law as advocate 6; 
proQtor z nor practiſe phyſick, nor exerciſe the trade of 
an apothecary z nor ſhall be judge minifter clerk or ſtew- 
ard of or in any court, or keep any court, nor ſhall be 
regiſter or town clerk, or other miniſter or officer in any 
coutt;z nor ſhall bear any office or charge; as captain, 
lieutenant, corporal, ſerjeant, ancient-bearer, or other 
office in camp, troop, band or company of ſoldiers; nor 
ſhall be captain maſter or governor or bear any office of 


-charge of or in any ſhip caſtle or fortreſs of the king ; but 


Mell be utterly diſabled for the ſame: and every perſon 
offending herein ſhall alſo forfeit 100 l., half to the king, 
and half to him that ſhall ſue in any of the king's courts of 
record. /. 8. | 

And ho popiſh recuſant convict, or having a wife being a 
popiſh recuſant conviR, ſhall exerciſe any publick office or 
charge in the commonwealth ; but ſhall be utterly diſabled 
to exerciſe the ſame by himſelf, or by bis deputy : Except 
ſuch huſb; d himſelf, and his children which ſhall be 


above the age of nine years abiding with him, and his 


ſervants in bouſhold, ſhall once a month not having any 


reaſonable excuſe to the contrary, repair to ſome church 


or chapel uſual for divine ſervice, and there hear divine 
ſervice: and the ſaid huſband, and ſuch his children and 
ſervants as are of meet age receive the ſacrament of the 
Lord's ſupper, at ſuch times as are limited by the laws of 
this realm, and do bring up his ſaid children in true reli- 
gion. fag» _ | 155 | 
[The7& 87/7. 3. c. 24. and 1G. 1. ff. 2. c 13. allo 
impoſed certain penalties on perſons acting as counſellors 
at law, barriſters, attorneys, ſolicitors, clerks, or notaries, 
before having taken the oaths of allegiance, ſupremacy, 
and abjuration, as mentioned in thoſe acts, and ſubſcribed 
the declaration againſt tranſubſtantiation of the 25 C. 2. ; 
but the 31 G. 3. c. 32. /. 22. ſubſtitutes in their room the 
oath and declaration therein contained, which are to be 
taken ſubſcrived and regiſtered in the ſame manner as the 
former oaths and declaration, for the purpoſe of enabling 


perſons profeſſing the Roman catholick religion to act in 


the aforeſaid capacities; i. e. by 9 G. 2. c. 26. / 3. with- 
in ſix months after their admiſſion, at one of the courts at 
Weſtminſter or the general or quarter ſeſſions of the place 
where they reſide.] | 
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XXXVI. ( A) Shall not be executors, adminiſtrators, 
| or guardians. | 


By the 3 J. c. 5. A recuſant convict ſhall be diſabled 
to be executor or adminiſtrator by force of any teſtament 
or letters of adminiftration ; nor ſhall have the cuſtody of 
any child as guardian in chivalry, guardian in focage, or 
guardian in nurture of any lands freehold or copy hold. 
22. 

a And*the next of kin of ſuch child to whom the lands 
cannot lawfully deſcend, who ſhall uſually reſort to ſome 
church or chapel and there hear divine ſervice, and receive 
the ſacrament thrice in the year next before, ſhall have 
the cuſtody and education of ſuch child and of his lands 
holden in knights fervice, till the full age of the ſaid ward 
of twenty-one years; and of his lands holden in ſocage, 
as a guardian in ſocage z and of his lands holden by copy 
of court roll of any manor, fo long as the cuſtom of the 
ſaid manor ſhall allow the ſame: and ſhall yield an ac- 
cant of the profits of the ſame to the ſaid ward, / 23. 

And if any of the wards of the king or of any other ſhall 
be granted or fold to any popiſh recuſant convict, ſuch 
grant or ſale ſhall be void. /. 24. 


[XXXVT. (B) Papiſts th enjoy lands muſt take and 
Jubſcribe the cath preſcribed by 18 G. 3. c. 60. 


Papiſts to enjoy lands muſt within ſix months after the 
accruing of their title take and ſubſcribe the oath of the 
15 G. 3. c. 60, for which vid. infra ALV. in note. ] 


XXVII. Inrolling deeds and wills of papiſts. 


1. By the 3 G. c. 18. & 21 G. 3. c. 51. No manors or 
lands, or any intereſt therein, or rent or profit thereout, 
ſhall paſs alter or change from any papiſt or perſon pro- 
feſſing the popiſh religion, by any deed or will, except 
ſuch deed within fix months after date, and ſuch will 
within ſix months after the death of the teſtator, be inrolled 
in one of the king's courts. of record at Weſtminſter, or 
within the county wherein the manors and lands do lie, 
by the cuſtos cotulorum-and two juſtices of the peace and 
the clerk or deputy clerk: of the peace, or two of them, 
whereof the clerk of the peace or his deputy to be one. 
[Repealed by 31 G. 3. c. 32. 6 21. Vid. infra XXXV1I11.) 

Vor. III. y © 2. But 


a Popery. 

2, But by the 10 G. c. 4. Leaſes of lands made by pa. 
piſts, or perſons profeſſing the popiſh religion, to any pro- 
reftant, whereon the full yearly value or the ancient or 
moſt accuſtomed yearly rent or more ſhall be reſerved, 
ſhall be good without inrolling. / 19. 

3. And by ſeveral temporary acts from time to time, 
ſuch deeds and wills ſhall be good, if they be inrolled be. 
fore a time therein teſpectively limited. 

And no purchaſe made for full and valuable conſider. 
ation of any manois meſſuages or lands, or of any intereſt 
therein, by any proteſtant, and merely and only for the 
benefit of proteſtants, ſh.Il be impeached or avoided by 
reaſon that any deed or will thro' which the title thereto is 
derived hath not been inrolled; ſo as no advantage was 
taken of the want of intollment thereof before ſuch pur- 
chaſe was made, and ſo as nv decree or judgment hath 
been obtained for want of the incol}ment of ſuch deeds or 
wills. 

Provided, that this ſhall not extend, to make good any 
grant, leaſe, or mortgage of the advowſon, or right of 


. Preſentation, collation, nomination, or donation of an 


to any benehce, prebend, or eccleſiaſtical living, ſchool, 
heſpital, or donative, or any avoidance thereof, made 
by any papiſt or perſon profeſſing the popiſh religion, in 
truſt, directly or indirectly, mediately or immediately, 
by or for any ſuch papiſt or perſon profeſling the popiſh 
religion, whether ſuch truſt bath been declared by writ- 
ing or not, | 


XXXVIIL. Regiſtring eftates of papiſts. 


1. By the 1 G. /. 2. c. 55. Every perſon having any 
eſtate or intereſt in any lands, being a popiſh recuſant or 
papiſt or educated in the popiſh religion or whoſe parent 
or parents (hall be a papiſt or papiſts or who ſhall uſe or 


_ profeſs the popiſh religion, ſhall within fix months after 


he ſhall attain to the age of tweaty-one years take the oaths 
of the 1 G. ff. 2. c. 13. and repeat and ſubſcribe the de- 
claration againſt popei y of the 30 C. 2. in one of the courts 
at Weſtminſter or at the ſeſſions of the peace where ſuch 
lands or ſome part thereof (hall lie, between the hours of 
nine and twelve in the forenoon; or in default thereof, 
ſhall within fix months next after the time appointed for 
him to take the oaths, and fo from time to time within fix 
months after he or any truſtee for him ſhall come into the 


| poſſeſſion or perception of the rents or profits of any other 


10 lands, 
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Jands, regiſter or procure to be regiſtred his name and all 
ſuch lands, in what pariſh townſhip or place the ſame do 
lie, and who are the poſſeſſors thereof, and what eſtate or 
intereſt he has in the ſame, and the yearly rent if the ſame 
ſhall be let; and if the ſame be lett upon leaſe, then by 
whom ſuch leaſe was made, what yearly or other rent is 
reſetyed thereupon, and what fine or ſum of money was 
paid for ſuch leaſe, in caſe the ſame was made by himſelf 
or any perſon in truſt for him or that he was party or 


privy thereunto; and the time and day of the month and 


r when ſuch entry ſhall be made, in a parch- 
ment book or roll which ſhall be kept by the clerk of the 


peace. 7. I, | : 

And every ſuch perſon ſhall take care that his name be, 
within the ſaid ſix months allowed for making ſuch regiſ- 
try, ſubſcribed to ſuch regiſtry in the preſence of two juſ- 
tices in open ſeſſions, either by himſelf, or by his attor- 
ney thereunto lawfully authorized by warrant of attorney 
under his hand and ſeal executed by him in the preſence of 
two witneſſes, who ſhall make proof of ſuch execution 
upon their oaths at the ſeflions where ſuch name ſhall be 
ſubſcribed' or regiſtry produced; and two juſtices then 
preſent ſhall ſubſcribe their names to ſuch entry as wits 
neſſes that the ſame was duly made, and in default thereof 
each of the (aid juſtices then preſent ſhall forfeit 20 l. to 
the king. J 1. | | | 

And the clerk of the peace ſhall keep parchment books 
er rolls at ſome notorious place within his diviſion, and 
ſhall by bimſelf or his lawful depaty enter therein the 
chriſtian and ſurnames of every ſuch perſon who ſhall come 
in perſon and defire to be regiſtred, or ſhall ſend any writ» 
ing under his hand to him or his deputy, deſiring him to 
n_ his name; and ſhall alſo regiſter the eſtate in lands 

every ſuch perſon, in ſuch manner and in ſuch words 
as he ſhall by any writing ſigned by him defire: Provided 
that ſuch perſon pay the fees hereby appointed for the ſame, 
and that he apply to the ſaid clerk" of the peace or his de- 
puty to enter ſuch regiſtry, and deliver to him in writing 
the words he defires to have fo regiſtered or entred ten 
days before the ſeſſions where the entries are to be ſub- 
ſcribed. And ſuch clerk of the peace or his deputy ſhall 
enter ſuch perſons names and regiſtry of their eſtates before 
the next ſeffions after ſuch delivery, in the ſaid books or 
rolls; and ſhall carry the ſaid books and rolls in which 


ſuch entries ſhall be ſo made, to the next and every other 
N 2 ſeſſione 
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ſeſſions of the peace, until the time of ſuch ſubſcribin 

ſhall be expired. And ſuch: clerk of the peace ſhall al 

keep alphabetical tables of the ſurnames of all ſuch: per ſons 
whoſe names and eftates ſhall be regiſtted, and of the pz- 
riſhes and townſhips where the lands ſo regiſtred lie, with 
zeference to the place in the books or rolls where. ſuch 
names and lands ſhall be regiſtred ; and {ball alſo carefully 
keep al) ſuch warrants of attorney as ſball be ſo, proyed 4s 
aforeſaid upon 2 file, together with ſuch books and rolls; 


and ſhall likewiſe enter ſuch warrants of attorney u 


| 
| 
| 
record; and ſhall bave for ſuch regiſtry and entry op t 
record 3 d. for every 200 words which ſuch. regiſtry, and t 
entry on record ſhall contain; and ſhall have 4 d, for every a 
ſearch that ſhall be made for the naqe or eſtate of any n 
perſon; and ſhall make ſearch on the requeſt of any per- r 
ſon who ſball pay ſuch fees, and hall permit ſuch perſon © f 
to inſpect the faid tables books and rolls and ſuch letters 5 
of attorney as ſhall be fo filed ; and ſhall give, copies of - 
ſuch regiſtries ſubſcribed by bimſelt or his Jawful deputy, k 
to every perſon who ſhall deſire the ſame and tender him 
the fees hereby appointed for the ſame ; and. ſhall ſuffer 
fuch perſons who ſhall requeſt him ſo to do, to examine 
the ſame with the roll or book, and for ſo doing {ball 
have 3d. for every 200 words contained in eyery fuck 
And if any clerk of the peace ſhall negle& ot refuſe to 
5 any the things hereby appointed, he ſhall forfeit his 
E. $86 2H. in 14403 
And Re hereby required to take and ſub- 
ſcribe ſuch oaths and repeat and ſubſeribe ſuch declarar 
tion as aforeſaid, or in default thereof to regiſter or cauſe 
to be regiſtred his name and eſtate as aforeſaid, ſhall nat 
either take and ſubſcribe ſuch. oaths and repeat and ſubſcribe 
ſuch declaration in manner aforeſaid, or regiſter his name 
and eſtate as aforeſaid, and alſo ſubſcribe his name to ſuch 
regiſtry or procure the ſame to be ſubſcribed by ſuch his 
attorney as aforeſaid, within the time limited for the doing 
thereof, or ſhall not regiſter the ſame truly; be ſhall for- 
feit the fee ſimple and inheritance of all ſuch lands not ſe- 
iſtred or fraudulently regiſtred whercof he or any petſon 
in truſt for him was ſeiſed in fee ſimple at the time of ſuch 
default or fraud in regiſtring, and the full value of the in- 
heritance of all ſuch lands not tegiſtred or fraudulently 
regiſtred whereof he or ſome perſon in truſt for him was 
not ſeiſed in fer ſimple at the time of ſuch default or fraud 
as 


2 
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1 foren ; two third parts to the king, and the other 


third part to fuch perſon being a proteftatit' who ſhall ſue 
for the ſame at the common law in any of the courts at 


Weftminfter'or in the chancery : and the perſon ſo ſuing 
Mall be intitled in the court of chaticery to demand all 
ſuch diſcoveries as he might do/if' he were a purchaſer for 
valuable conſideration, and to demand a true diſcovery 
from all perſons of all ſuch incumbrances and titles Which 
any way affect the fame, and of all truſts relating thereto ; 
to which bill no plea of demurrer ſhall be allowed, but 
the defendant ſhall ſufficiently anſwer the ſame at large: 
and alſo the perſon ſuing for the ſame may bring an eject - 
ment on his own demife, and give this act and the ſpecial 
matter in evidence; and if it hall appeat upon trial of 
ſuch ejectment, that the eſtate ſued for is the eſtate of the 
perſon ſo neglecting to regiſter or fraudulently regiſtring, 
and the defendant ſhall not make it appear that he took 
the ſaid oaths and repeated and ſubſcribed the ſaid decla- 
ration in manner aforeſaid, or otherwiſe that he regiſtred 
his name and the eſtate ſo ſued for, a verdict ſhall be given 
for the leſſor of the plaintiff in ſuch ejectment, and judg- 
ment ſhall be thereupon had as is uſual upon verdicts in 
ejectments, and the leflor of the plaintiff ſhall have cofts 
of ſuit as is uſual when judgment in ejectment is recover- 
ed by or given for the leſſor of the plaintiff; and by ſuch 
judgment two third parts of the lands fo recovered (hall be 
veſted in the king, and the other third part in the perſon 
who ſhall be leſſor of the plaintiff in the ſaid ejetmens. 
Hut in cafe ſuch perſon ſo making default or commit- 
ting any fraud in-regiſtring as aforeſaid, after ſuch default 
or fraud committed, and before he be convided or any 
ejectment or ſuit brought for ſuch forfeited lands, ſhall 
bona fide for'a juſt and valuable confideration' convey 
over grant leaſe ot incumber any ſuch lands omitted of 
fraudulently regiſtred as aforeſaid ; the perſon ſo purchaſe 
ing or having ſuch grant leaſe or incumbrance, not 
knowing at the time of ſuch purchaſe or incumbrance 
made the (aid offender to be a perſon within the deſerip- 
tion of this act, ſhall not be prejudiced hereby, but in 
ſuch caſe the offender ſhall forfeit the value of the in- 


heritance to be diſtributed and recovered in'manner afore- 
ſaid. , 3. 2 : 


Allo this ſhall not extend to compel 2 perſo to re- 


giſter or procure to be regiſtred any lands, until be or 
ſome other perſon as truſtee for him hatk been actually 
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ſeiſed, and have notice thereof, or poſſeſſed, or in the 


receipt of the rents or profits of the ſame for ſix months, 
he 4+ | | 

And this ſhall not extend to compel any perſon to 
regiſter any lands, whereof he ſhall, be only farmer or 
tenant at rack rent, or only ſhall hold by leaſe where- 
upon two thirds of the full yearly value or more (hall be 


reſerved, 1. LL . ' 1 . 
Alſo this ſhall not extend to defeat or prejudice. any 


proteſtant, or other creditor, who bona fide ſhall have. 


any charge or incumbrance upon any real, eſtate hereby 
directed to be regiſtred; but then in caſe. of ſuch charge 
or incumbrance, the perſon ſo making default or commit- 
ting any fraud in regiſtring as aforeſaid, ſhall forfeit the 
value of ſuch charge and incumbrance, one third to 
him who ſhall by virtue of this act ſue for and re- 
cover the lands ſo forfeited ſubject to ſuch charge and 
incumbrance or any part thereof in proportion to the 
part ſo by him recovered, and two thirds to the king, 
2. And by the 3G. c. 18. No action for any penalty 
or forfeiture on this or the former act, for wilfully ne- 
glecting or refuſing to regiſter or for committing fraud in 


| ſuch regiſtry, ſhall be commenced after two years after 


the offence committed. /. 2. 
And where any manors demeſne or other lands or en- 


tire farms do lie in more counties than one, the regiſtring 
thereof, in the county only where the manor houſe or the 
houſe to the ſaid farm or lands do lie, and not in ſeveral 
counties, taking notice thereof in the ſaid regiſtry, that 
the ſame do extend to ſuch other county. ſhall be 
a ſufficient regiſtring of ſuch entire manors farms or lands, 


And no ſale for a full and valuable conſideration of any 
manors meſſuages or lands, or of any intereſt therein, by 
any perſon being reputed owner or in the poſſeſſion or 
receipt of the rents and profits thereof, made to and for 
any proteſtant purchaſer, and merely and only for the 
benefit of proteſtants ſhall be avoided or impeached by 
reaſon of any of the diſabilities or incapacities in the 
119 12 V. c. 4. ori 5 c. 4. or other acts contained, 
and incurred by any perſon joining in ſuch fale, or by 


any other perſon from or thro*' whom the title or any in- 
tereſt, therein ſhall be derived ; unleſs before ſuch ſale, 
the.perſon intitled to take advantage of ſuch diſability or 
incapacity ſhall have recovered the ſaid manors mefſuages 
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er lands, or give notice of his claim and title to ſuch pur- 
chaſer: or, before the contract for ſuch ſale, ſhall have 
claimed the ſaid manors meſſuages or lands, by reaſon of 
ſuch diſability or incapacity, and have entred ſuch claim 
in open court at the general ſeſſions of the peace where the 
ſame do lie, and bona fide and with due diligence purſued 
his remedy in a proper courſe of juſtice for the recovery 
thereof, /. 4. | Fo 

[But the 31 G. 3. c. 32. { 21. reciting the 1 G. 1. 
Al. 2. c. 55 and 3G. 1. c 18, And that by other ſub- 
ſequent acts no manors lands or any intereſt therein or 
rent or profit thereout ſhall paſs alter or change from 
any papiſt or perſon profeſſing the popiſh religion by 
any deed or will, except ſuch deed within fix months 
after the date and ſuch will within fix months after the 
death of the teſtator be enrolled in onc of the king's 
courts of record at Weſtminſter, or within the county 


wherein the manors or lands do lie: Enacts, That the ſaid . 


two laft recited act paſſed in the firfl and third years of the 
reign of his ſaid maje/ly king George the firfl. and alſo fuch 
parts of all ather at: as require the regiftry of the names and 
eftatty of perſons bring papiſls or profeſſing the popiſh religion, 
or being reputed to be ſuc, ſhall be and the ſame are hereby 
utterly repealed abrogatid and made void; and from and 
after the 24th day of Fun 1791, no pert» whatſoever ſhall 

proſecuted ſued moleſted or otherwiſe icled by reaſon of 
not having camplied with or cenformed to the ſaid hereby re- 
pealed acts and parts of att or any of them; and all deeds 
and wills ſhall from and after the ' ſaid 24th day of Jun 
1791, be as good and cfectual both at low and in equity and 
to and for all intents and purprſcs whatſoever, as / the ſaid 
bereby repealed acti and parts of ads had never been made ; 
and by the 35 G. 3. c 99, Deeds and wills of papiſts 
made fince the 29th of September 1717 are good in law if 
inrolled before the firſt of Sept. 1795, provided they ſhall 
not have been queſtioned before the firſt of Jan. 2795 3 
and purchaſes made are not to be avoided on account of 
the = deeds not having been inrolled. But the act is not 
to ma od any grant of the right of preſentation te 
any, — in truſt for a papiſt.] 

AAA. Papiſts to pay double taxes. 

By the yearly land tax acts, papiſts and 


a . = 
pilts, being of eighteen years of aye, who ſhall not bave 
taken the oaths of allegiance and ſupremacy, ſhall pay 

N 4 2 double 
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_ double land tax, [ But on the motion of Sir, John Mit, 


ford, Sol. Gen. who originally brought in the 31. G. 3. 


c. 32. This clauſe was omitted in the land tax act of 


1794. Feb. 4, 1794. 
XL. Lands given to ſuperſtitious uſes. 


By the 1 G. A. 2. c. 50. All manors lands tenements 
rents tithes penſions portions annuities and all other be- 


reditaments whatſoever, and all mortgages ſecurities ſums 
of money goods chattels and eſtates, which have been 
given granted deviſed bequeathed or ſettled upon truſt, or 
to the intent that the ſame or the profits or proceed there- 
of ſhall be applied to any abbey priory convent nunnery 
college of jeſvits ſeminary or ſchool for the education of 
youth in the Romiſh religion in Great Britain or elſe- 
where, or to any other popiſh or ſuperſtitious uſes, ——— 
ſhall be forfeited to the king for the uſe of the publick, 


fe 24. (Exp. This at was paſſed on account of the re- 


bellion in the year 1715, and commiſſioners were appointed 
to enquire of the eſtates, &c.] | 


ALI. Preſentment of papiſts to the courts ſpiritual 


and temporal. 


I Can, 110. If the churchwardens or queſimen or aſ- 


ſiſtants ſhall know any man within their pariſh or elie- 
where, that is a fautor pf any uſurped or foreign power 
by the laws of this realm juſtly rejected and taken away, 
or a defender of popiſh and erroneous doctrines; they 
ſhall detect and preſent the ſame to the biſhop of the dio- 
ceſe or ordinary of the place to be cenſured and puniſhed 
according to ſuch eccleſiaſtical laws as are preſcribed in 
that behalf. | 

2 Can. 114. Every parſon vicar or curate ſhall care- 
fully inform themſelves every year, how many popilh 
recuſants men women and children above the age of thit- 
teen years, and how many being popiſhly given (who 
tho* they come to the church, yet do refuſe to receive 
the communion) are inhabitants or make their abode either 


as ſojourners or common gueſts in any af their ſeveral 


pariſhes, and ſhall ſet down their true names in writing 
(if they can learn them) or otherwiſe ſuch names as for 
the time they carry, diſtinguiſhing the adſolute recuſants 
from half recuſants ; and the ſame ſo far as they know 
or believe, ſo diſtinguiſhed and ſet down under their 
hands, ſhall truly preſent” to their erdinaries, under po 
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of ſuſpenſion, before the feaſt of St. John Baptiſt, And 
an lach ordioaries. chancellers commiſſaries archdeacong 
officials and all other ecclefiaſtical officers to whom the 
ſaid preſentments ſhall be exhibited, ſhal! likewiſe within 
one month after the receipt of the ſame, under pain of 
ſuſpenſion by the biſhop from the execution of their 
offices for the ſpace of half a year (as often as they ſhall 
offend therein), deliver them or cauſe to be delivered to 
the biſbop, reſpectively; who {hall alſo exhibit them to 
the archbiſbop within ſix weeks; and the archbiſhop to his 


| majeſty within other ſix weeks after he hath received the 


ſaid preſentments, | | | 4% 
J And by the ſtatute of the 3 F. c. 4. The church- 


wardens and conſtables of every town pariſh or chapel, 
or one of them, or if «there be none ſuch,” then the chief 
conſtable of the hundred where ſuch town pariſh or cha- 
pel ſhall be, as well in places exempt as not exempt; 
ſhall once a year preſent the monthly abſence from church 
of all popiſh recuſants; and ſhall preſent the names of 
their children being of the age of nine years and upwards, 
abiding with their parents, and as near as they can the 
age of every of the ſaid children ; as all the names of the” 
ſervants of ſuch recuſants 3 ——— at the general quarter 
ſeſſions. / 4+ / 9 1 

Which preſentments ſhall be recorded by the clerk of 
the peace, or town clerk without fee. And in default 
of ſuch preſentment to be made, the churchwardens con- 
ſtables or high conſtables ſhall forfeit 20 s. ; and in default 


of ſuch recording, the clerk of the peace or town clerk 


ſhall forfeit 40s. : To be recovered in the king's bench, 
aſſizes, or ſeſſions. /. 5. 36. ; 

And upon every preſentment of ſuch monthly abſence, 
whereupon the party ſhall after be indicted and convicted 
(not being for the ſame abſence before preſented) the 
churchwardens conſtables or high conſtables making ſuch 
preſentment, ſhall have a reward of 40 8. to be levied out 
of the recuſant's goods and eſtate in ſuch manner and 
form as the juſtices ſhall by their warrant then and there 
order and appoint. /. 6. [But by the 31 C. 3. c. 32. / 18. 
No perſon who ſhall take the oaths and ſubſcribe the de- 
claration therein preſcribed ſhall be proſecuted for being 
2 papiſt, or not coming to church. Vid. ſupra A. & N.] 
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VII. fernaiion againſt papiſts not reſtrained 
| the proper county. | 


The act of the 21 J. c. 4. for laying informations in 
the proper county, ſhall not extend to any information 
ſuit or action grounded upon any law or ſtatute mage 
againſt popiſh recuſants, or againſt thofe that ſhall not 
frequent the church and hear divine ſervice ; but ſuch of. 
fence may be laid or alledged to be in any county at the 
| pleafure of the informer, any thing in the ſaid ad to the 

contrary notwithſtanding. / 5, 


XIII. Peers how to be tried in caſes of recuſancy, 


It is generally provided in the ſeveral acts, that peers 
in caſes of recuſancy ſhall be tried by their peers, 


XL. Papiſts conforming. 


1. By the 1 F. c. 4. If any recuſant ſhall ſubmit or 
reform himſelf and become obedient to the laws of the 
church, and repair to church, and continue there during 
the time of divine ſervice and ſermons ; he ſhall be diſ- 
charged. /. 2. — 2 

2. By the 3 F. c. 4. Every popiſh recuſant convict, 
who ſhall conform bimſelf and repair to church, ſhall 
within the firſt year after he ſhall fo conform himſelf, 
and after the ſaid firſt year ſhall once in every year fol- 
Jowing at the leaſt, receive the ſacrament of the Lord's 
ſupper, in the church of the pariſh where he ſhall moſt 
uſually abide, / 2. 

And if there be no ſuch pariſh church, then in the 
church next adjoining : on pain that for ſuch not receiv- 
ing be ſhall forfeit for the firſt year 20 J. for the ſecond 
year 40 J. and for every year after 601, until be ſhall have 
received the ſacrament, as aforeſaid: And if after he ſhall 
have received the ſacrament, he ſhall eftſoons at any time 
offend in not receiving the ſame by the ſpace of one year, 
he ſhall fer every ſuch offence forfeit 601, The one half 
of all which forfeitures ſhall be to the king, and the 
other half to him that will ſve in any court of record at 
Weſtminſter, or at the aflizes, or general quarter ſeſſions, 

. 3. > \ 
3. And by the 11 G. 2. c. 17. Every perſon being re- 
puted owner or in poſſeſſion or receipt of the rents _ 
prot 


Popery. 


ofits of any manors meſſuage or lands, or of any in- 


delt ſherein, who having been or reputed to be a papiſt 


or educated in the popiſh religion, ſhall conform to and 
profeſs the proteſtant religion, and ſhall take the oaths of 
allegiance ſupremacy and abjuration and repeat and ſub- 
ſcribe the declaration of the 30 C. 2. in the court of 


chancery, king's bench, or quarter ſeſſions of the county 


where he ſhall reſide (all which ſhall! be recorded in one 
of his majeſty's courts of record at Weſtminſter or ſuch 
uarter ſeſſions as aforeſaid); and every perſon being a 
proteſtant, claiming under ſuch perſon ſo conforming, for 
his own benefit or for the benefit of any other proteſtant 
and not for the benefit of any papiſt, —— ſhall hold 
eſs and enjoy all ſuch manors meſſuages and lands diſ- 
charged from all diſabilities and incapacities incurred by 
ſuch perſon ſo reputed owner or in poſſeſſion or receipt of 
the rents and profits as aforeſaid, or by any other perſon 
by from or thro' whom the title to ſuch manors meſſuages 
or lands or any intereſt therein ſhall be derived, for ſuch 
eſtate or intereſt as he would have had if no ſuch diſability 
or incapacity had been incurred ; unleſs the perſon intitled 
to take advantage of ſuch diſability incapacity or defect 
of title ſhall bona fide recover ſuch manors meſſuages or 
lands, by judgment or decree in ſome action or ſuit to 
be commenced fix kalendar months before the making 
of ſuch record, and to be profecuted with due diligence. 


1. 

But this ſhall not prejudice the right of any perſon in- 
titled to take advantage of ſuch diſability or incapacity, 
who ſhall have, precedent to the making of ſuch record, 
been in quiet poſſeſſion of any ſuch manors meſſuages or 
lands by the ſpace of two kalendar months, , 2. 

And if any ſuch perſon ſo conforming ſhall afterwards 
return to or again profeſs the popilh religion, he ſhall for 
ever afterwards be diſabled and incapable of having any 
benefit of this act, and ſhall from thenceforth be liable 
to the ſame diſabilities incapacities and forfeitures as if he 
had not taken the ſaid oaths and ſubſcribed the declaration. 


4 
# Alſo, this ſhall not extend to prejudice the right of any 
perſon intitled to any remainder or reverſion in any ſuch 
manors meſſuages or lands, in caſe he ſhall purſue his 
right by ſome action or ſuit to be commenced within 
twelve kalendar months next after the precedent eſtate on 
which ſuch remainder or reverſion depends and is eg 


* 
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ſhall be determined, and ſhall proſecute ſuch 2Ajon or ſui 
with due diligence. / 4. | | Wi Pats 
[But by the 31 C. 3. c. 32. Papifts who ſhall take the 
oaths and ſubſcribe the declaration therein contained are not 
liable to be proſecuted for not reſorting to ſome pariſh 
church, &c, or for being papiſts or teputed papiſts. J. 4. 
nor ſhall they be ſummoned to ſubſcribe the declaration 
againſt tranſubſtantiation, / 18. or to regiſter their eſtates, 
21. and they are in general relieved from thoſe penalties 
which by the above mentioned ſtatutes are remitted to thoſe 
who ſhall conform, } 
In the year 1714, the convocation drew up a form of 
receiving converts from popery : which is printed in / ill. 
Conc, V. 4. p. 660. 


ALF. Saving of the eccleſiaſtical juriſdiflion. 


It is generally provided by the ſeveral principal ſtatutes 
above rehearſed, that riothing therein ſhall take away or 
abridge the authority or juriſdiftion of eccleſiaſtical cen- 
ſures ; but the archbiſhops, biſhops, and other eccleſiaſli- 
cal judges may proceed as before the making thereof. 
[But the 31 G. 3. c. 32. . 3 & 4. limits equally (in the 
caſes mentioned in that ad] the civil and ecclefiaftical 
juriſdictions.]) | | 
Nor, By the 110 12 . c. 4. further penalties were 
enacted againſt papiſts, which were as follows: (1) If any 
perſon ſhall apprehend any popiſh biſhop, prieſt, or je- 
fuit, and proſecute him, till he be convicted of ſaying 
maſs, or exerciſing any other part of the office or function 
of a popiſh biſhop or prieſt ; he ſhall receive from the 
ſheriff 100 l. reward. (2) If any popiſh biſhop, prieſt, or 
Jeſuit, ſhall ſay maſs, or exerciſe any other part of the 
office or function of a popilh biſhop or prieſt (except in 
foreign miniſters houſes); or if any papiſt, or perſon 
making profeſſion of the popifh religion, ſhall keep ſchool, 
or take upon himſelf the education or government or 
boarding of youth; he ſhall be adjudged to perpetual im- 
priſonment. (3) If any perſon educated in the popiſh 
religion, or proſeſſing the ſame, ſhall not within 6x 
months after he ſhall be 18 years of age, take the oaths 
of allegiance and ſupremacy, and ſubſcribe the declaration 
of the 30 C. 2. in the chancery, king's bench, or quarter 
ſeſſions ; he ſhall (in reſpe& of himſelf, but not of bis 
heirs) be incapable to inherit or take any lands, by de- 
ſcent, deviſe, or limitation: but the next of kin, being 3 

10 proteſtant, 
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is title, being of the age of 21 years, or being of unſound 
wind, dr in ptiſob, ot beyond the ſeas, then within fix 
months. after ſuch diſability removed, take and ſubſetibe 
an oöth in the words following: TP IF" 
A. B. de ſincerely promiſe and ſwear, That I will be 
7 ithful and bear true allegiance to his majeſly tinę George the 
third, and him will defend, to the utme/t of my power, ag al 
all conſpir actes and attempts whatever that ſtall be made again 
bis perſon, crawn, or dignity. And I will de my PL en- 
dea vour to diſcloſe and make known to his mdjeſty, his heiri and 
ſuceeſſors, all treaſons and traiterous conſpirgeies which may bt 
farmed again him or them, And I do faithfully promiſe. to 
maintain, ſupport, and defend, to the utmaſt ef my power, the 
ſucceſſion of the crawn in his majeſty's family, againſt any per- 
ſin or perſons whatſoever ; hereby utterly renouncing and ab. 
fjuring any obedience or allegiance unto the perſon taking upon 
himſelf the flile and title of Prince of Wales, in" the life 
time of his father, and who, fince his death, is ſaid to au 
ofſumed the ſtile and title of ting of Great Britain, by the 
name of Charles the third, and to any ether Mn 59 
pretending a right ta the crown of theſe realms.” And I dp 
ſwear, that 1 de rect and deteſt, ai an unchriftian and im- 
pious poſition, That it is lawful to murder or diſtrey any perſon 
or perſons whatſoever, for or under pretence of hate being he» 
reticks ; and aiſo that unchri/tian and impicus principle, That 
vo faith is to be hept with hereticti. I further. declare, that it 
ts ne article of my faith, and that I de renounce, reject and 


tt 
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(e) Upon the ſtatutes — papiſts before they were miti- 
gated by the 18 G. 3. Lord Mansfield obſerves that they 
were thought, when they paſſed, neceſſary to the ſafety of thy 
ſtate. On no other ground can they be defended. The po- 
litical object the legiſlature had in view was to take from the 
Roman catholicks that weight and influence which is natur 
rally con nected with landed property, beyond what perſonal 
eſtate can give, Cowp, 466. Foone v. Blounts Trin. 16 
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ebjare, the opinion, That princes excommunicated by the pops 
and council, or by any authority of the ſee of Rome, or by any 
authority whatſoever, may be depoſed or murdered by thiir fub. 
jetts, or any perſon whatſorver. And 1 do diclare, that I 4 
not believe that the pope of Rome, or any other fore Prince, 
prelate, flate, or potentate, hath, or ought to have, any tem- 
. poral or civil juriſdittion, power, ſuperiority, or pre-emi 
direttly or indirectly, within this realm. And I de ſelimnh, 
in the preſence of God, profeſs, tſlify, and declare, That | 
do make this declaration, and every part thereof, in the plain 
end ordinary ſenſe of the wards of this oath; without any 
evaſion, equivecation, or mental reſervation whatever, and 
without any diſpenſation already granted by the pope, or any au- 
thority of the ſee of Rome, or any perſon whatever ; and with- 
out thinking that I am or can be acquitted before God or man, 
or abſelved of this declaration, or any part thereof, although 
the pope, er any athir perſons or authority whatſoever, ſhall 
diſpenſe with or annul the ſame, or declare that it was null or 


void. | | 
Which oath ſhall be competent to the courts at . 
ner or any general or quarter ſeſſions to adminiſter : 
Of which a regiſter. ſhall be kept in like manner as for 
the oaths required . from perſons qualifying for offices, 


And provided alſo, that nothing herein ſhall extend to 


any popiſh biſhop, prieſt, jeſuit, or ſchoolmaſter, who ſhall 
not have taken and ſubſcribed the above oath, before he 
ſhall have been apprehended, or any proſecution com- 
menced againſt him, | 

. [This oath is nearly fimilar in terms to that required 
by the 31 G. 3. c. 32. (ſee Daths, 20. B.) But the 
privileges conceded to Roman catholicks by the latter ſta · 
tute are more extenſive.] 


W rr 0 | l 6 
* Ds [XLVI. Summary of the 31 G. 3. Co 32. 

This act enables perſons who profeſs the Roman ca- 
tholick religion, perſonally to appear in any of his majeſty's 
£gurts.of. chancery, king's bench, common pleas, or ex- 
chequer at Weſtminſter, or in any court of general quar- 
ter ſeſſions, of and for the county, city, or place where 
ſuch perſon ſhall refide, and there in open court between 
the Hours of nine in the morning and two in the after- 
Noon, to take make and ſubſcribe at full length che oath 
and declaration therein contained, (for which ſee Daths, 
20. B.) a certificate of which upon payment of 2 8. ſhall 
be delivered by the proper officer of the court, * 
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be ſufficient evidence of ſuch perſons having taken and 
ſubſcrided ſuch declaration and oath, unleſs the ſame ſhall 


be fallified.. bas | 1 0 
Liſts of the perſons who ſhall bave taken the oath are 


to be tranſmitted to the clerk of the privy council an- 


nually. / 2. 199 
 The'1 Eliz. c, 1 2. 23 Elz. c. 1. 27 Eliz. c. 2. 
29 Elia. 6. 6. 35 Eliz. c. 2. 2 (vulgo 1) Je, c. 4. 3 Ja. 
4.4. 3 Fas , g. 7 Ja. c. 6. 3 Car 1. c. 2. 25 Car. I. c. 2. 
1A. H. 1. 0. 8. 16 1. % 2. c. 13. requiring per- 
ſons to reſort to their pariſh church or chapel, or ſome uſual 
place where the common prayer is uſed, and infliging pe- 
nalties upon papiſts, prieſts, and thoſe who ſhall hear or 
fay maſs, or ſhall refuſe to take the oath of ſupremacy, 
or ſubſcribe the declaration againſt traniubſtantiation, 
ate repealed ' as to perſons who ſhall take and ſub- 
ſcribe the ſaid oath and declaration, /. 3, 4. & 18. 
Alſo the 1 1. & M. Af. 1. c. 9. for removing papiſts from 
the cities of London and Weſtminſter: the 30 Car. 2. 
fat, 2. c. I. infliting penalties on peers who ſhall come 
into the king's preſence, not having taken the oath and 
made the declaration before required; the 1 G. 1. fl. 2. 
c. 55. and 3 G. 1. c. 48; requiring papiſts to regiſter their 
names and lands, deeds and wills; and the 7 8 . 3. 
c. 24. and 1 C. 1. ff, 2. c. 13. relative to practuioners in 
law. J. 19, 20, 21, 22 —fot all which fee the reſpective 
heads of this title. But no aſſembly for religious worſhip 
is allowed under this at, until the place of meeting (hall 
be certified to the juſtices and recorded at the general or 
quarter ſeſſions of the peace for the county, city or place 
in which ſuch meeting ſhall be held, nor is any perſon to 
perform any eccleſiaſtical function therein, until his name 
and deſcription be alſo ſecorded at the ſeſſions by the clerk 
of the peace, and no ſuch place of aſſembly is to be locked 
during the meeting. /. 5 & 6. | 

A penalty of 20 l. is iof cted on thoſe who ſhall malici- 
ouſly diſturb aſſemblies of religious worſhip permitted by this 
act, or miſuſe any prieſt or minifter-thereir! but the benefit 
of the act is not to extend to any Roman catholick eccle- 
ſiaſtick who ſhall officiate in any place with a ſteeple and 
bel}, or at any funeral in any church or church-yard, or 
who ſhall exerciſe any of the rites or ceremonies of his re- 
ligion, of wear the habits of his order, ſave within a place 
of religious worſhip permitted by this act, or in a private 
houſe where not more than five perſons are aſſembled be- 
fides theſe of the houſehold, or who ſhall not previouſly — 


191 


bis offibiating have ** tho 'oath appointed by the 20 
i Bat-miniflers of — lick vr tener 
who ſhall take the aforeſaid oath are exempred from ſerving 
on jories vr being choſen to parochial! or ward office; 
other Roman - to execute ſuch offices by de- 
ty. & 

Ly IS does not” exempt. Roman eathiblicks' "2h 
paying tythes, nor does it repeal any part of the 26 6. 3. 
PA 33 commonly called the marriage act, nor does it ex- 
cuſe perſons from attending divine ſervice on nde, ei. 
cept they come to ſome place of worſhip ponateed by this 
act. or the act of toleration. 9 & 114% -* / 

- Roman cathblick ſchools are permitted under certain re. 
Nrictions, for which ſee Sthoks, 4. and nd title 
XXI.. aur 5 

This act Far not endend t Mats bot by: the: 13 
6: 2: c. 44. Roman catholicks of that part of Gfeat Britain 
who ſhall take fimilar oath before the ſheriffidepute, ot 
two juſtices of the peace, fot the county where they teſide, 
may hold enjoy alien, &c. real or perfonal property, as any 
othet perſon or perſons whatſoever, any thing in the act of 
the 8ch & gth ſeſſion of the firſt parliament of Scotland of 
king William, or any other act or ects notwithtariding, 
But the act does not authorize Roman catholicks to be 
- governors, tutors, cutators, or factors to the children of 
pruteſtant parents, or tobe otherwiſe” employed In their 
education, of the truſt or mansgrment of their affairs,” or 
to be ſchoolmaſters profe ſſors oPpublick teat hers of any 
fcience to any perſon or perſons whomſbevet eee 
To 70 inn ] don, LC 
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Pꝛebendary. 


* law concerning prebendaries, canons, and 
other members of the chapter in- cathedral and 


collegiate churches, falleth in under the title Deans and 
Chapters. | 


Pꝛerogative court, 


THE prerogative court of the archbiſhop, is that 
court wherein all teſtaments are proved, and all 
adminiſtrations granted, where the party dying within 
the province hath bona notabilia in ſome other dioceſe 
than where he dieth; and is ſo called from the archbi- 
ſhop's having a prerogative throughout his whole province 
for the ſaid purpoſes. 4 If. 335. 

From this court the appeal lieth to the king in chan- 
cery, 1d, 


* Preſentation, 


PRESENTATION. or collation, to a living, is treated 
of under the title Benelſice. 
Preſentation to popiſh livings, is treated of under the 


ite Popery. ; 
' Prieſt. See Oꝛdination. 
Primate. See Biſhops. 
Prior, See Ponaſteries. 
Private chapels. See Chapel. 
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pot al office, 


Not reſtrained 
from ſerving ina 
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Pꝛivileges and reſtraints of the 
Sep clergy, 


1. T* common daw, to the intent that eccleſiaflical 


perſons might the better diſcharge their duty in 
celebration of divine ſervice, and not to be intangled with 
temporal buſineſs, hath provided that they ſhall not be 
bound to ſerve in any temporal office. 1 IA. 96. 

And altho' a man holdeth lands or tenements, by tea. 
ſon whereof he ought to ſerve in a temporal office, yet if 
this man be made an eccleſiaſtical perſon within holy or. 
ders, he ought not to be elected to any ſuch office; and 
if he be, he may have the king's writ for his diſcharge, 
2 In/l. 3. | 

And this, although it be an office which he may execute 
by deputy: Thus in the caſe of the vicar of Dartfard, 
H. 12 G. 2. the court granted to him a writ of privilege, 
againſt ſerving the office of expenditor to the commiſſion- 
ers of ſewers; tho' it was inſiſted; that this was an office 
which might be executed by deputy, Str. 1107. 

2. The popiſh foreign canon law forbids ſecular offices 
and employments to perſons in holy orders. . So do the 
following conſtitutions : 

Othob, No clergyman ſhall be an advocate in the ſecu- 
Jar court in a cauſe of blood, ar in any other cauſe but 
ſuch as are allowed by law. And if any ſhall do other- 
wiſe, if it be in a cauſe of blood, he ſhall be ipſo ſacto 
ſuſpended from his office; and if in any other cauſe, he 
ſhall be puniſhed by his dioceſan according to bis diſcre- 
tion. And in cauſes of blood which ſhall extend to life 


or member, we do ſtrictly injoin, that no clergyman pre- 


ſume to be a judge or an aſſeſſor; and he who ſhall act 
contrary hereunto, befides the ſuſpenſion. from his office 
which he ſhall ipſo facto incur, ſhall be otherwiſe puniſh- 
ed according to the diſcretion of his ſuperior: - From 
which ſentence of ſuſpenſion he ſhall by no means be ab- 
ſolved by his dioceſan, until he ſhall have made compe- 
tent ſatisfaction, Athon. g1. | 

And, more particularly, by another conſtitution of the 
ſame legate: Whereas it is unbecoming for clergymen 
employed in heavenly offices, to miniſter in ſecular affairs; 
we think it ſordid and baſe, that certain clerks greedily 


© Purſuing earthly gain and temporal juriſdictions, do le- 


ceive 


2a a= cv , os a. ap cc. 
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ceive ſecular juriſdiction from laymen, fo as to be named 
juſtices, and to become miniſters of juſtice, which they 


cannot adminiſter without injury to the canonical diſpoſi- 


tions and to the clerical order: We deſiring to extir- 
pate this horrid vice, do ſtrictly injoin all rectors of 
churches and perpetual vicars and all others whatſoever 
conſtituted in the order of prieſthood, that they receive 
no ſecular juriſdiction from a ſecular perſon, or preſume 
to exerciſe the ſame; and if they do, they ſhall relin- 
quiſh the ſame within the ſpace of two months, and ne- 
ver reſume it; and whoſoever ſhall attempt any thin 
contrary to the premiſſes, ſhall be ipſo facto fulpendes 
from his office and benefice; and if he ſhall intrude into 
his office or benefice during ſuch ſuſpenſion, he ſhall not 
eſcape canonical vengeance, which ſhall not be relaxed 
until he ſhall have made ſatisfaction at the diſcretion of 
his dioceſan, and taken an oath that he will not do the like 
again. Saving the privileges of our lord the king in this 
behalf, Atbon. 89. 

Which ſaving (Mr. Johnſon ſays) intirely defeated the 
conſtitution, And in the former conſtitution there is 
alſo a ſaving, for ſuch cauſes as are allowed by law. Johaſ. 
Othob. Athon. 91. tt 

But if thoſe ſavings had not been expreſſed; yet it is 
certain that the conſtitutions could not have altered the 


law of the land in this reſpect. And it is well known, 


that the kings of England in all ages have aſſerted 

2 right to employ what ſubjects they pleaſed, of the 

clergy as well as laity, in any poſt of civil government; 

and in fact, very many clergymen have been chancellors, 

treaſurets, and even chief juſtices of the king's bench, 

— conſequently muſt have ſate judges in caſes of life and 
ath. 

And by the ſtatute of Articuli cleri, 9 Ed. 2. fl. 1. 
c. 8. It is complained as followeth : The barons of the king 
exchequer claiming by their privilege, that they ought to male 
anſwer to no complainant out of the fame place extend the 
fame privilege unto elerks abiding there, called to orders or unto 
reſidence, and inhibit ordinaries that by no means, or for any 
tauſe, fo ling as they be in the exchequer, or in the king's ſer - 
vice, they ſhall not call them to judgment, Unto which it is 
anſwered : It pleaſeth our lord the king, that ſuch clirks as 
attend in bis ſervice, if they offend, ſball be correAed by their 
or dinaries, like as other; but ſo long as they are occupied abost 
the exchequer, they hall not be bound to keep reſidence in their 
thurches, This I added of y by the council : The ting ces 
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bis anceſtors, ſince: time aut of mind bave uſed, that clirks 
which are employed in his ſervice, dur ing ſuch time as they arg 
in ſervice, ſhall not be compelled to keep reſidence in their le. 
nefices ; and ſuch things as be thought neceſſary for the king and 
communwealth, cught not to be ſaid to be prejudicial to the li. 
berty of the church. | 
Oo long 4s they are occupied about the excheguer] And the 
court. of exchequer may grant a prohibition to the ordina- 
ry, for any that ought to have the privilege of the exche. 
quer, where the court may give the party remedy, or 
where a ſuit dependeth in the court of exchequer for the 
ſame cauſe; or where the king's ſervice, which is the 
cauſe of the privilege, is hindred by the ſuit before the 
ordinary : as for yon-refidence, during the time that he 
gave his neceſſary attendance in the exchequer for the 
king's ſervice. 2 I. 624. 

Added of new by the king's council] That is, by the com- 
mon council of the realm, as it is termed in criginal writs, 
and in other legal records, and ſo it is taken in other acts 
of pailiament; and in the preamble to theſe ſame Articuli 
cleri. 2 Inſt. 624. * 

That clerks which are empleyed in his ſervice] This branch 
is general, and not limited (4s the former is) to the pri- 
vilege of the exchequer; but extendeth to any other ſer- 
vice of the king for the commonwealth : as if he be em- 
ployed as an ambaſlador into any foreign nation, or the 
like ſervice for the king, which is (as it is here ſaid) for the 
commonwealch, which ever muſt be preferred before the 


private. 2 fl. 624. * 5 
3. Eccleſiaſtical perſons have this privilege, that they 


"ought not in perſon to ſerve in war. 2 fl. 3 


4. By the ſtatute of 52 H. 3. c. 10. For the tourns of 
fhiriffs, it is provided, that archbiſbops, biſhips, mr any re- 
ligtous men, ar women, ſhall nat need to come thither, except 
their appearance be ſpecially required thereat for ſome other 


cauſe, 


The tourns of Heri] Nor conſequently are they bound 
to appear at the leet, or view of frankpledge. 2 J,. 4. 
Nor ary religious men] Men of religion, ig the propet 


ſenſe, ate taken for thoſe that are regulars, as being 


profeſſed in ſome of the religious orders, as abbots, 


priors, and the like z but eccleſiaſtical per ſons that ate 
ſeculars, that is, who do not live under the rules of any 
of the religious orders, as biſhops, deans, archdeacons, 
. prebends, parſons, vicars, and ſuch like, are alſo within 
this at, 2 nfl. 121. SIT. 5 
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Shall not need to come thither] That is, they are not 

compellable to come, but left to their own liberty. And 

if any man be grieved in any thing contrary to the par- 

view of this ſtatute, he ſhall have an action grounded upon 

the ſtatute, for his remedy and relief therein. 2 nfl. 121, 

122. . 

Excebt their appearance be ſpecially reguirei thereat for 

ſame other cauſe] As to be a witneſs, or the like. 2 7%. 


121. 
. By the 50 Ed. 3. c. 5. It is enacted as follows: Not to be arreft. 


Becarſe that complaint is made by the clerry, that as well _— ws eu hi 
divers priefts, bearing the ſacrament to ſick prople, and their 
' (hrks with them, "as divers other perſons of holy church, 
whil/t they attend to divine ſervices in churches, church-yards, 
and other places dedicate to God, be ſundry times taken and 
arreſted by authority royal, and commandment of other tem po- 
ral lords, in offente of Gad, and of the liberties of holy 
church, and in diſturbance of divine 'ſervices aforeſaid ; the - 
ting granteth and defind-th, upon grievmus forfeiture, that 
nme do the ſame from henceforth : f that colluſi;n or feig nad 
cauſe be not frund in any of the fatd per ſos of holy church in 
this behalf. | 
And by the 1 R. 2. c.15. It is thus further enzQed : 
Becauſe that prelates di complain them ſelves, that as well be- 
nefited people of haly church, as ether be arrgſtad and trawn 
out as well of cathedral churches, as of ather churches and their 
church. jurdi, and ſometim's whilſt they be intended to divine 
ervices, and alſo in other places, although they Fe bearing the 
body of our Lord Feſus Chriſt to ſick perfons, and ſi arreft:4 
and drawn out, be hound and brought to prifin, againſt the 
libetty of holy church; it is ordained, that if any min ere 
the king or other, do arreſt any perſon of holy church by ſuch 
manner, and there be anly conuitt, he ſhall have imp iſon- 
ment, and then be rar ſomed at the king's will, and make gree 
to the parties ſr arr. ti: provided, that the ſaid people of haly 
church ſhall not hold them within the churches or ſanfuaries by 
fraud or colluſi m in any manner. 
ud their clerks with them] By this it appears, that the 
clerk who is aſſiſtant may have this privilege. Digge, p. t. 
CG It, f 
Wit they attend to divine ſervices] It hath been adjudg- 
ed upon this, that in going, continuing, and returning, to 
celebrate divine ſervice, the prieſt ought not to be arrelted, 9 
nor any who aid him in it. 12 C9. 100. | 7 
By authority royal] But this extendeth only to caſes be- 
WIXt party and party, and not to caſes wherein the pub- 
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lick peace is concerned, which are between the king and 


the party; and therefore a perſon may be apprehended 


going to or returning from divine ſervice, by a warrant 


from a juſtice of the peace, it being for a breach of the 


peace, and for the king; and ſo in like cafes, Val. 
ch. 34. | 

5 hus, in the caſe of Pit and Webla, E. 11 J. Pit had 
a warrant from a juſtice of the peace, and ſerved it upon 
Webley, as he was coming from church from ſermon, 
upon a week day. Whereupon Hbley libelled againſt 
him in the ſpiritual court; and Pit moved for a prohi- 
bition, and framed the ſuggeſtion upon theſe ftatutes, 


-which prohibit arreſts in time of divine ſervice, and in 


going and returning to and from the church. But it was 
ſaid that thoſe ſtatutes are where the matters are betwixt 
one common .perſon and another, but not whete it con- 
cerns the king and a common perſon, as here it did, this 
arreſt being made at the king's ſuit. And to this opinion 
the court ſeemed to incline, and that there was juſt eauſe 
for a prohibition. But further day being given, the par- 
ties in the mean while agreed. Cro. Fa. 321. 

Againſt the liberties of holy church] By which it appears 
that theſe ſtatutes are but an affirmance of the common 
law, and in maintenance of the liberties of holy church, 
12 Co. 100. 

And thereof be duly convif) The party grieved may have 
an action upon the ſtatute: for when any thing is probi- 
bited by an act, altho' the act doth not give an action, yet 
action lieth upon it. 12 Co. 10. 

And if an arreſt be made contrary to theſe ſtatutes, and 
the perſon arreſting doth preſently diſcharge the perſon 
arreſted upon pretence of ignorance, or the like; this 
wk not excuſe the contempt in making the arreſt. al. 

. 4» : 

— if ſuch undue arreſt be made, the arreſt is 

; ſo that if a reſcous be made, and thereby any per- 
on killed, the killing is murder. Maſſ. cb. 34. 
And Dr. Watſon ſays, he that doth offend againſt the 
aforeſaid ſtatutes, may not only be fined in the temporal 
court, but alſo may be excommunicated by the eccleſiaſli - 
cal judge, and condemned in coſts. Maiſ. ch. 34. 

6. By the ſtatute 13 Ed. 1. fl. 4. it is thus enacted: 
For laying violent bands on a clerk, it hath been granted, that 
it ſhall be tried in a ſpiritual court, when money is not demand- 
ad, but a thing done for puniſhment of ſin. And hereef ih! 

6 ſpirirudl 


of the clergy, 
ſpiritual judge ſhall have pawer to tale knowledge nottuithᷣ- 
anding the king's prohibition. 
And by the 9 Ed. 2. c. 3. V am lay violent hands on 4 
clerk, amends far the peace broken ſhall be before the king, and 


or the excommunication before a prelate, that penance corporal - 


may be enjoined ; which if the offender will redeem of his own 
will, by giving money to the prelate, or to the party griev- 
ad, it ſhall be required before the prelate, and the king's pro- 
hibition /hall not lie. | 
Lay violent hands] A prohibition having been granted, 
where a clerk libelled againſt another in the ſpiritual court, 
for that be beat him, or at leaſtwiſe aſſaulted him with a 
bill, and would have ſtricken him, and called him gooſe, 
and woodcock, and many ſuch words ; the court held, 


tat the prohibition did well lie: for altho' for the laying 


violent hands on a clerk, the ſuit ought to be in the ſpiri- 
tual court, yet for an aſſault only, the ſuit ought to be at 
the common law. Cro. El. 753. 24 

So alſo where a prohibition was granted to ſtay proceſs 
in the ſpiritual court, againſt one who ſeeing an aſſault 
made upon his ſervant by a clerk, came in aid of his ſer- 
vant, and laid his hands peaceably upon the clerk ; Gawdy, 
chief juſtice, held, that this caſe was aut of theſe ſtatutes, 
becauſe the party had good cauſe ro beat the clerk : and 
the prohibition ſtood. Cre. El. 655, 

So alſo, if a clergyman be arreſted by proceſs of 
law, he cannot for this ſue in the eccleſiaſtical court. 
2 Infl. 492. 


e amends for the peace broken Hall be before the ting] If 


the clerk ſue in court chriſtian for damages for the battery, 
he is in caſe of premunire ; for in that caſe the ecclefiaſti- 
cal judge ought to proceed ex officio, only to correct the 
fa, 2 Infl. 492. 

And tho? he do not directly ſue for ſuch damages there; 
yet, if a man is excommunicate for laying violent hands 
on 2 clerk, and the ſpiritual court deny abſolution till 
amends be made to the party for the battery; a prohi- 
bition will be granted. Gib. 9. | 
Ad for the excommunication before a prelate] This is the 
known puniſhment aſſigned to that crime by the canon 
law; to which the practice of the church of England 
hath been conformable, both before and ſince the reforma- 
tion. Gibſ. g. 

It ſhall be required before the prelate, and the king's prohi- 
bition ſhall not lie] Or, in caſe the money for redeeming of 
penance is ſued for in the ſpiritual court, and a probivition 
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is granted by the temporal; then a writ of conſultation is 
| provided for relief of the party. Gib . 
Sbal have the 7. He that is within orders hath a þ. that albeit 
benefit of cler he have bad the privilege of his clergy for a felony, he 
u Pratkrns may have his clergy afterwards again, and ſo cannot 'a 
layman: And he that is within orders, and hath his clr- 
gy * n ſhall not be branded in the hand. And theſo 
privileges are given by act of parliament. + 2 ff. 67. 
2. H. H. 389. 

And altho' a clergyman. in orders ſhall not be burnt in 
the hand, yet after bis diſcharge given by the court, he 
ſhall have the ſame privilege, as if he had been burnt in 
the hand; and therefore ſhall not be drawn in queſtion in 
the eccleſiaſtical court, to deprive him, or inflict any ec- 
cleſiaſl ical cenſure upon him. 2 H. H. 389. 

Exempted frem 8. Such as be within orders of the miniſtry, or clergy, 
ſerving on juries. cannot be empannelled as jurors. Lamb Ja. 396. (0 

Some be as 9. It ſeems to be agreed. that a perſon in holy orders 

approver, cannot be an approver; becauſe it is a rule, that no mem- 

ber of the clergy. can ſue any appeal whatſoever, in a mat- 

ter or Cauſe of death. 2 Haw. 205. obein 


May counter- 10. A clergyman being an appellant, the defendant cans 
pieat the waging not wage his battel; but the clerk being appellant may 
of coma counterplead the wayer of battel; and compel 2 
h to put himſelf upon his country. 2 Haw. 427. 

Shall not be 11. By the 9 H. 3. c. 14. No man of * church ſhall be 


amerced after amerced after the quantity of his ſpiritual benefice but TR ut ' 


=_ oma of Jay-tenement and after the quantity of his offence. + \; | 
henefice, . Amerced) Here appeareth a privilege of the church, hat 
if an ecclcſiaſtical perſon be amerced (tho' amerciaments 
belong to the king) yet he ſhal not be amerced in reſpect 
of his cecleſiaſtical promotion or benefice, but in reſpect 
of his lay fee, and according to the quantity of his fault; 
which is to be affected, 2 1½. 29. 
Benefice} Benefice is a large word, and is taken for any 
eceleſiaſlical Enten or ſpiritual living mne 


2 Inst. 294 
Lay: tenement] And if a Giritual perſon be amerced 


above the quantity of bis Jay-tenement, he ſhall have a 


Writ {© 5 dit tue Jevying of it. Gibſe 13.48) | 
How far ſfubjet | 12 By the 1 Ed. 3. f. 2. c. 10. Whereas archbiſhops, 
t» penfon o biſbops, obs als, plots a and prioreſſes have been ſore 


ſervices to tue 


- 
; b 4 - || * . * 


| OO Betcher's cafe 3 8 | 
(g) Mag. Cart. c. 14. "I A. 184.3. 


grieved 


8 8 8 


D 


re 


of the clergy. 


ved by the requeſts of the king and his progeniters, which 


2 deſired them by great threats, for their cle: is and other 


ervants, for great penſions, prebendi, c bur ches, and corrodies, 


5 that they could nothing give nor di to ſuch as had done them 


truice, nor to their friends, to their great charge and damage; 
the king grunteth, that from henceforth be will no more ſileb 
things defire, but where be ought. | 
But where he ought) For, of common right, the king, 
as founder of archbiſhopricks, biſhopricks, and many re-/ 
ligious houſes, had 'a corrody, of a penſion, in the ſeveral 
foundations; a corrody, for his vadelets, who attend him; 
and a penſion, for a'chaplain, ſuch as he ſhould ſpecially 
recommend, till the reſpective poſſeſſor ſhould promote him 
to a competent beneſide. Gb; 1. 
If any eccleſiaſtical perſon ſhall be- in fear or doubt, 
that his goods or chattels or beaſts, ot the goods of his 
farmer, ſhould be taken by the miniſters of the king, for 
the buſineſs of the king, he may purchaſe” à protection. 
2 Inſt. 4. 6 1 0 
No demean or proper cart for the neceſſary uſe of any 
ecclefiaſtical perſon, ought to be taken fot the king's car- 
nage ; but they are exempted by the ancient law of Eng- 
lend from any ſuch carriage: and this was an ancieat pti- 
vilege belonging to holy chutreh. 2 IH. 35. | 
But there is no ſpecial exemption. inthe yearly mutiny 
ate, for clergymen,' in reſpe& of the ſoldiers carriages. ' 


13. If a perſon be bound in a recognizance'irf the chan- The fheriff eon · 


not levy of his 


cery or other court; and he pay not the ſum at the day; 
by the common law, if the perſon had nothiag but eccle- 
ſiaſtical goods, the recognizee could not have had a le- 
vari facias to the ſheriff to levy the ſame of theſe goods, 
but the ' writ ought to be directed to the biſhop of 
= dioceſe: to levy the ſame of his eccleſiaſtical goods. 
2 nfl, 4. 5 1 " 1 
Ia an action brought againſt a perſon, wherein a capias 
lietb (fot example, an acccount)- the -ſheriff returns that 
he is 4 clergyman beneficed having no lay fre; in which he 
may be ſummoned ; in this caſe the plaintiff cannot have 
a capias to the ſheriff to take the body of the perfon, but 


be ſhall-have a writ to the biſnop, to cauſe the perſon to 


come and appear. But if he had returned, that he is a 
clergyman hauing no lay fee, then is a capias to be granted to 
the ſheriff ; for that it appeared not by the return that he 
had a benefice, ſo as he might be warned by the biſhop 
his dioceſan; and no man can be exempt from juſtice. 


2 Inſt; 4. 119 4 
1 4% M. 9 Iv. 


ecc}-faftical 
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M. V. Meſely and Warburton, On a fieri ſaciat 
againſt ¶arburton, a fellow of Wincheſter college, the 
ſheriff returned, that he is @ clergyman beneficed having ng 
lay fee. Hereupon a fieri facias was iſſued to the biſhop, 
to levy the ſame of his eccleſiaſtical goods. The. biſhop 


| ſent his mandate to the warden and fellows of the college 


Diſtreſſes not to 
de taken in the 
ſees of the 
church. 


to ſequeſter his ſalary. They anſwer that they have not 
power to do it. The biſhop moved the court to know, 
whether he might compel them by eccleſiaſtical cenſures. 
By Holt, chief juſtice ; if à prebendary hath a ſole body, 
the biſhop upon a levari facias of his ecclefiaſtical goods 
may ſequeſter it; but if he hath but a body aggregate 
with the dean and chapter, he cannot ſequeſter it. In 
this caſe, the profits of the fellowſhip are but caſual divi- 
dends, in which before diviſion H#arburton hath no inte- 
reſt, ſo that they do not make an eſtate; and it ſeems in 
this caſe, Y/arburton is not a clerk beneficed, and the bi- 
ſhop may return that he hath no eccleſiaſtical goods. 
£9. Ray. 265, 1 Salk. 320, | 

14. Articuli cleri, 9 Ed. 2. fl. 1. . . It is complain- 
ed; that the king's officers, as ſheriffs and other, do enter ints 
the fees of the church ts take diftreſſes, and ſometimes they take 
the parſon's beaſts in the king's highway, where they have ne« 
thing but the land belonging to the church. Anſwer: The 
hing's pleaſure ii, that from benceforth ſuch diftreſſts ſhall nei- 
ther be talen in the king's bighway, nor in the fees tohernwith 
churches in times paſt have been endowed ; nevertheleſs be will- 


eth diſtriſſes to be taken in Poſſeſſions of the church newly pur» 


chaſed by. eccligſiaſt ical perſons. F T 

Fees 'of the church] That is, lands belonging to the 

church. Ling. 268. | 33 N * 4 
Parſons] Here parſons (rectores) be named but for ex- 
ample; "for this law extendeth to other eccleſiaſtical per- 
ſons. 2 Inſt. _ 

From hancefarth ſuch diſi reſſes ſhall not be taken] Notwith- 
ſtanding that the. king's officers, as ſheriffs and others, 
are mentioned in the complaining part, yet lord Coke ſays 
this law bindeth not the king, when he is party, for any 


debt-or duty due unto him, becauſe the diſtreſs or other 


proceſs: for the king is not expreſsly named (in the enact- 
ing part), but diftreſſes generally : And this appeareth, 
he ſays, by a book cafe (27 A/. p. 66]; a prior brought 
a bill of treſpaſs agaiofttthe theriff, for entering into his 
ſanctuary, that is, within the circuit of the ſcitg of his 
priory, and took away his beaſts. The deſendant' ſaid, 
that he was ſheriff, and that the prior Joſt iſſues in the 

court 
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court of common pleas, and a writ iſſued to him to levy 
the iſſues, and that he entred into the ſanctuary becauſe he 
could not find a diſtreſs without. Whereupon the plain- 
tiff demurred, and judgment was given againſt the plain- 
tif, Which proveth that the ſheriff in that caſe could 
not have returned, upon the proceſs to him directed, that 
he is a clerk beneficed having no lay fee. 2 fl. 627. 
Nevertheleſs, the words are, that ſuch diſtreſſes (quod 
diſtrictiones Hud ſhall not be taken; which mani- 
ſeſtly refer to the complaint preceding. 

Shall neither be taken) And if they be taken, the party 

rieved may have à writ for his relief, Gibſe 15, 

Have been endowed] This is to be taken in a large ſenſes 
for here the fees that they have by reaſon of their founda- 
tion, or by reaſon of their dotation or endowment, are 
included. 2 Inf, 627. | 
. Endowed] The polſefons of the church are the endow- 
ment of the church, and they are accounted as tenants in 
dower. 2 Infl. 627. | 

Poſſeſſions of the church newly purchaſed by eccleſiaſtical 
perſons] Concerning taſks, tenths, and fifteenths grant- 
ed by parliament to the king, the poſſeſſions of ec- 
cleſiaſtical perſons, which they acquired fince the 20 
Ed. 1. either by purchaſe or act in law were charge- 
able thereunto: but thoſe which they had at that time 
were not charged therewith. And the reafon thereof was 
this: The pope (after the example of the high prieſt 
among the Jews, who had of the Levites the tenth part 
of the tithe) claimed by pretext thereof a yearly tenth part 
of the value of all eccleſiaſtical living.. This portion 
or tribute was by ordinance yielded to the pope in 
20 Ed. 1. and a valuation then made of the eccleſiaſtical 
livings within this realm, to the end the pope might 
know, and be anſwered of that yearly revenue, fo as the 
eccleſiaſtical livings, chargeable with that tenth (which 


was called ſpiritual) to the pope, were not chargeable 


with the temporal teaths or fifteenths granted to the king 
in parliament, leſt they ſhould be doubly charged : bur 
their poſſeſſions acquired after that taxation were liable to 
the temporal tenths or fifteenths, becauſe they. were not 
charged to the other. 2 fl. 627. 

Newly purchaſea] In which the temporal lords had a 


right of diſtraining ; which right they ought not to loſe, 


by the poſſeſſions coming into the hands of eccleſiaſtical 
perſons. For where auy burden real lieth upon any land 
- * the thing itſelf paſſeth with its burden. Zindw. 
2 
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* Purchoſad] Either to their own uſe, or to the uſe of the 
church. Lindw. 268. 
15. If any eccleſiaſtical perſon knowledge a ſtatute 
merchant or ſtatute ſtaple, or a recognizance in the nature 
of a firute ſtaple; his body ſhall not be taken by force 
of any proceſs thereupon. 2 Jef. 4. 

16. Amongſt the Saxons, the lands of the clergy were 
charged to caſtles, bridges, and expeditions. Jake's State 


of the Ch. 2. 
But after the introduction of the Romiſi canon law, 


they obtained exemptions. 

And lord Coke fays, that eccleſiaſtical perſons ought 
to be quit and diſcharged of tolls and cuſtoms, avirage, 
pontage, paviape, and the like, for their eceleſiaſtical 
goods; and if they be moleſted therefore, they may have 
a writ for their diſcharge. 2 Inft. 3 

Which writ they may have out 50 the chancery made 
of courſe without petition or motion, ditected to the par- 
ty that diſttaĩas or diſturbs them for any of thefe things, 
commanding them to deſiſt; and if ſuch writ be not 
obeyed, the curſitor of courſe will make out an alias and 
plutcies; and if none of theſe will be obeyed, an attach- 
ment to arre(t the party, and detain bim till he obey, 


Degge, p. 1. c. 11. 
But this and the like is always to be underſtood, with 


this exception. viz. provided- that no act of parliament 
bath ordered otherwiſe. 

17, Anciently, indeed, it was held, that elergymen 
are not to be burdened in the general charges with the 
laity of this realm; neither to be troubled or incumbred, 
unleſs they be ſpecially named and expreſsly ca by 
ſome ſtature, God. Rep. 194. 

Thus Dr. Godolphin obſerves, that the ſtatute of hue 
and cry charges the inhabitants and reſiants ; but it hath 
never been taken, ſays he, that parſons and vicars are in- 
cluded, or ſhall be-contributory in robberie-. In the ſame 
ſtatute are wa:chings; yet the clergy thereby are never 
charged. The ſtatute tor highways, charges every 55. 
holder; yet this hath never been taken by uſage to charge 
the clergy. Alſo, the charge of gaels; the act ſays all 
re/zants ſhall pay: yet have the clergy -never been charged. 
Thus, where the bridge act ſays, all inhabitants ſhill be 
aſſeſſed ; it muſt mean all ſuch only as are chargeable to 
pontage. Gad. Rep. 194, 5. | 

But now the contrary doctrine prevails, that clergymen 
are liable to all charges by act of HR unleis they 


are * exempted. | 
Thus 


of the clergy. 


Thus they are, both in reſpe& of their tithes and 


lebes, liable to contribute to watch and ward, to the re- 
pair of the highways, and may be rated or taxed by the 


commiſſioners of ſewers; they, as well laymen, are 


chargeable to the poor maimed ſoldiers or poor priſoners, 
county rates, and ſhall contribute towards ſatisſying for 
a robbery committed within the hundred, and all other 
publick charges impoſed by act of pariiamcnt. And this 
hath been reſolved upon debate, as Hale, chief juſtice, ſaid, 
before all the judges, T. 27 C. 2. in the caſe of Webb 


and Batchelor. Watſ. ch. 40. 3 Keb. 255, 476. 1 Ventr, 


273. 2 Lev. 139. a 
And particularly, in the caſe of bridges, the ſtatute of 


the 22 H. 8. ſays, the juſtices of the peace ſhall afſe(s 
very inhabitant towards their repair: by which words every 
inhabitant lord Coke ſays, all privileges of exemptions or 
diſcharges whatſoever from contribution (if any were) are 
taken away, altho' the exemption were by act of parlia- 


ment. 2 Infl. 704. 


And in reſpect of the highways, where the ſtatutes di - 
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rect that the pariſhioners of every pariſh ſhall repair, Mr. 


Hawkins obſerves theceupon, that perſqns. in holy orders 
are within the purview of theſe ſtatutes, in reſpect of 


their ſpiritual poſſeſſions, as much as any other perſons 
whatſoever, in, teſpect of any other poſſeſſions; for the 
words are general, and there is no kind of intimation that 
any particular perſons (hall be exempted more than. others. 
1 Haw. 204. . 

18. The canenical habit (properly ſpeaking) is that 
which, is injoined by the canons of the church. But in 


Apparel. 


a matter ſo fluctuating as that of dreſe, it is impoſſible 


to lay down rules for apparel in one age, which will not 
appear ridiculous in the next, In ſuch caſe, the general 
rule can only be, that clergymen (hall appear ia habit and 
dreſs ſuch as ſhall . comport with gravity and decency, 
without effeminacy or affectation. 


The canons for the habit of clergymen are chiefly theſe 


two that follow: which, for the reaſon above-mentioned, 


are now become matters only of curiofity aud ſpeculation. 
By a conſtitution. of archbiſhop Strazford, in the. year. 
1343, in the reign, of king Edward the third: The out- 
ward habit often ſhews the inward diſpoſition ; and tho? 
the behaviour of the clergy ought to be the intiruftion of 
the Jaity, yet the prevailing. exceſſes of the clergy, as to, 
tonſure, garments, and trappings, give abominable ſcans 
dal io the people ; becauſe: ſuch. as have dignities, pary 
ene | — 
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ſonages, honourable prebends, and benefices with cure, 
and even men in holy orders, ſcorn the tonſure (which 


is the mark of perfection, and of the heavenly kingdom), 
and diſtinguiſh themſelves with hair hanging down to 


their ſhoulders, in an effeminate manner; and apparel 


themſelves like ſoldiers rather than clerks, with an upper 
jump remarkably ſhort, with exceflive wide or long ſleeves, 
not covering the elbows, but hanging down ; their hair 
curled and powdered, and caps with tippets of a wonder- 
ful length ; with long beards z and rings on their fingers; 
girt with girdles exceedingly large and _ having pur- 
ſes enamelled with figures and various ſculptures gilt, 
hanging with knives (like ſwords) in open view; their 


| ſhoes chequered with red and green, exceeding long, and 


variouſly indented z with croppers to their ſaddles, and 
horns hanging at the necks of their horſes ; and cloaks 
furred on the edges, contrary to the canonical ſanctions, 
ſo that there is no diſtinction between clerks and laicks, 
which rendreth them unworthy of the privilege of their 
order: we therefore, to obviate theſe miſcarriages, as 
well of the maſters and ſcholars within the univerſities 
of our province, as of thoſe without, with the approba- 
tion of this ſacred council do ordain, that all beneficed 
men, thoſe eſpecially in holy orders, in our province, 


have their tonſure as comports with the ſtate of clergy- 


men; and if any of them do exceed by going in a re- 
markably ſhort and cloſe upper garment, with long of 
unteaſonably wide fleeves, not covering the elbow, but 
banging-down, with hair unclipped, long beards, with 


rings on their fingers in publick (excepting thoſe of ho- 
nour and dignity), or exceed in any particular before ex- 


prefſed ; ſuch of them as have benefices, unleſs within 
fix months time they ſhall effectually reform upon admo- 
nition given, ſhall incur ſuſpenſion from their office ipſo 
facto, and if they continue under it for three months, 
they ſhall from that time be ſuſpended from their benefice 
ipſo jure without any further admonition : And they ball 
not be abſolved from this ſentence by their dioceſans, till 
they pay the fifth part of one year's profit of their bene- 


fies to he diſtributed to the poor. If they be unbeneficed, 


they ſhall be diſabled from obtaining a benefice for fout 
months. And ſuch as are ſtudents in the univerſities, 
and paſs for clerks, if they do not effectually abſtain 


from the premiſſes, ſhall be ipſo facto diſabled from taking 


any ecclefiaftical degrees or honours in thoſe univerſities, 
till by their behaviour they give proof of their diſcretion 
199 . as 


s | 
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ay becometh ſcholars. Yet by this conſtitution we in- 

tend not to abridge clerks of open wide ſurcoats, called 

table- coats, with fitting ſleeves to be uſed at ſeaſonable 

times and places; nor of ſhort and cloſe garments, whilſt 

they are travelling in the country, at their own diſcretion, 


Lind. 122. Fobnf. Stratf. 


Tonſure] This fignifieth ſometimes not only the 
ſhaved ſpot on the crown of the head, but the whole 
eccleſiaſtical cut, or having the hair clipt in ſuch a fa- 
ſhion, that the ears might be ſeen, but not the forchead, 
Jobnſ. Seratf, | 

Surctats] Made to fave better cloaths, eſpecially in 
eating and drinking at home, Lind. 124, 

And by the ſeventy-fourth canon of the canons in the 
year 1603. Archbiſhops and biſhops ſhall uſe the accuſ- 
tomed apparel of their degrees: Deans, maſters of col» 
leges, archdeacons and prebendaries in cathedral and col- 
legiate churches (being prieſts or deacons), doctors in 
divinity law and phyſick, bachelors in divinity,” maſters 
of arts, and bachelors of law, having any ecclefiaſtical 
living, ſball uſually wear gowns with ſtanding collars and 
ſleeves ſtrait at the hands, or wide fleeves, as is uſed in 
the univerſities, with hoods or tippets of filk or ſarcenet, 
and ſquare caps. And all other miniſters ſhall alſo uſu- 
ally wear the like apparel as is aforeſaid, except tippets 
only. And all the ſaid eccleſiaſtical perſons abovemen- 
tioned ſhall uſually wear in their journies cloaks with 
ſleeves, commonly called prieſts cloaks, with guards, 
welts, long buttons, or cuts. And no eccleſiaſtical per- 
ſon ſhall wear any coife or wrought night-cap, but only 
plain night-caps of black ſilk, fatien, or velvet. In pri- 
vate houſes, and in their ſtudies, the faid perſons ec- 
cleſiaſtical may uſe any comely and ſcholatlike apparel, 
provided that it be not cut or pinkt, and in publick not 
to go in their doublet and hoſe, without coats or caf- 
ſocks. And not to wear any light coloured ſtockings. 
Poor beneficed men and curates (not being able to pro- 
vide themſelves long gowns) may go in ſhort gowns of the 


faſhion aforeſaid. 


Particularly, the band, we may obſerye, is no part of 
the canonical habit; being not ſo ancient as any canon of 
the church, Archbiſhop Laud is pictured in a ruff, which 


was worg at that time both by clergymen and gentlemen 


of the law; as alſo long before, during the reigns of 


king: James the firſt, and of queen Elizabeth. The band 


came in with the puritans and other ſectarieg, upon the 
F | downfal 
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of the land, clergymen may uſe reaſonahle recreations, in 
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downfal of: epiſcopacy ; and in a few years afterwards be. 
came the common habit of men of all denominations and 
profeſſions : which giving way in its turn, was yet re- 
tained by the gentlemen of the long robe (both eccleſia- 
ſtical and temporal), only becauſe they would. not follow 
every caprice of faſhion. Indeed moſt of the peculiar ha- 
bits, both in. the church and in courts of juſtice and 
in the univerſities, were in their day the common habit of 
the nation; and were retained by perſons and in places 
of importance, only as having an air of antiquity, and 
thereby in ſome fort conducing to attract - veneration ; 
and the ſame on the other:hand, in proportion do per- 
ſuade to a ſuitable gravity of demeanor ; for an irreverent 
behaviour, in a venerable habit, is extremely burleſque and 
ungtaceful. | | 
19. By Canon 75. No eccleſiaſtical perſons ſhall at any 
time, other than for their honeſt neceſſities, reſort to any 
taverns. or alehouſes, neither ſhall they board or Jodge in 
any ſuch places. Furthermore, they ſhall not give them- 
ſclves to any baſe or ſervile labour, or to drinking, or 
riot, ſpending their time idly by day or by night, playing 
at dice, cards, or tables, or any other unlawful game, 
But at all times convenient, they ſhall hear or read ſome- 
what of the holy ſcriptures, or ſhall occupy themſelves 
with ſome. other honeſt ſtudy or exerciſe, always doing 
the things which ſhall appertain to honeſty, and endea- 
vouring to profit the church of God, having always in 
mind, that they ought to excel all others in purity of 
life, and ſhould be examples to the people to live well 
and chriſtianly, under pain of eccleſiaſtical cenſures to be 
inflicted with ſeverity, according to the qualities of their 
oftences. | | | 
20. Nevertheleſs, lord Coke ſays, by the common law 


order to make them fitter for the performance of their 
duty and office. 2 nfl. 309. | 
And albeit ſpiritual perſons (he ſays) are prohibited, by 
the canon law, to hunt; yet by the common law they 
may uſe the recreation of hunting. And after the deceaſe 
of every archbiſhop and biſhop (amongſt other things) the 
king time out of mind hath had his kennel of hounds, or 
a compoſition for the ſame. 2 If. 309, | | 
„Ibe foundation of which cuſtom was this: It ap- 


peareth by many records, that by the law and cuſtom 


of England, no biſhop could make his will of his goods 


or chattels coming of his biſhoptick, withoyt the king's 


licence, 
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licence. Whereupon the biſhops, that they might freely 
make their wills, yielded to give to the king after their 
deceaſes teſpectively for ever ſix things: 1. Their beſt 
horſe or palfrey, with bridle and ſaddle. 2. A cloak 
with a cape. 3. One cup with a cover. 4. One baſon 
and ewer. 5. One ring of gold. 6. Their kennel of 
hounds. , 2 te 335. : | © 40 

21. By the 1 H. 7. c. 4. It ſhal be lawful to all areh- dy be impri- 
biſhops and biſhops, and other ordinaries having epiſcopa] ſoned by the ſpi · 
juriſdiction, to puniſh and 'chiftiſe priefts, 'clerks, and — = 
religious men, as ſhall be convicted before them by exa- 
mination and other lawful proof requifire by the law of 
the church, of advoutry, fornication, inceſt, or any other 
fleſhly incontinency, by committing them to ward and 
ptiſon, there to abide for ſuch time as ſhall be thought to 
their diſcretions convenient for the quality and quantity 
of their treſpaſs. ' 7 | | | 

22. No fpiritual perſon ſhall take to farm to himſelf, Shall not take to 
or to any perſon. to his uſe, of the leaſe or grant of any f *. 
perſon by writing, or' by word or otherwiſe, by any man- 
ner of means, any manors, lands, tenements, or other 
hereditaments, for term of life, for tetm of years, or at 
will; on pain of 101. a month, that he er any other to 
his uſe ſhall occupy any farm by reaſon of any fuch 
leaſe or grant: half to the king, and half to him that 
ſhall ſue in any of the king's courts, 21 H. 8. & 13. 


„ . 


— 


1. 
Provided, that this ſhall not extend to any ſpiritual 
perſon, for taking to farm any temporalties, during the 
vacation of any archbiſhoprick, biſhoprick, or any col- 

legiate or cathedral church. / 4. | 

Nor to any ſpiritual perſon, that ſhall tender or 
make any traverſe upon any office, concerning his free- 
hold. /. 4. | TONNE SOT 3 

And provided, that every ſpiritual perſon may take 
in farm any meſſes, manſions, or dwelling houſes, hay- 
ing but only orchards or gardens, in any city, borough, 
and town, for his own habitation or dwelling. / «5. 

And moreover by the ſame ſtatute, no ſpiritual perſon 
ſhall by himſelf, nor by any other for him or to bis uſe, 
bargain and buy to ſell again for any lucre, gain, or pro- 
fit, in any markets, fairs, or other places, any manner 
of cattle, corn, lead, tin, hides, leather, tallbw, fiſh, 
wool, wood, or any manner of victual or "merchandiſe ; 
on pain of treble value of every thing fo bargained and 
bought to ſell again; half to the king, and half to him 

Vox. III. P that 
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Paivileges and reCcaints 
that will ſue. in any of the king's courts, And the bar- 
gain to be void. , 5. L 
Provided, that if, any ſuch (iritual perſon ſhall happen 
without fraud or covin, to buy any horſes,, mares, or. 
mules, to the only, intent to occupy for bimſelf or his 
ſervants, to ride to and ſro upon his neceſſary buſineſs, 
or any other cattels or goods, to the only intent at the 
buying thereof to be employed and put in and about his 
neceſſary apparel of his own bouſe, or of his perſon and 
ſervants, or in for and about the only occupying, ma- 
nuriag, or till. ge of his own glebe or demean lands an- 
nexed to his church, or for the neceſſary expences of his 
own houſhold keeping; and after the buying of any ſuch 
horſes, cattels or goods, or exerciſe of them, happeneth 
to miſlike any of them that they ſhould not be good, 
profitable, nor convenient for any the faid purpoſes for 
the which they wete bought: ſuch perſon may law- 
ſully ers and put away ſuch things, without fraud or 
cavin. / ©. | 
And provided, that every ſpiritual} perſon, not having 
ſufficient lebe or demean lands in their own hands in the 
right of their churches, for paſturage of, cattle, or for 
increaſe of corn, for the only expences of their houſholds, 
or for their carriages or journies, may take in farm other 
lands, and buy and fell corn and cattle for the only ma - 
nurance, tillage, and paſturage of ſuch farms, ſo that 
the increaſe thereof be alway employed for the only ex- 
pences in their bouſholds add hoſpitalities, and not in any 
wiſe to buy and ſell again for any other commodity, lucre, 
or advantage, any corn, or cattle renewing, coming or 
growing in and upon any ſuch farm or otherwiſe, but 
"Ip only the remain and overplus above their expences of their 
| houſholds if any ſuch ſhall happen of the breed and in - 
creaſe thereof, without fraud or covin. /, 8. 
Net baving ſufficient glebe] This hath. been pleaded, and 
the plea allowed, as oft as any action hath been brought 
upon this ſtatute, Gi. 159. | 
Shall not keep 23. No ſpiritual perſon ſhall have, uſe, or keep by 
a tarhouſeor himſelf or by any perfon to his uſe any tanhouſe ; nor any 
— brewhouſe, to any other uſe than only to be ſpent and 
occupied in his own houſe: on pain of 101. a month; 
half to the king, and balf to him that will ſue in any of 
the king's courts. 21 H. B. c. 13. / 32. 
ball not teig. „ >; a No man being admitted a deacon et 
u_ bis profeſ- miniſter, ſhall from. thenceforth voluntarily.celinquiſh the 
ſame, nor afterwards uſe himſelf in the courſe of bis life, 
. . K as 
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of the clergy. 
as 2 layman ; upon pain of excommunicaion, And the 
churchwardens ſhall preſent him. i 13 
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25. After 2 theſe diſtinctions of the clergy are ſha- Conclugon, - 
f 


dows rather than ſubſtance; being moſt of them about 
matters which are obſolete and of no fiynificance. The 


reffraints, as to the ſcope and purport of them, are ſuch 


as the clergy for the moſt part would chuſe to put upon 
themſelves ; and the privileges, ſuch as they are, ſeem to 
be ſcarcely worth claiming ; and ſome of them one would 
almoſt imagine to have been calculated to bring a diſgrace 
upon the clergy, rather than to be of any real benefit to 
them; for why ſhould a clergyman be proteRted from 
paying his juſt debts more than any other perſon, or be 
ſaved from puniſhment for a crime for which another 
perſon ought to be hanged? And it is hoped, there hath 


not been one inſtance, of a clergyman having needed to 
claim the privilege of his order a ſecond time, for a crime - 


for which a layman by the laws of his country ſhould 


” © "Probate of Wills. See Wills, 
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Proto. 


1. PROCTORS are officers eſtabliſhed to repreſent in 
judgment the parties who impower them (by war- 


rant under their hands called a prexy)-to appear for them, to 
explain their rights, to manage and inſtru their cauſe, 
and to demand judgment, 2 Dom. 583. 

2. By the 3 . 6. 5. No recuſant convict ſhall prac- 
tiſe in the civil law as proctor. % 8. [Repealed by the 
37 G. 3. c. 32. which introduces a new oath to be taken 
by Roman catholicks 7 the law. For which ſee 
Popery, XXV and Paths, 20. B. 


And by the 5 G. 2. c. 18. No proctor in any court 


ſhall be a juſtice of the peace, during ſuch time as he 


. al f 
+ By the ſeveral ſtamp acts; every admiſſion of ung 
wing e the office of proctor in any of the courts, [ha 
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(half! continue in the buſineſs and practice of a proctor, 


n a treble 40s, ſtamp 1 [fince, in all, 81, And every 
2 
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practiſing ſolicitor, attorney, notary, proctor, agent, or 


procurator, muſt take out a certificate annually ; upon 


which there ſhall be charged, if he reſide in any of the 
ions of court, or in London, Weſtminſter, Southwark, 
St. Pancras, St. Mary-le- bone, or within the bills of mor- 
tality, or in Edinburgh, a ſtamp duty of 51.; in any other 
part of Great Britain 3J. 25 G. 3. c. 80.] 

4. Can, 129. None ſhall procure in any cauſe what. 
ſoever, unleſs he be thereunto conſtituted and appointed 
by the party himſelf, either before the judge, or by act 
in court; or unleſs in the beginning of the ſuit, he be by 
a true and ſufficient proxy thereunto warranted and en- 
abled. We call that proxy ſufficient, which is ſtrengthned 
and confirmed by ſome authentical ſeal, and party's appro- 
bation, or at leaſt his ratification therewithal concurring, 
All which proxies ſhall be forthwith by the ſaid proctors 
exhibited into the court, and be ſafely kept and preſerved 
by the regiſter in the publick regiſtry of the ſaid court. 
And if any regiſter or proctor ſhall offend herein, he ſhall 
be ſecluded from the exerciſe of his office for the ſpace of 
two months, without hope of releaſe or reſtoring. 

5. Otho. Whereas a cuſtom is ſaid to prevail, that he 
who is cited to a certain day, conſtitutes a proctor for 
that day without letters, or by letters not ſealed with an 


authentic ſeal; by which means it happeneth, that whilſt 


ſuch proctor will not prove his mandate, or confirm his 
letters by witneſles, or ſome other impediment comes in 
the way, nothing is done that day, nor on the following 
day, the proCtor's office being at an end; and fo all for- 
mer diligence is loſt without any effect: As a caution, 
againſt 'this fallacy, we do ordain, that for 'the future a 
ſpecial proctor be conſtituted abſolutely without any limit- 
ation of time; ot if he be conſtituted for the day, yet not 
for one day only, but for ſeveral days, to be continued if 
need be. And the mandate ſhall be proved: by an authen- 
tic writing; undeſs he be conſtituted in the acts of, court, 
or the conſtitutor cannot eaſily find an authentic ſeal. 
Athon. 61. | os Et Ba 
6. Peccham. We do ordain, that no dean, archdeacon or 
bis official, or biſhop's official,” ſhall ſet his ſeal to any 
proxy, upleſs it be publickly requeſted of him in court, . 
of out of coutt when he who conſtituteth the proftor and 
is known to be the priagpat party is preſent and pet - 
nally requeſteth it: And whatſoever, dean, acchdeacon 
fi official, or official of the biſhop, ſhall do, the con- 
tfary ont of certain malice, ſhall be ipſo facto. done 
Tank: enen . e 
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Pootto?, 

ſrom bis office and benefice for three years. And if 2 
advocate ſhall procure a falſe proxy to be made, he ſha 
be ſuſpended for three years from his office of advocate 
and be diſabled to hold any ecclefiaftical benefice, and if 
he be married or bigamus [whereby in thoſe days he was in. 
capacitdted to hd, @ benefice) he ſhall be excommunicated 
ipſo facto; and whatever ſhall be done by virtue of ſuch 
falſe proxy ſhall be utterly void to all intents and pur- 

ſes, and the protor who was the chief actor in ſuch fal- 
ſity ſhall be for ever repelled from executing any legal act. 
And all of theſe nevertheleſs, if they ſhall be convicted, 
ſhall be bound to render damages to the party injured, 
Lind. 76. | | 
7. Can. 130. For leſſening and abridging the multitude 
of ſuits and contentions, as alſo for preventing the com- 
plaints of ſuitors in courts eccleſiaſtical, who many times 
are overthrown by the overſight and negligence, or by 
the ignorance and inſufficiency of ptoctors; and likewiſe 
for the furtherance and increaſe of learning, and the ad- 
vancement of civil and canon law; following the lauda- 
ble cuſtoms heretofore obſerved in the courts pertaining to 
the archbiſhop, we will and ordain that no ptoctor exer- 
ciſiog in any of them ſhall entertain any cauſe whatſoever, 
and keep and retain the ſame for two court days, without 
the counſel and advice of an advocate, under pain, of a 

rs ſuſpenſion from his praQice ; neither ſhall the judge 
ho power to releaſe or mitigate the ſaid penalty, without 
expreſs mandate and authority from the archbiſhop. © 

H. 2 M. Liigh's caſe. A proctor of doctot's commons, 


who had done buſineſs without the advice of an advocate, 


contrary to the canon, and refuſed to pay a tax of 108. 
impoſed upon him by order of the court towards the charg® 
es of the houſe, and was ſuſpended from his office, pray- 
ed a mandamus in the court of king's bench to be te- 
ſtored : but it was denied, and faid by the court, that 
officers are incident to all courts, and muſt partake of the 
nature of thoſe ſeveral and reſpeRive courts in which they 
attend; and the judges, or thoſe who have the ſupreme 
authority in ſuch courts, are the proper perſons to cenſure 


the behaviour of their own officers; and if they ſhould be' 
miſtaken, the king's bench cannot relieve : for in all cafes, 


where ſuch judges keep within. their bounds, no oth 

court can correct their errors in proceedings; and if any 
wrong be done in this caſe, the party muſt appeal. Gib/, 
995. 3 Hod. 332. | mo n 
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becauſe a jury may not w 


Pzotto?. 


, Can+131, No judge, in aoy of the fad Surg, ſhall 


admit any libel or any other matter, without, the advice 
of an advocate admitted to practiſe in the ſame court, or 


without his ſubſcription ; nor ſhall any proctor conclude 
any cauſe depending, without the knowledge of the advo- 
cate retained and fee d in the cauſe ;. which if any proctor 
ſhall do or procure to be done, or mall by any colour 
whatſoever defraud. the advocate of his duty or fee, or ſhall 
be negligent in repairing to the advocate and requiring 
his advice what courſe is to be taken in the cauſe; he 
ſhall be ſuſpended from all practice for the ſpace of fix 
months, without hope of being thereunto reſtored beforg 
the ſa'd term be fully compleat. | 


9. Can. 1 33 Foraſmuch as it is fourd by experience, 


that the loud and confuſed cries and clamours of proctars 
in the courts of the archbiſhop, are not only troubleſome 
and offenſive to the judges and advocates, but alſo give 
occaſion to the ſtanders-by of contempt and calumny to- 
wards the court itſelf; to the end that more reſpect may 
be had to the dignity of the judge, and that cauſes ma 
more eaſily and ommodiouſly be handled and diſpatch 


we charge and enjoin, that all proctors in the ſaid courts 


do eſpecially intend that the acts be faithfully entred and 


ſet down by the regiſter, according to the advice and di. 


Aion of the advocate ; that the ſaid proftors refrain loud 
ech and babbling, and behave themſelves quietly and 


modeſtly, and that when either the judges or advocates or 


any of them ſhall happen to ſpeak, they preſently he filent; 
upon pain of filencing for two whole terms then imme- 
diately following every ſuch offence of theirs: And if any 
of them ſhall the ſecond time offend herein, and after due 
monit on ſhall not reform bimſelf, let him be for ever re- 
moved from his practice. 

10. It hath been adjudged, that no mandamus lies to 


reſtore a proctor of doctor's commons, admitting that no 


appeal lay from the dean of the arches to the archbiſhop 
as viſitor; becauſe this is an eccleſiaſtical. office, and 3 


matter properly and only cognizable in that court; and 


that the temporal courts are not to intermed9le, or inquire 
into this ſentence, or into the proceedings in, any matters 
whereof they have 2 proper juriſdict ian, but are to give 


credit thereunto; altho' it was urged, that if a mandamus 


did not lic in this caſe, the party would be without reme- 


dy, for that no aflize would lie of this office; and tbo 


an action on the caſe might lie, yet it may be defective, 
kf compute the damages in pro- 
* portion 
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jon to the Jof of 4 mats livelihood ; beſides it was | 
„chat u mandamus ought to lie in this caſe, as well 


23 for an attorney of an' infer ior court, becauſe this is an 
officer of a more publick 1 3 Bec. Abr. 531. 


For the fers of proftors ; See Tit Fees.” 
en. See Uſſitarion, 


© Profaneneſs, 


t ALL blaſpkpmies againſt God, 28 denyiog bis being Profanenefs in- 
or providence ; and all contumelious reproaches able by the 

of Jeſus Cad; all profane ſcofling at the holy ſcripture,. 0 le. 

or expoſing any part thereof to contempt or ridicule s al 

impoſtures in — 28 fſalſly pretending to extraordi na- 

ry commiſſions from God, and terrifying or abuſing the 

people with falſe denunciations of judgments; znd all 1 

open lewdneſs groſsly ſcandalous ; jnaſmuch, as they tend 

to ſubvert all religion or morality, which ate the foundar 

tion of government, are puniſhable by 4he temporal 

Judges with fine and impriſonment, - and. alſo ſuch corparal 
mous puniſhment as to the court in diſcretion, ſhall 

—— n heinouſneſs of the crime. 

1 Haw. 7. 

Alſo, — words, in 1 of the eſtabliſhed 

religion, are indiQable, as tending ta a breach of the 

peace; as theſe, your religion is anew religion, preach- 

ing is _ attling, and prayer once a day i is more _ 


. Ja By the ꝙ & 10 I. c. 32. If. any — Þbaviag 1 
deen educated in or at any time having made profeſſion of apo 
the chriſtian religion withio this realm, ſhall by writing griciog- 
nting teaching or adviſed ſpeaking deny any one of the 
ns'in the Holy Trinity to be God, or ſhall aſſert or 
maintain there are more gods then one, or ſhall deny the 
chriſtian religion to be true, or the holy ſcriptures of the 
old and new teſtament to be of divine authority, and ſhall 
upon indictment or information in any of bis majeſty's 
courts at Weſtminſter or at the aſſines, be thereof law- 
fully convicted by the oath of two or more witneſſes ; be 
fall for the aul offene be aal to hae any office or - 
P4 employ- 
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Nailer's eaſe. 


curfi cite 
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45 3. By the 3 Ta. e. br. If any perion than ; in — 


P2ofaneneſs, 
"employment or any profit appertaining thereunto; for the 
fecond offence ſh Il be diſabled to proſecute any action or 
information in any court of law or equity, or to be guat- 
dian of any child, or execugor, os, adminiſtzator 2 
- perſan, or capable of any legacy or deed of gift, or to — 
any office for ever within this realm, and ſha l alſo ſuffer 
impriſonment ſor the ſpace of three years N. the time 
of ſuch conviction. / 1. 

Provided, that no perſon mall be Et by this 
aft for any words ſpoken, unleſs the information thereof 
ſhall be given upon oath before a juſtice-of the peace, 
within-four days after ſuch words ſpoken; and the pro- 
ſecution of ſuch offence be within three months after ſuch 
information. 7. | | * 2. 

Provided, that any perſon, convicted of any the afore. 
faid-crimes, fhall for. the firſt offende {vpor his acknow» 
ledgment and renunciation of ſuch offence or erroneous 
opinions in the ſame” court where he was convicted, with- 
ia four months aſter his conviction) be diſcharged from 
all Ap: _ mani incurred by wen een 


- 
. 


pla, interlude, ſhew, make game, or pageant, jeſtmgly 
or profanely ſpeak,” or uſe the holy name of God, or of 
Chrift Jeſus or of the Holy Ghoſt, or of theiFrinkty;: which 
are not to be ſpoken but with fear and reverence; he ſhall 
forfeit 10]. half to the king, and half to bim that ſhall 
ſue for the ſame in any'court of record at Weſtminſter. 

In the year 1656, James Nailer for perſonationg our 
Saviour, and uffering his followers to-worſhip him, and 
pav him divine honours; was ſentenced io be ſet in the 
pillory, and to have his tongue bored-through with a red · 
hot iron, and to be whipped, and ſtigmatized in the ſote· 
bead with the letter B. 1 St. Tr. 8o-22t 

A. 16 2. K. and Curl, An information was ex- 
pibited by the attorney general, againſt the defendant Ea. 
mund Curl, for printing atm publiſhing a certain obſcene 
book, ſetting forth the ſeveral lewd paſſages, and conclud» 
ing apainft the peace. It was moved in arreſt of judge 
ment, that however the defendant may be puniſbable for 
this in the ſpiritus} court; as an offence againſt good man- 
ners, yet it cannot be a libel tor which he'ts puniſhable in 
the temporal courts: But after long debate and conſidera» 
tion, the court at laſt pave it as their unanimous opinion, 
that this was «4 temporal offence; and the" R was 
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6, E. 2 G. 2. K. and Hefen. He was convicted on Wende, cafe. 


our informations fur his. blaſphem+us. diſcourſes. on the 
miracles of our Saviour. And attempting to move in ar- 
reſt of judgment, the court declared they would not ſuffet 
it to be deba ed, whether to write againſt chriſtianity in 
general was not an offence pafiſnable in the temporal 
courts at common Jaw. . defired it might be taken 
notice Oh that they laid their ſt eſs upon the word general, 
and did not intend to include.diſputes between learned 
men upon, particular controverted points. The next term 
he was brought up, and fined 251, for each of his four 
diſcourſes, to ſuffer a year's impriſonment, and to enter 
in oA tecognizance for bis g 04 behaviour during his life, 
himſelf in 3000 l. and 2000l. by others. Str. 834. 

7. H. 3 G. 3. A. and Peter Annet. The detendant was 


convicted on an ipſetmation, For. writing a moſt blaſ- 


phemous libel in weekly papers, called the Free Inquirer; 


to which he ,pleaded guilty, In conſideration of Which, 


and of his poverty, of his having confeſſed his errors in 
an. affidavit, and of his being 70 years, old, and ſome 
ſymptoms of wildneſs that appeared on his inſpection in 
court; the court declared, they had mitigated their in- 
tended, ſegtence to the following, via. Lo be impriſoned 
in Newgate. for a month; to ſtand twice in the pillory, 
with a paper on his, forehead, inſcribed Blaſphemy ; to be 
ſeat to the houſe of corceRion, to hard. labour, for a year 
to pay a fine of, 6 54, 8d. ; and to find ſecurity, bimſelf in 
100 J, and tw ſureties in 50 J. each, for his good beha- 
viout durigg life, . Black, Rep. 395. 64. 4 | 
IIn 1794, Richard Brothers, who had been an officer 
in tne navy, ſtiled himſelf, Nephew of God, and pretended 
that he, was a Prince and Prophet, ſent to reſtore. the Jews 
to Jeruſalem. He applied many parts of the Revela- 
tions to the preſent times, but predicting in his writings 
the downtal of monar hy in Europe, the innocence. of the 
priſoners. then charged wich high treaſon, the deſtruction 
London, the king, parliament, and Britiſh government, 
e was in March 1795 arreſted by a warrant from the 
ſecretary of ſtate on ſuſpicion of, treaſonable practices, and 
examined before the privy council. Afterwards. a com- 
miſſion of lunacy iſſuing againſt him, the jury found him 
a lunatick, and he was confined in a private madhouſe. 
His cauſe was eſpouſed in the houſe of commons by. 
gentleman. of great learning, N. B. Halbed, q-] 
8. By the 22 C. 2. c. 33. art. 2. All flag oficers, and 
all perſons in or belonging to his majeſty's, ſhips- or ve 
un 5 
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Anaer's cafe. 


Brothers's caſe. 


Navy. 
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218 Pzofanenels, 

7” fels of war, being guilty of profane oaths, curſings, exe. 
erations, drunkenneſs, uncleanneſs, or other ſcandalous 
actions, in derogation of God's honour, and corruption 
of good manners, ſhall incur ſuch puniſhment as a court. 

martial ſhall think fit to impoſe, and as the nature and 
degree of their offence ſhall deſerve. | 
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 Poohibition, 


Not grantable in L. the ſtatute of Circumſpecte agatis, 13 Ed. 1. 

eales merely | BY 4. The king to his pwr cops * a Uſe 

** our ſchoes cireumſpecbiy in all matters concerning the biſhop of 

Norwich and his clergy, not puniſhing them if they bold pla 

in court chr iſtian of 2 things as be mere ſpiritual, that is 1 

wit, of penance enjoined by prelates for deadly fin, as fornica- 

tion, adultery, and fuch like, for the which ſometimes corporal 

penance, and ſometrmnes petumiary is injoined, | ſpecially if a 

freeman be convict of ſuch things: Alſo if prelates do puniſh 

. for leaving the churchyard uncloſed, or for that the church it 

wnovered, or not conveniently decked ; in which caſes none other 

penance can be injoined but pecuniary: Item, if @ parſon di- 

mond of bis pariſbioners oblations or tithes due and accuſtomed ; 

or if any parſon do ſue againſt another par ſon for tithes greater 

vr ſmaller, ſo that the fourth part of the value of the benefice 

be not demanded : Item, i 4 parſon demand mortuaries, in 

places where u mortuary hath bren uſed 10 be given : Item, if 

a prelate-of a church, or a patron, demand of a parſon a pe- 

| fron due uo bim; all ſuch demands are to be made in @ ſpiritual 

court. And for laymg violent hands on a clerk, and in cauſe 

of defamation, it hath been granted already, that it Hall be 

tied in a ſpiritual court, 'when money is not demanded, but a 

thing dont for puniſhment of fin; and likewiſe for breaking an 

oath + In all car fore rehearſed, the ſpiritual judge ſhall 

— — to take knowledge, nottuithſſ an ding the king's pro- 
110%, ' | 

In all matters concerning the biſhop of Norwich, aud his 

tlergy] The biſhop of Norwich is ne fone for exam» 

ple; but it extendetb to all the biſhops within this _— 
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2 Inf, 487. The (aid act having been made an petition 
of ihe bitbop 
ment in ancient times were founded on antecedent peti- 


$. \ | | 140 
Of huh things es be mere ſpiritual] Not having any mix- 
ture of the temporalties; as bereſy, ſehiſms, holy orders, 
and the like. 2 nfl, 488, | 

S, that the fourth part of tbe valus of the bonefice be not de- 
manded] $0 as at this day, in caſe where one parſon of the 
ſentation of one pine demands tithes againſt another 
parſon of the preſe | 
chriſtian, amounting to a fourth part of tbe value of the 
benefice ; the right of tithes at this day is to be tried at the 
common law. 2 /. 491. 
2. It hath been holden, that if the ſpiritual court do 
wholly on their own canons, they ſhall not be at 
all cotrouled by the common law {unleſs they act in de- 


before them, as the bounds of s pariſh, or the like; for 
they ſhall be preſumed to be the beſt judges of their own 
laws: and therefore in ſuch caſe, if à pei ſon is aggrieved, 
bis propet temedy is not by prohibition, but by appeal. 
1 Haw. 4. 13. St. Par. 171, 438. TREES 
3. In caſe the principal matter. belong to the cognizance 
of the ſpiritual, court, all matters incidental (tho' others 
wiſe of a temporal nature) are alſo cognizable there; and 
no prohibition will lie, provided they proceed in the trial 
of ſuch rempocal incident, according to the rules of the 
temporal law. | 
Thus in the caſe of Sherter and Friend, H. 1 U. An 
executor being ſued for a legacy in the ſpiritual court, 
pleaded payment, and offered to prove it by one witneſs ; 
which the judge refuſed, and gave ſentence agaioft him, 
Upon this matter ſuggeſted, a prohibition was moved for, 
Aud by the court; 1. Where the eccleſiaſtical court pro- 
ceedeth in a matter merely ſpititual, if they. proceed in 
their own manner, tho” ut is different from the common 
law, no prohibition lieth; as in probate of wills, there 


if they-refuſe one witneſs, no prohibition lieth, 2. Where 
| they have cognizance of the original matiet, and an inei - 


dent-happens which is of temporal cognizance, ar. triable 


by the common law. they ſhall try the incident. but muſt 


try it as the common law would: thus in a ſuit far tithes, 
or far a legacy, if the defendant pleads a releaſe gr pay - 
ment 4 or in a ſuit to prove a will, if the defendant plead a 


of Norwich; as, generally, acts of patlia- 
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ntation of another patron in court 


Not for proceed-. 
ing by the c 
law, 


rogation from it, as by queſtioning a matter not triable 


revocation. So in the caſe at bar; they ſhall try the 
matter of payment or no payment, but then they muſt 
admit ſuch proof as the common law would, otherwiſe 
they reject the cauſe themſelves, and ought to be prohibit. 
ed. 3. A bare ſupgeſtion, that the defendant hath but 
one witneſs, and that they take exception to bis credit and 
reputation, is no cauſe of prohibition; for if they admit 
the proof of one witneſs, whether he be a credible witneſs 
or not they ſhall judge, and the party hath no remedy but 

by appeal. 2 Salk. 547. L. Raym. 220. ' 
Not for a tem- 4. A temporal Joſs, enſuing upon a ſpiritual ſentence, 
cite is not of itſelf cauſe of prohibition. So it was adjudged 
225 in the 42 & 43 Eliz. in the caſe of Baler and Rogers (Cro. 
Eliz. 789), where the deprivation was for ſimony; on 
which occaſion the reaſoning of the court was thus: Altho' 
Ne It was ſaid, that in the ſpiritual court they ought not to 
have intermeddled to diveſt the freehold, which is in the 
Incumbent after induction; true it is, they ſhould not 


PTaS>SSA8 


meddle to alter the frechold, but they meddled only with 

the manner of obtaining his preſentment, which by con- 1 
ſequence diveſtec; the freehold from him, ' by the diſſolu. and 
on of bis eftare, when his admiſfion and inſtitution 5b tha 
| avoided, In like manner, where àm incumbent (3 M.. rec 
55.) was libelled againſt in the arches, for not being den 
"  *...,., twenty-three years of age when made deacon, nor tweniy- tha 
four when made orieft "and prayed a prohibition, be- for 
cauſe'a temporal Toſs (namely, deprivation) might follow; pro 
the court denied the prohibition, and compared this caſe 1.0 
to that of a drunkard, or ill liver, who are uſually puniſh- upo 
ed in the eccleſiaſtical courts, tho' a temporal lofs may ma) 
enſue; and if prohibitions ſhould be granted in all caſes not 
where a temporal loſs might enſue, thoſe courts would and 
have little or nothing to do. Gib/. 1028. E datt 
For tewporal F. M. 1 Ann, Galizard and Rigault, There was an in- ſent 
| * didtment for aſſaulting, beating, wounding, and endea- Hol 
| irn pine vouring to raviſh the wife of B. upon which the patty was CON 
| convicted: and afterwards the huſband brought an action fere 
of treſpaſs, for the ſame cauſe: and now the party being ther 
alfo libelled againſt in the ſpiritual court for the ſame fact, Cale 
namely, for ſoliciting ber chaſtity, moved for a' prohibi- Is 

tion to the proceedings in the ſpiritual court. And it was = 
urged'for the juriſdiftion of the ſpiritual court, that they Ang 
may puniſh' for the ſolicitation and- incontinence, and that the. 
this ſuit was for the health of the' ſoul, the others for fine 105 


and damages. But by the court à ptohibition was grant- 
ed; for it being an attempt and ſolicitation to inconti- 
nence, 
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nence, coupled with force and violence, it doth by reaſon 
of the force, which is temporal, become a temporal crime 
in toto, as if one ſay, thou art a whore and a thief, or 
thou keepeſt a bawdy houſe, which are temporal matters, 
the party ſhall not proceed in the ſpiritual court: ſo if ic 
be ſaid of a woman that ſhe is a bawd only, and not that 
ſhe keeps a bawdy houſe ; but Holt chief juſtice ſaid, if 
one commit adultery, and the huſband bring aſſault and ; \ 
battery, this ſhall not binder the ſpiritual court, for it is 
a criminal proceeding there, and no indictment lies at the 
common law for adultery. 2 Salk, 552. 

But if a man libel for two diſtinct things, the one of 
which is-of eccleſiaſtical cognizance, and the other not; 
a prohibition ſhall be granted as to that whichvis of tem- 
poral cognizance, and they of the court chriſtian ſhall 
proceed for the other. L. Raym. 59. 

6. H. 10 V. The churchwardens againſt the rector On trial of cuſ- 
of Market Boſworth, The churchwardens libel againſt me. 
the rector, that there hath been time out of mind, and is, 

a chapel of eaſe within the fame pariſh; and that the 
rector of the ſaid pariſh for time out of mind hath repaired 
and ought to repair the chancel of the ſaid chapel ;- and 
that the chancel being out of repair, the defendant being 
rector hath not repaired it. The reQor in the ſaid couit 
denied the cuſtom. And a decree was made for the rector, 
that there was no ſuch cuſtom, and coſts were taxed there 
for. the ſaid rector. The churchwardens moved for a. 
prohibition z and it was argued for the prohibition, that 
it ought to be granted, becaule it appears that the libel is 
upon a chitom, which the defendant hath denied; and it 
may be the queſtion was in the ſpiritual court, cuſtom of 
not, which is not triable there, but at the common law; 
and then this appearing upon the libel, that the court 
hath not juriſdiftion, a probibition may be granted after - 
ſentence. But all the couct held the contrary, For by 
Holt chief juſtice; The reaſon for which the ſpiritual 
court ought not try cuſtoms is, becauſe they have dii- 
ferent notions. of cuffoms, as to the time which creates 
them, from thoſe that the common law hath : For in ſome. 
caſes the uſage. of ten years, in ſome twenty, in ſome 
thirty years, make a cuſtom in the ſpiritual court; where- 
2s by the common law it muſt be for time immemorial. 
And therefore ſince there is ſo much difference between 
the laws, che common law will not permit that court to 
adjudge upon cuſtoms, by which ig many caſes the inhe- 
ritances of perſons may be bound. But in this caſe, that 


reaſon 
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_ reaſon! fails: for the ſpiritual court is ſo far from! adjudging 
that there is any fuch cuſtom which the common law 
allows, that they have adjudged that there hath ner been 
any cuftom affowed by their law, which allows à leſt time 
than the common law to make a cuſtom. And the plain» 
tiffe having grounded their Tibe} upon a cuſtom which 
was well grounded if the cuftom had not been denied (for 
libels there may be upon cuſtoms), but the cuſtom being 
denied and found no cuſtom, it is nor reaſon to prohibit 
the court in executing their ſentence againſt the plaintiffs. 
For the delign of a motion for a prohibition, is only to ex- 
cufe the plaintiffs from coſts. And there is no reaſon but 

+ that they ought to pay them; ſince it appears, that they 
dave vexed the defendant without cauſe, And therefore 

a prohibition was denied. L. Raym. 435. © 

T. 12 l. Jines and Stone, David Jene, the vicar of 

5 N. was libelſed againft in the fpiritual court, for that by 
cuſtom time out of mind, the vicars of N. had by them. 

ſelves or others, ſaid and performed divine ſervice in the 

chapel of Chawbury, for which there was ſuch a recom- 

pence, and that be neglected. The defendant came for a 

prohibirion, and without traverſing this cuſtom, ſuggeffed 

that all cuſtoms were triable at common law. And it was 

urged; that it was enough for a prohibition, that a cuſtom 

appeared to charge the vicar with'a duty, for which he 

was not liable of common rigtit, But by Holt chief juſ- 

tice : A parſon may be hound to an eccleſiaſtical duty by 

cuſtom, and when he is bound by cuſtom, the fpiritual 

| court may puniſh him if he neglects that duty; the cuſtom 

x might have a reaſonable commencement by compoſition 
in the ſpiritual coutt, and begin by an ecclefiaſtical act; 

and a bare preſcription only is not a ſufficient ground for 

8 a' prohibition, unleſs it concerns a' layman ; whereas here 

it is an ecclefiaſtical right, an eccleſiaſtical perſon, and 
an eccleſiaſtical duty, and the prefeription not denied, 
2 Salt. 5 50. Corda. e Neg ufa, met 
7. Wnen the iſſue of a matter depending in the ſpiti- 
tual court, is determined or influenced by any ſtatute, 2 
prohibition' lieth. The reaſon is, berauſe the temporal 
jodges have the interpretation of all ſtatutes or *#Qs of 
5 1 whether they concetn temporal matters ot 
ritual. | mm.. 
2 ſome of the books there is an intimation, that not 
only all ſtatutes whatever are to be iriterpreted by the tem- 


4% 


potraſ courts ; but alfo. that when a ſtatute is made, giving 


: ; 


remedy in a matter of eccleſiaſtical cognizancez” the very 
04" hp 1 king 
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making of ſuch ſtatute doth ipſo facto take the tight of 
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1 


juriſdiction from the ſpiritual court, and transfer it ta the 


temporal 3 if there is not a ſpecial ſaving in the act, to 

ſerve the ſpiritual juriſdiction. But to this the rule 
laid down by lord Coke, (which is alſo generally followed 
by the books) is a full anſwer ;!—— An act of parliament 


being in the affirmative doth not 1 or take away 


the juriſdiction eccleſiaſtical, unleſs words in the negative 
be added, as and not otherwiſe, or in no ather manner or form, 
or to the like effect. Gib/. 1028. | | 

8. T. 2 4. By Holt chief juſtice; It was formerly 
held by all the judges of England, that when there was a 

oceeding ex officio in the eccleſiaſtical court, they were 
not bound to give the party a copy of the articles; but the 
law is otherwiſe, for in ſuch caſes, if they refuſe to give 
a cepy of the articles, a prohibition ſhall go until they 
deliver it; and accordingly upon motion, a prohibition 
was granted in the like caſe by Holt chief juſtice and the 
court. L. Raym. 991. \ 

9. Prohibition may be granted upon a collateral ſur- 
miſe; that is, upon a ſurmiſe of ſome fact or matter not 
appexring in the libel. It was heretofore a petition of the 
clergy to the king ip parliament, that no prohibition might 
de granted, without firſt ſhewing the libel ; and it was a 
complaint of archbiſhop Bancroft in the time' of king 
James the firſt, that prohibitions were granted. without . 
light of the libel, which (as it was there ſaid) is the 
only rule and direction fur the due granting of a prohibi- 
tion, becauſe upon diligent conſideration thereof it will 
eaſily appear, whether the cauſs belong to the temporal or. 
eccleſiaſtical cognizance z as, on the other fide, without 
ſight of the libel, the prohibition muſt needs range and 
roye with ſtrange and foreign ſuggeſtions, at the will and 
pleaſure of. the : 
demand, To this charge of granting probibitions with- 
out fight of the libel, the judges in their anſwer ſay no- 
thing; but as to granting them upon ſuggeſtion of mat- 
- £6 contained in the libel, their words are theſe; 

in the libel there appear no matter to grant 4 prohi- 
dition, yet upon a collateral ſurmiſe the prohibition ia to 
de granted z as, where one is ſued in the ſpiritual court 
for tithes of ſylva cædua, the party may ſuggeſt, that they 
were groſs or great trees, and have a prohibition, 7 
ſuch matter appeareth in the libel; ſo if one be ſued there 


eviſer, nothing pertinent to the matter in 


for violent hands laid on a miniſter by an officer, ax n- 


able, be may ſuggeft, that the plaintiff made an affray 


upon 


124 


On the huſ- 
band's ſuing on 
the wife's cauſe 
of action. 
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upon another, and he to preſerve the peace laid hands on 


him, and fo have a prohibition : and ſo in very many other 
like caſes; and yet upon the libel no matter appeareth, 
why a prohibition ſhould be granted. Gi, roz7. (5) 
10. H. 13 V. Libel in the ſpiritual court by the huf. 
band and wife, for calling the buſband cuckold : Ruled 
by Holt chief juſtice, that a prohibition ſhall go, becauſe 
they cannot both ſue in that court for that word, but the 


wife only, the imputation being upon her; and the huf. 


band and wife by the law ſpiritual may not join in ſuit 
in the eccleſiaſtical court as they muſt do in the temporal, 
but each ſhall ſue ſeparately upon their own cauſe of ac- 


tion. Sakk. 288. | 


Suggeſtion to be 
firſt moved in 
the ſpiritual 
court. 


Affidavit to be 
made of the 
ſuggeſtion, 


' 11. "The ſuggeſtion muſt have been moved, and rejeQ- 
ed in the ſpiritual court, before it can be admitted in the 
temporal court.— In the biſhop of Hinchefter's caſe (2 Co, 
45.) it was held, that in a ſuit for tithes in the fpiritual 
court, a man may have a prohibition, ſuggeſting a pre- 
ſcription or modus, before or without pleading. But 
this ſeems not to be law. For in the 12 . a prohibition 
way moved for, ſuggeſting a cuſtom. 
by Holt chief juſtice, and the court, unleſs they pleaded it 
below, becauſe perhaps they might admit the plea. Alſo 
in the 10 M. it was ſaid by Holt chief juſtice, that if a 
modus be pleaded in the ſpiritual court, and admitted, no 
prohibition ſhall go; but if the queſtion be, whether a 
modus or no modus, a prohibition ſhell go; and ſo is the 
law, viz. wherever the matter which you ſuggeſt for a 


prohibition is foreign to the libel, you muft plead” it be- 


low, before you can have a prohibition 7; otherwiſe where 


the cauſe of prohibition appears on the face of the libel. 


2 Salk, 551. | 

12. H. 4 An. Burdett and Newell, A rule was made 
to ſhew cauſe, why a prohibition ſhould not be granted, 
to ſtay a ſuit againſt the plaintiff, in the court of the 
archdeacon of Litchfield, for not going to his pariſh 
church, nor any other church on ſundays or holidays, nor 
receiving the ſacrament thrice a year; upon ſuggeſtion of 


the ſtatute of EHEz. and the toleration act, and then quali- 


fying himſelf within that act; and alledging that he plead- 
ed it below, and that they refuſed to receive his plea. It 
was Thewed for cauſe, that this fact was falſe, and the 


plaintiff was not a diſſenter, nor had qualified himſelf as 


— 
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above; and therefore it was moved, that the court would 


not allow the rule to ſtand, unleſs they had an affidavit of 


the fact; for by that means any perſon might come and 
ſuggeſt a falſe fact, and ouſt the ſpiritual court of their 


jurifdiftion. Which was agreed to by the court, and 

therefore the rule was diſcharged. L. Raym. 1211. 
And, by Holt chief juſtice, the diſtinction is this: 

Where the matter ſuggeſted appears upon the face of the 


libel, we never inſiſt upon an affidavit; but unleſs it ap- 
pear upon the face of the libel, gr if you move for a pro- 


hibition as to more than appears on the face of the libel. 


io be out of their jurifdiftion, you ought to have affidavit 
of the truth of the ſuggeſtion. 2 Salk. 549. (i) : 
13. It is ſaid, the ſuggeſtion need not be preciſely 
proved, in order to obtain a prohibition. For where the 
ſuggeſtion was for a modus for lamb and wool, tho” the 


proof failed as to the wool, and it was urged that therefore 


Strict proof of 
tre ſuggeſtion 
not neceſſary. 


they had failed in the whole; yet a prohibition was granted. 
And in che caſe of Aufen and Pigot, it was (aid, that the 


proof im a prohibition” need not to be ſo preciſe, but if it 


appears, that the court chriſtian ought not to hold plea 


thereof, it ſufficeth. GH 1029. (+) 

But if the ſuggeſtion appears to the court to be notori- 
ouſly falſe, they will not grant a prohibition; for by Holt 
chief juſtice, they ought to examine into the truth of the 


ſuggeſtion, and ſee what foundation it hath. L. Rm. 


7. | 
f 14. Lord Coke ſays, the ſuggeſtion for à prohibition 
may be traverſed in the temporal court. 2 f. 611. 

And Dr. Watſon ſays, if the ſuggeſtion for a prohibi- 
tion contains no other matter upon which a prohibition 
ought to be granted to the ſpiritual court, beſides the re- 
ſuſ Jof a plea there, which by the common law is a good 
plea, and ought to have been allowed, in ſuch caſe the 


Svegeſtion tra- 


| xerlable. 


refuſal is traverſable. Therefore ſuppoſing that a modus 
decimandi, or a preſeription of a manner of tithing is 


— — 


(i) Where it is neceſſary to ſuggeſt a particular fact to the 
court, as a cuſtom, it mult be verified by affidavit. Caten v. 
Burton, Cowp, 330. 


(t) Auften v. Pigot, Cre. Flix. 736. For the court will re- 
fule a conſultation if any modus be found though different , 


from that laid. Bot, at the ſame time, if the modus be not 


: 


proved as laid by the plaintiff io prohibition; there muſt be a _ 


verdi& for the defendant, who is entitled to colts. Brock v. 


Richardſon, 1 Ty Rep. 427. * * 1 
Vol lil. 2 triabla 


Not on the laſt 
day of the terms. 


| 2 after 
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triable in the ſpiritual. court; if in a ſuit there for a modus 
decimandi another modus be pleaded, or that there is no 
ſuch modus, and that plea is refuſed ;. or if in a ſuit for 
tithes of lands not tithe free, a preſcription is pleaded as 
to the manner of tithing, and that plea is refuſed ; and a 


prohibition is moved for, upon ſuggeſtion of ſuch reſuſal ; 


the refuſal being the principal matter ef the ſuggeſtion, is 
therefore traverſable. WYatf. c. 57. in fine (J). 

15. Prohibitions are not to be granted on the laſt day of 
the term. So is the rule ſet down in the books; to which 
Rolle adds, nor on the laſt day fave one: and the reaſon 
of both is, that there would not be time for notice to be 
given to the other ſide. But it is added in Latch, that 
upon motion, on the laſt day of the term, there may be 
a rule to ſtay. proceedings till the next term. Gif, 
1029. | . 

18 T. 10 V. Gardner and Booth. Where it doth ap- 
pear in the libel, or by the proceedings in the cauſe, that 


the cognizance of the cauſe doth not belong to the ſpi - 


ritual court; a prohibition may be moved for and granted 
after ſentence: and this holds in all caſes but where one 


is ſued out of his dioceſe; for there, if he doth not take 


advantage of it before ſentence, he ſhall not have a prohi- 
bition after ſentence; and the reaſon is, for that the cauſe 
doth belong to the ſpiritual court; and tho?” it doth not 
belong to that ſpiritual court, it belongs to ſome other, 
and not to the king's temporal court. 2 Salk. 548. 

So in the caſe of Parker and Clarke, M. 3 An. The 
clerk: of a pariſh libelled againſt the churchwardens, for 
ſo much money due to him by cuſtom every year, and to 
be levied by them on the reſpeRive inhabitants in the ſaid 
pariſh; and after. ſentence in the ſpiritual court, the de- 
fendants ſuggeſted for a prohibition, that there was no 
ſuch cuſtom as the plaintiff had ſet forth in bis libel. It 
was objected againſt granting the probibition, that it was 
now too late, becauſe it was after ſentence, eſpecially 
fince the cuſtom was not denied ; for if it had, and that 
court had proceeded, then and not before it had been pro- 
per to move for a prohibition, But by Holt chief juſtice; 
It is never too late to move the king's bench for a prohi- 
dition, where the ſpiritual court bath no original juriſ- 
dition, as they had not in this caſe, becauſe the clerk of 
a pariſh is neither a ſpiritual perſon, nor is this duty in 


— =o 


(1) Vide allo Paier v. Pridiaux, 3 Keb. g3*- 
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demand ſpiritual, for it is founded on a cuſtom, and by 
conſequence triable at law; and therefore the clerk may 

have an action on the cafe againſt the churchwardens, for 

neglecting to make a rate, and to levy it, or if it had been 

levied, and not paid by them to the plaintiff,” 6 Mod. 

252, 3 Salk. 87. (m) 


(m) It is a general role that a prohibition cannot be had 
after ſentence, unleſs the want of juriſdiction in the court be- 
low appear on the face of the proceedings in it. Argyle v. 
Hunt, Stra. 187. Blaquiere v. Hawhkins, Doug. 378. Lad- 
broke v. Cricket, 2 T. Rep. 649. Bur if it appear on the face 
of the proceedings that the court has exceeded its juriſdiction, 
a prohibition will be granted even after ſentence. Thus the 
conſiſtorial court of the biſhop of Norwich having ordered 
certain churchwardens to deliver in their accounts, but having 
afterwards examined the account and ſtruck a balance, which 
they refuſing to pay, the judge pronounced them contumacious 
and excommunicated them ; the court of king's bench being 
moved for a prohibition granted it: for the eccleſiaſtical court 
may compel churchwardens to deliver in their accounts, but 
cannot proceed to examine the different articles. Leman v. 
Goulty, 3 T. Rep. 3. And where the plaiotiff in probibition 
properly pleaded a modus to a ſuit for tithes in the eccleſiaſti- 
cal court of the dean of the cathedral church of Sarum ; but 
the judge of the court by an interlocutory ſentence decreed 
him to anſwer more fully, from which ſentence he appealed, 
and his appeal was diſmiſſed with coſts. The court of king's 
bench granted a prohibition to both courts, in order to ſtay - 
execution for the coſts ; for the ſentence was not final; and it 
alſo appeared on the face of the proceedings that the juriſ- 
diftion of the eccleſiaſtical court ceaſed when the modus was 
pleaded, and could not recommence till there was a verdict for 
the defendant, and a conſultation awarded. Darley v. Ceſens, 
1 T. Rep. 552. But the rule abovementioned is applicable to 
thoſe caſes only where pronibitions are granted for want of ori- 
ginal juriſdiction in the courts below, and not to thoſe caſes 
where they may be had if duly applied for, on account of a de- 
ſect of trial. For where a matter collateral and incidental to a 
ſoit ariſes, which is properly triable at common law as a modus, 
though the courts of common law would have granted a pro- 
hibition before ſentence on account of the defect of trial in the 
ecclefiaſtical court, they will not grant it after ſentence if the 
defendant there pleaded the modus, and ſubmitted to the trial 
of it; for by ſo doing he has waived the benefit of a trial at 
om mon law. Full v. Hutchins, Coup. 422. And to ouſt 
the ecclefiaſtical court of its juriſdiction it is not enough that 
a cuſtom or preſcription be ſtated, except it be denied by the 
other (ide, ang the court are proceeding to try it: for it may be 
immaterial to the queſtion, Dutens v. Robſon, 1 H. Bla. 100. 

Q.2 - 27. The 
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17, The plaintiff, as well as defendant, in the ſpi- 


To this pꝓutpoſe when archbiſhop Bancroft alledged that 
the plaintiff's, having made choice thereof, and., brought, 
his. adverſary there into trial, ſhould by all intendment of 


law and reaſon and by the uſage of all other judicial places 


thereby conclude himſelf in that behalf; yet the anſwer 
of the judges was, that none may purſue in the eccleſiaſti- 
cal court, for that which the king's court ought to hold 
plea of; but upon information thereof given to the king's 
courts, either by the plaintiff or by any mere ſtranger, they 
are tv be prohibited, becaule they deal in that which apper- 
taineth not to their own juriſdiction: (). And in the caſe 
of Warts and Cliſton, MH. 12 Ja. the ſame thing was de- 
clared and adjudged in the court of king's bench, Gi. 
1027. Cro. fa. 350. F | | 

E. 30 G, 2. Paxton and Knight, This was a queſtion 
whether a prohibition ſhould be granted, to ſtay proceed- 
ings in an eccleſiaſtical court, in a ſuit by a quaker, for 
a feat in a church; founding his title upop a preſcriptive 
right. In which ſuit the eccleſiaſtical court had deter- 
mined againſt him. And now he came, after ſentence 
below, for a prohibition. (Note, an immemorial pre- 
ſcription was alledged on both ſides.) On ſhewing cauſe 
againſt the pronibition, it was urged, that the court will 
not, after ſentence, grant a prohibition, unleſs the deſect 
of juriſdiction appears upon the face of the libel. And 
the aforeſaid caſe of Markt Boſworth was inſiſted on, 
where the ſpiritual court bad adjudged againſt the cuſtom 
ſet up; tho' their law allows a Jeſs time, than the common 
law, to make a cuſtom : but the prohibition was denied. 
So here, if the fpiritual court will admit leſs evidence of 
a preſcription than the temporal courts will, and the pre- 
ſcription is nevertheleſs found to be groundlefs ; it is cer- 


tain that the party who ſets it up can have no reaſon to 


come for a prohibition after ſentence : and his only reaſon 
for it can be (as the court obſerved in the aforeſaid cafe) 
to get clear of thoſe coſts, which he hath by his own vex- 
atious ſuit rendred himſelf liable to, and which (as was 
there adjudged). he ought to pay.,—But the court ſeemed 
to think, that if the ſenience of the eccleſiaſtical court was 
A nu.lity, their award: of coſts muſt be ſo too. And here 
are reciprocal preſcriptions alledged. And the preſcrip- 


* 
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(a) 2 Inſt. 607. 
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tire right of the one is determined for, tho that of the 
other is determined g They have adjudged the ad- 


verſe preſcription to be a good one, which they could not 

try, and which they will eſtabliſh upon leſs evidence than 
the common law requires. And lord Mansfield (aid, that 

tho? he was very ſorry that the court were obliged to graut 
the prohibition” (b-caoſe the party appli-d for it only to, 
get rid of paying the coſts occaſioned by his own vexa- 
tious ſuit), yet he thought they could not avoid doin it. 
And the rule for a prohibition was made abſolute, Bur. 

row, Ha,. 314. | 


18. If the defendant in a prohibition die ; his executors Party dying. 


may proceed in the ſpiritual court, and the judges of that 
court out of which the prohibition was granted, will alſo 
in fuch caſe make a rule to the ſpiritual court to proceed : 
but the plaintiff may, if he pleaſeth, have a new prohibi- 
tion againſt the executors. c. 55. | 
19. A prohibition” takes off che colts aſſeſſed upon an 
appeal, where the cauſe is returned to the inferior court. 
This was adjudged, F. 7 Cha. in the cafe of Crompron and 
Waterford; where an appeal had be u to the delegates, 
who overruled it, and affeſſed.cofts for the wrong appeal: 
and the court agreed with Richardſon, that becauſe a pro- 
hibition ſtays all proceedings, the coſts were taken away; 
and added, that if the party was excommunicate. he 
ſhould be abſolved. Heil. 167, Lite 365. Gi 1029, 
By the ſtatute of the 8 & 9g 77. . 11. In ſuits upon pro- 
bibition", the plaintif” obtaining judgment or any award of x- 
ecution, afier plea pliaded, or demurrer joine4 therein, ſhall 
re:ourr bis e of fuit ; and if the plaintiff ſhall bec me on- 
ſuit, or ſuffer a diſcentinuance, or a verdict ſhall pajs again} 
him, the defendant ball recover his coſts, and have exccuti:n 
for the ſame, ſ. 3. | | 
H. 4 G. Sir Henry Howghton and Starkey, After judg- 
ment for the plaintiff in prohibiticn, the queſtion war, 
what coſts ought to be allowed; and whether they ſhould 
de computed from the firſt motion, or only from the de- 
claration, was the doubt. Upon ſearch, it was found to 
be the courſe of all the courts, to tax only from the time 
of declaring, except in two inſtances ; the one in the caſe 
of Eadt and Faikjon in the 2 Ges. and the other in the 
caſe of Brown and Turner : where they were allowed from 
the firſt motion. And of this opinion were all the judge, 


And all the officers were directed for the future to allow 


the coſts of the firſt motion. And afterwards, IJ. 12 Geo. 
between Swetnam and Archer, it was ſtated in the ſame 


Q 3 manner, 


Colts, 
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Pzohibition, 
manner, and agreed to be the uniform practice ever ſince. 


And E. 1 Gee. 2. between Sir Thomas Bury and Croſs, the 
ſame doubt was raiſed by a new maſter; and the court 


% 


ordered coſts from the firſt motion. Str. 82. 
M. 10 C. 2. Midaleton and Crofi. The plaintiff in, 


' prohibition, having prevailed in one point, altho? be. fail. 


ed in all the reſt, moved for coſls, aod it was moved that 
they might be taxed from the time of the firſt motion, ac - 
cording to ſeveral determinations, And this laſt was ac- 
quieſced in, if the court ſhould be of opinion for coſts, 
As to which, it was objected, that the point in which the 
plaintiff prevailed was not, the git of the proceedings, but 
only a circumſtance; and that it would be very hard, 
that they who had prevailed upon the merits, ſhould pay 
But by the court, The words of the act are not 
to be got over, which give coſts to the, plaintiff, if he ob- 
tains any judgment: and this mattet was under conſidera- 
tion in the houſe of lords in Dr, Bentley's caſe, where the 
prohibition ſtood as to ſome articles, and there was a con- 
{ultation for the reſt ; to be ſure it will be conlidered in the 
quantum, but we nag deny coſts. , Str. 1062, _. 
H. 14 C. 2. Gegge and ones, Upon ſhewing cauſe 
azaiyſt a probibition, the court, made ihe rule. abſolute, 
with a direction that the plaintiff ſhould declare in probi- 
bition, He tendred a declaration, but the defendant te- 
fuſed it, and applied to ſtay proceedings, as being willing 


to ſubmit. The other infiſted he had a right to go on, 


and ſo get the colts of the motion, which he could. not 
otherwiſe have. But the court ſtayed the proceedings 
without coſts; ſaying, the direction to declare was in 
favour of the defendant, who might waive it, Str. 1114. 

20. To conclude; Sir Simon Degge obſerveth, that 


prohibitions of themſelves are excellent things, where 


they are uſed upon juſt, legal, and true grounds; and 
have often avoided the uſurpations of the popes and ſpi - 
ritual courts, But by the corruption of theſe later times, 
they are grown very grievous to the clergy (iu the reco- 
vering .of their tithes and other rights), being too often 
granted upon feigned and untrue ſuggeſtions, which it is 
impoſſible the judges ſhould foreſee without the ſpirit of 
prophecy. And (he adds) I think I may preſume to ſay, 
that where one was granted before queen Elizabeth's time, 
there have been a hundred granted in this laſt age. And 
they are a very great delay and charge to the clergy ; and 
it were well (ſays he) in my poor judgment, if the reve- 
rend judges would think of ſome way to reftrain them, or 
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to make them pay well for their delay, by making the 
plaintiff enter into _recognizance to pay ſuch coſts as the 
court out of which they iſſue ſhould award, in caſe they 
ſhould not prove their ſuggeſtion in convenient time: or 
ſome ſuch other courſe as they in their great wiſdom ſhall 
think juſt and meet. Deg. p. 2. c. 26. () 8 


Note, Conſultation is treated of under the title 
of that name. 


Proviſors. See Courts, 


Pſalmody. See Publick worſhip. 
Publick Notary, See Notary Publick, 


„* 


— . 


(e) The practice of the courts of common law, in grantin 
hibitions, was ſeriouſly complained of in the reign o 
ames I. by archbiſhop Bancroft, who in the name of the 
whole clergy exhibiced to the privy council againſt the judges, 
« certain articles of abuſes which were defired to be reformed 
in granting of prohibitions ;”” but his objections were fully 
anſwered by them. 2 nf, 601. If a prohibition be impro- 
perly obtained by an untrue ſuggeſtion, a conſultation will be 
awarded; which remits the cauſe to the proper juriſdiction ; 
ſee Conſultation. And our judges have ſaid . it is a rule not 
to grant a prohibition where the proceedings in eccleſiaſtical 
courts are not againſt the law of the land and the liberty of 
the ſubject.“ Cro. Jac. 431. For according to Mr. J. 
Black ſtone, as on the one hand the courts of Weſtminſter lend 
the eccleſiaſtical courts a parental aſſiſtance in aiding the com- 
pulſive powers of their juriſdiction ; ſo on the other they are 


- obliged ſometimes to exerciſe a parental authority by reſtrain- 
ing thoſe powers within their proper limits. Vol. 3. p. 103, 


For the form of pleadings on a writ of prohibition, fee Soby 
V. Molins, P D. 468. 
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All perſons ſhall 
reſort to church. 


On pain of pu- 


niſh ment by the 


genſures of the 
church. ; 


On paln of 129. 
a ſunday. 


euch frei 


I. Due attendance on the publick worſhip. _ 
I. Eftabliſhment of the book of common prayer. 
III. Orderly behaviour during the divine ſervice. 
IV. Performance of the divine ſervice, in the ſi. 

veral parts thereof. | 


I, Due attendance on the publick worſhip. 


I. Can. go. THE churchwardens or queſtmen of every 
pariſh, and two or three more diſcreet 
perſons to be choſen for ſiqemen or affiſtants, ſhall diligently 
ſee that all the pariſhioners duly reſort to their chu:ch upon 
all ſundays and holidays, and there continue the whole 
time of divine ſervice :” and all ſuch as ſhall be found 
ſlack or negligent in reſorting to the church (having no 
great or urgent cauſe of abſence) they ſhall earneſtly call 
upon them; and after due monition (if they amend not) 
they ſhall preſent them to the ordinary of the place. 
2. By the 5 & 6 Ed. 6. c. 1. Al perſons ſhall diligently 
and faithfully (having no lawful or reaſonable excuſe e de 
abſent) endeavour thimſelves to reſort to their pariſh church. ar 
chapel accuſtomed, or upon reaſonable ſet thereef,, ie jame uſug! 
Place where common prayer. and ſuch ſervice of God ſhall be 
uſed in ſuch time of let, upon every ſunday and other days or- 
dained and uſd to be kept as bilidays; and thin and'there to 
abide erderly and ſoberly during the time of the common prayer, 
preaching, or other ſervice of God : on pain of puniſhment by 
the cenſures of the church, l. 2, | 
And for the due execution hereof; the king's meft encellent 
majefty, the lords temporal, and all the commens in this pre- 
ſent parliament aſſembled, de in God's name require and charge 
all the archbiſhips, b:iſh:þs, and ather ordinaries,. that they 
ball endeavour themſelves 19 the utmeſt of their knowledges, 
that the due and true execution thereof may be had throughout 
their dioceſes and charges, as they will anſwer before Gad for 
ſuch evils and plagues wherewith Almighty God may juſtly 
puniſh his people, for neglicting this good and whaleſeme law. 


3. 
3. By the 1 El. c. 2. All perſons ſhall diligently ana 
faithfully, having no lawful or reafanable excuſe to be abſent, 
4 | endeauour 
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Publick worſhip, 


endiausur themſelves ta reſort to their pariſh church or chapel 
occufiomed, or upon; reaſonable let thereof, to. ſome uſual place 
where common prayer and ſuch ſervice of Gad ſhall be uſed, in 

th time of let, upon cry ſunday, and other days ordained 
and uſed 10 be kept as holidays, and then and there ta. abide 
orderly and ſoberly, during the time of the common prayer, 
preaching, or other ſervice of God there to be uſed and mini- 
fired; on pain of puniſhment by the cenſures of the church, and 
alſo upon pain that every perſon jo offending ſhall. forfeit for 


curry ſuch offence 12 d. to be levied by the churchwardens of 


the pariſh where ſuch offence ſhall be done, to the uſe of the poor 
of the fame pariſh, of the gr0ds and lands of ſuch offender, by 
way of diftreſs. |. 14. Ls oy tm 

All perſons] Femes covert as well as others. Gibſ. 291, 

Except diſſenters qualified by the act of toletation, wha 
reſort to ſome congregation of religious worſhip allowed 
by that act. 1 M. c. 18. / 2. 16. [And perſons. who 
ſhall take the oaths.and come to ſome congregation or place 
of religious worſhip permitted to Roman catholicks by 
31 C. 3. c. 32. /. 9:] N u Mi ac 

But they who repair to no place of publick worſhip, 
ue ſtill puniſhable as before that act [or the 31 G. 3. 
. 32. J. And if the church, wardens ſhall happen to pre- 
ſent a perſon, who. poſſibly may go to ſome. other place 
the' proof thereof reſts upon the perſon preſented, and the 
abſence fram church juſtifies the preſentment, . Gib{,.964> 

Having no lawful or r:aſonab/e excuſe] in the caſe of A- 
zabeth Dor mer, an exception was taken to the, indictment, 
becauſe theſe words were omitted, nat having any /awful or 
reaſonable excuſe ; but it was agreed by all, that theſe words 
are to come in on the other ſide, and need not be put into 
the indictment. Gi. 291. 

Ta their pariſh church] It one goes to a cuſtomary chapel 
within the pariſh, it is a good excuſe; but this muſt be 
pleaded, Gb. 292. | * 

If the plea in the ſpiritual court be, that this is not 
his pariſh church, and they refuſe the plea, a prohibition 
will be granted; becauſe that court cannot intermeddle 
with the precincts of pariſhes. Gil. 292. 

Or upon reaſonable let thereof, to ſome uſual place where 
common” prayer and ſuch ſervice of Ged ſhall be uſed in ſuch 
lime of let] By the common law or practice of the church 
of England, no perſon can be duly diſcharged from attend - 
ing his own pariſh church, or warranted in reſorting. ta 
another, unleſs he be firſt duly licenfed by his ordinary, 


who is the proper judge of the reaſonableneſs of his 5 
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queſt, and grants him letters of licence under ſeal, to be 
exhibited (as there (hall be. occaſion) in proof of his dif. 
charge: Which licences are very common in our eccle- 


ſiaſtical records. Gib. 291. 


And there to abide orderly and ſoberiy] It is not enough to 
come, unleſs he alſo abide; nor enough to abide when he 
is come, unleſs he come ſo as to be preſent at the ſeveral 
parts of divine ſervice, and alſo remain there throughout 
orderly and ſoberly ; the clauſe being penned conjunctive- 
ly, and fo the guilt and forfeiture incurred by the violation 
of any one branch. Gib/. 292. - 

Among the conſtitutions of Egbert, archbiſhop of 
York, one is, that whilſt the miniſter is officiating, if any 
perſon ſhall go out of the church, he ſhall be excommu- 
nicated ; and this is taken from a canon of the fourth 
council of Carthage, Gib/. 964, "yy 
And all archbiſhops and biſhops; and every of their chancel. 
tors, commiſſaries, archdeacons, and other ordinaries having ary 
peculiar eccleſiaſtical juriſdiftion, ſhall have power to inquire 
hereof in their viſitation, ſynods, and elſewhere within their 


juri/ditHon at any other time and place, and to take accuſation, 


and informations of all and every the things abovementioned, 
done committed or perpetrated within the limits of their juriſ- 


| dittions; and to puniſh the ſame by admonitiin, excommunica- 


nion, ſequeſiration, or deprivation, and other cenfures and pro- 
ceſs, in like form as btretofore hath been i ſed in lite cofes bythe 
yueen's eceleſicſtical laws. l. 23. —_ | 
Aud the juſtices of afſize ſhall have power to inquire of, hear 
and" dieler mine the ſame, at the next aſſizes; and to make pro- 
ceſs for execution, as they may do againſt any per fon bring in. 
difted- before them of treſpaſs, or lawfully convifted therrf 
And every archbiſbop and biſhop may at his liberty and pleefurt 
Join and aſſociate him ſelf to the juſtices of afſize, for the inquir- 
ing of, bearing and determining the ſume. ſ. 17, 18, 19. 
And all mayors bailiffs and other head officers, of cities bo. 
roughs and towns corporate to which juſtice; of aſſize do nit 
commonly repair, ſball have power to inquire of bear and di- 
termine the ſame yearly within fifteen days after the feaff of 
Eafter and St. Michael the archangel ; in like manner and 
form as the juſtices of efſize may do. ſ. 22. | 
Alſo by the 3 J. c. 4. If any \ſubjef? of this realm fall 
net repair every ſunday to ſome church chapel or uſual platt 
appointed for common prayer, and there hear divine fervic, 
according to the ſaid flatuts of the 1 El. c. 2. it all be law- 
ful for one juſtice of the peace, on proof to him made by cin. 
Mon er oath of witneſs, to call the party before him; and 1 
7222 f 


Publick woxſhip, | #33 _* 


not make a efficient excuſe and due proof thereof to the 
2 of 2 he ſhall give warrant to the church» 
warden of the pariſh where the party ſhall awell, to levy 12 d. 
ir every ſuch default by diſtreſi and ſale ; and in default of 
diftreſs, ſhall commit him to priſon till payment be made © which 
7. ſhall be to the uſt of the poor of the pariſh where the 


ander ſhall be reſident at the time of the offence committed. 
ravided, that no man be impeached upon this clauſe, except 
be be called in queſtion for his ſuid default within one month 
next after the default made : And that ns mon being puniſhed 
according to this branch, ſhall for the ſame offence be puniſhed 
by the forfeiture of 12 d. on the ftatute of the firft of Elizabeth, f 
ſ. 27, 28, 29. J . 
And provided, that whatſhever. per ſons ſhall for their offences 
j. receive puniſhment of the ordinary, having a teſtimonial hwy 
thereof under the ordinary's ſeal, ſhall nat for the ſame offence 
eftſoons be convicted before the juſtices ; and likewiſe receiving 
for the ſaid offence puniſhment fi t by the juſtices, ſhall not for 
the ſame offence eftſoons receive puniſhment of the ordinary. | 
1 El. c. 2. ſ. 24- | 8 f 1 9070 
4. By the 23 El. c. 1. ſ. 5. Euery per ſon above the age On yain of 20. 
of fixtcen years, which ſhall not repair is ſome church coapel » mond. 
ar uſual place of common prayer, but forbear the ſame contrary 
to the 1 El. c. 2, and be theresf lawfully convifted, ſhall for- 
fait ta the queen 20 l. a month; © d. * 
And there are many regulations concerning the ſa 
by that, and by ſeveral ſubſequent ſtatutes; which being 
chiefly intended agaiaft popiſh recuſants, are more pro- 
perly treated of under the title Popery. And by the to- . 
leration act, the ſame ſhall not extend to qualified proteſt= 
ant diſſenters : but no papiſt, or popiſh recuſant, ' ſhall N 
have any benefit by the ſaid act of toleration. ¶ But by the 
31 C. 3. c. 32. Roman catholicks who ſhall take the 
oath and ſubſcribe the declaration thereby preſcribed, are 
exempted from ſeveral] penalties to which they were be- 
fore ſubject; for which ſee title Popery.) - | 
And by the 23 El. c. 1. Every perſon which uſually 
on the ſunday ſhall have in his houſe divine ſervice which 
is eſtabliſhed by the law of this realm, and be thereat him · 
ſelf uſually or moſt commonly preſent, and ſhall not ob- 
ſtinately refuſe to come to church: and ſhall-alſo four 
times in-the year at leaſt be preſent at the divine ſervice 
in the church of the pariſh where he ſhall be reſident, or 
in ſome other common church or chapel of eaſe, ſhall not 
incur the ſaid penalty of 20 1, a month for not repairing 
to church, ſ. 12, | e 
| 5. By 
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On pain of being 5. By the J. c. 5. No recufant cin vic? all rai 
— from [awor abyfick, nor 62 be A # 2 jp 
/ bear any. military '«ffice by land or fea ; and fbatl for feit fir 
every offence: 100 l.. and ſhall alſo br difabled to be exicungr, 
aadminiſirator, or guardian. ſ. 8. 22. 8 wy 
Penaliy of har- 6. By the 3 J. C. 4+ Every Per ſon who ſhall rain in 
b. uring ſuch te- hig ſet mice, er ſhall relieve, keep, or harbour in his houſe any 
euſant, ſervant, ſojaur ner, or firanger, who ſhall nat repair to church. 
but ſhall. farbeur for a montÞ t1gether, not baving- reaſonably 
excuſe, ſpall forfeit 10 J. for every month he fall continue in 
bis. bouſe ſuch perſon fo far benring e. And the juſtices of the 
peace 1 their ſi tom may hear and determine the ſame. f. 325 
33. 38. . 
Neecuſent con- 7. But by the 1 J. c. 4. A recuſant conforming Him elf 
ſorming · Hall be diſcharged of all penalties, which he migbt otherwſt 
fuftain by reaſon of his recuſancy. . 2. () 
n N YT ö 5664 ' WELD «| y 
II. "Eftabliſhment of the book of common prayer. 
n 1. Art. 20. The church hath power to decree rites of 
ehurch to decree ceremonies, that are not contrary. to God's word. 
— cere- Axt. 34. It is not neceſlary that traditions and cete- 
* monies. be in all places one, or utterly like; for at all 
times they have been divers, and may be changed ac- 
cording to the diverſity of countries, times, and men's man- 
ers: ſo that nothing be ordained againſt God's word, 
hoſoever thro his private judgment, willingly and pur- 
poſely doth openly break the traditions and ceremonies of 
the church, which be not repugnant to the word of God, 
and be. ordained and approved by common authority; 
ought to be rebuked openly. (that other may fear to do tte 
like), as he that offendeth agaioſt the common order of 
the church, and hurteth the authority of the magiſtrate, 
and woundeth the conſciences of weak brethren, Every 
particular or national church, hath authority to ordaia, 
change and aboliſh "ceremonies or rites: of the church, 
otdained only by man's authority; ſo that all things be 
done to-edifying. 1 Lo 10 | 
Can. 6. Whoever ſhall affirm, that the rites and cere- 
monies of the church of England by law eſtabliſhed,” are 
wicked, antichtiſtian, or ſuperſtitious; or ſuch as, being 
commanded. by law ſul authority, men who are 'zealoufly 
and godly affected may not with any good conſcience ap- 


In what reſpects theſe acts are mitigated, ſee title 
A - : 5 | | prove 


— 
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prove them, uſe them, or as occaſion requiteth ſubſcribe 
Unto them: let bim be excommunicated ipſo facto, and 
not reſtored until he repent, and publickly revoke ſuch his 
wicked errors. * 

2. In the more early ages of the church, every biſhop Liturgy before 
had a power to form a liturgy for bis own-dioceſez and if the av of un- 
he kept to the analogy of faith and dudrine, all circum- in. 
ances were left to his own diſcretion, Aſterwards the 
practice was, for the hole province to follow the ſervice 
of the metropolitan church; which alſo became the gene- 
ral rule ot the church: And this Lind vd acknowledgeth - 
to be the common law of the church; and intimates, that 
the uſe of ſeveral ſervices in the ſame province (as was 
here in England) was not to be warranted but by long 
cuſtom. - 1%. 259. bt x b 
The latin (ervices, as they had been uſed in England 
before, continued in all king Henry the eighth's reign, 
without any alteration : ſave ſome raſures of collects for 
the pope, and for the office of Thomas Becket and of 
ſome other ſaints, whole days were by the king's injune- 
tions no more to be obſerved; but thoſe raſutes or. dele- 
tions were ſo few, that the old mals books, breviaries, and 
other ricuals, did {till ſerve without new eimpreſſions. 

Gibſ. 259. AIRED 5 

3. la the ſecond year of king Edward the ſixth, a li- AR of vniſer- 
turgy was eſtabliſhed by the ſtatute of the 2& 3 Ed. 6. 8 
c. 1, as followeth ; | ; 
Where of long time there hath been had in this realm of Eng" 
land and in I ales, divers forms of common prayer, commonly 
called the ſervice of the church, that is to jay, the uſe of Sarum, 
of York, of Bangor, and of Lincoln; and beſides the ſume, not) 
of lote much mare divers and ſundry forms and fuſbiaus have 
been uſed in the cathedral and pariſh eburches of England and * 
ales, as well cancerning the mattens er morning 'ptayery and 
the evenſong, a Aa concerning the hilycommunion com my call» 
ed the maſs, | wity divers and ſundry res and ceremonies con- 
terning the ſame, and in the adminiſi ration of other [acraments | 
4 the church; and albeit the ting, by the advice of bis council” 
ab heretofore divers times aſſayed ie flay innovations or new 
rites concerning the premiſſes, pat the ſame hath not had ſuch 
good ſucceſs as his bighneſs required in that bebalf; whereupon 
bis bighne/s being pleaſed 19 bear, with the fratlly and weakneſs 
if bis ſuljecꝰs in that behalf ; of. bis great clemency hath not only + 
bien content to «b/{gin frem puniſhment of theſe that have of - 
fended in * behalf, but alſe te the intent a uniform quiet and . 
gody eder ſhould be had cancer ning the premifſes, hath appoint"; 
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* craments to be ha d and uſed in his majefly's realm of England and 


Publick wozſhip, 
ed the archbiſhop of Canterbury and certain other of the na 
learned and diſcreet biſhops and other learned men of this realm, 
having reſpett to the moſt ſincere and pure chriſtian religion 
taught by the ſcripture, as to the uſages in the primitive church 
t draw and make one convenient and meet order rite and 
Faſbion ef common and open prayer and adminiſi ration of the ſa. 


in Wales; the which, by the aid of the Holy Ghe/t, with one 
uni farm agreement is of them concluded, | ſet forth and deli. 
vered in a bool, intitled, The book of common prayer and 
adminiſtration of the ſactaments and other rites and cere. 
monies of the church, after the uſe of the church of Eng- 
land: Wherefore the lords ſpiritual and temporal and the com- 
mins in this preſent parliament aſſembled, conſidering as well 
the miſt gedly travel of the king's highneſs herein, as the gody 
prayers orders rites and ceremonies in the ſaid book mentioned, 
and the conſitenations of altering theſe things which be alter, 
and retaining thoſe things which be received in the ſaid bool, 
and alſo the honour of God, and great guietneſs which by the 
grace of God ſball enſue upon the one and uniform rite and er- 
der in ſuch common prayer and rites and external ceremonits 
to be-uſed throughout England and Wales, de give to his higb- 
neſs: mal hearty and lowly thanks for the ſame, and humbly 
pray that it may be enacted by bis majeſiy with the aſſent of the 
lords and commons in parliament aſſimbled, That all and fin- 
gular miniſters in any cathedral or pariſh church, or ther 
place within this realm, ſhall be bounden to fay and uſe the 
maitens, even ſong, celebration of the Lord's ſupper commonly 
called the moſs, and adminiſtration of each the ſacraments, and 
all their common and open prayer, in ſuch order and form as is 
mentioned in the ſame biok, and none other, or otherwiſe. 

And by the ſame act divers regulations were made, to 
eſtabliſh the ſaid book; which are yet in force, not for 
the eſtabliſhment of that book, but for the eſtabliſhment 
of the preſent book ef common prayer injoined by the act 
of uniformity of the 13 and 14 C. 2. and which therefore 
remain to be inſerted in their due courſe, For, that I may 
obſerve it once for all; the regulations made by the ſeveral 
acts of uniformity for the eſtabliſhing of the ſeveral 
reſpective liturgies, are all brought over and inforced by 
the laſt act of uni fo mity for the eſtabliſhing of the preſent 
book of common prayer, by this clauſe following, viz. 

« The ſeveral good laws and flatutes of this realm, which have 
been formerly made, and are now in force, for the uniformity 


of prayer and adminiſtration of the ſacraments, ſhall fland in 


full force am ftrength" to all intents und prrpajei „ 
y or 
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the abliſbing and confirming of the ſaid book herein be- 
pt 8 joined aud annexed 2405 att, and hall 
bs applied praftiſed and put in ure for the puniſhing of all 
offices contrary tothe ſaid laws, with relation to the book afore= 

1d, and no other.” 13 & 14 C. 2. c. 4. f. 24. 

And by the 3 & 4 Ed. G. c. 10. All books called antipha-. 
ners, miſſals, 2 ailei, proc eſfionals „ manuals, legends, pies, & 
pertuaſſes, primers in latin and engliſh, couchers, journals, 
wrdinals, or other books or writings whatſoever heretofore 


p wſed for the ſervice of the church, written or printed in the 
| engliſh or latin tongue, other than ſuch as ſhall be ſet forth 
i by the king's: majeſty, ſhall be clearly and utterly aboliſbed, ex- 
I tinguiſhed and forbidden for ever to be uſed or kept in this realm” 
p ur elſewhere in any of the king's dominians. ſ. 1. ai] 
And if any perſon or pgr ſons,, bodies palitict or corporate 
7 that ſhall have in bis or their cuſtedy any the books or writings 
7 of the ſorts aforeſaid, and de not before the laſt day of June 
. next enſuing deliver or cauſe to be delivered all and every the; 
be ſame books to the mayor, bailiff, con/lable, or churchwardens of 
1 the tnun where ſuch books then ſhall be, (to be by them delivered 
* over openly within three months next following after the ſaid 
* deliuery, to the archbiſhop biſhop chancellor or commiſſary of the 
f ſam dioceſe, to the intent that they cauſe them immediately after 
65 either to be openly burned, or otherwiſe defaced and defiroyed :) 
A he foall for every ſuch book or books willingly retamed in hands 
7 or cuſfady, and nat delivered as aforeſaid after th: ſaid laft 
* day of Fune, and be thereof lawfully convift, forfeit to the 
5 ling for the - fir ft offence 20h. and for the ſecond offence 4 1. 
by — 3 third offence ſhall ſuffer impriſonment at the king's 
| wil, I. 2. ; 
N And if any mayors bailiffs conſtables or others, do not within | 
10 three months after receipt of the ſame books, deliver or cauſe 
ha to be delivered ſuch books ſa by them received, to the archbiſhop 
nt biſhop chancellor or commiſſaries of ther diocefe ; and if the'faid 
Q archbiſhop biſbop chancellor or commiſſaries do not | within 
v farty days after the receipt of ſuch books, burn deface anddeſ{roy, 
* er cauſe to be burned defaced or defiroyed the ſame books, and 
al rery of them ; they and every of them ſo-offanding ſhall forfeit 
al ts the king, being thereof lawfully convict, 40 J. The one half 
y all which forfeiturer /hall be to any of the king's ſubjedr 
FA that will ſue for the Jams in any of the king's courts of records. 
Ry 3 | OY ' * 
6 And as well juſtices e aſſiu in their circuits, at juſtices of 
i the prace within the limits of their commiſſion in the gen 
4 Mont, ſhall have power to inquire y, hear, and determine the 
7. lane; in ſucks form as they may do in other ſuch-like caſes." ſ. 4. 
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Provided. that any perſon may uſe keep and have any primer, 
in the engliſh or latin tongue, ſet forth by king Henry the erghth ; 


ſo that the ſentences of iuvocation or prayer 10 ſaints in the ſam 


primers be blaited, or clearly put out of the ſame. ſ. 6. 

4. Thus flood the liturgy until the 5th year of king 
Edward the ſixth. But becauſe ſome things were contained 
in that liturgy, which ſhewed a compliance with the ſy. 
perſtition of thoſe times, and ſome exceptions were taken 
to it by ſome learned men at home, and by Calvin abroad, 
therefore it was reviewed, in which Martin Bucer was 
conſulted, and ſome alterations were made 1n it, which 
conſiſted in adding the general confeflion and abſolution; 
and the communion to begin with the ten commandment, 
The uſe of oil in confirmation and extreme unction were 
left out, and alſo prayers for ſouls departed, and what 
tended to a belief of Chriſt's real preſence in the euchariſt. 
And this liturgy ſo reformed was eſtabliſhed by the act of 
the 5 Ed. 6. as followeth : Becauſe there hath riſen in 
the uſe and exerciſe of commen ſervice in the church hereis. 
fare ſet forth, divers doubts for the faſhion and manner of the 
miniſtration of the ſame, rather by the curioſity of the miniſler 
and miſtakers, than of any other worthy cauſe : thereforey as 
well for the more plain and manifeft explanation thereof, as for 
the more 6% 546 of the ſaid order of common ſervice, the 
hing with the aſſent of the lords and commens in parliameni aſ- 


ſembled, hath cauſed the aforeſaid order ef common ſervitce, in- 
titled, the book of common prayer, to be faithfully and godly 


peruſed explained and made fully perfect, and hath annexed and 


Joined it fo explained and perſected to this flatute : adding alſo, 


a form and manner of making and conſecrating of archbiſhajs 
biſhops prieſts and deacons, to be of like force authority and va- 


lue, as the ſame like aforeſaid book intitled the boat of common 
prayer 'was before ; and with the ſame clauſes of proviſions and 


exceptions to all intents and purpoſes as by the att of the 2 & 3 
Ed. 6. c. 1. was limited and expreſſed for the uniformity 


TEST _EIHMHMIS FTTH 


ſervice and adminiftration of the ſacraments throughout 1 


realm, upon ſuch ſcueral pains as in the ſaid act is expreſſed. 


And the. ſaid farmer act to land in full force and flrength to 
all. intents and conſiructians, and to be applied pratiiſed and 
put in ure to and for the eflabliſhing of the book of common 
prayer now. explained and hereunto annexed, and alſo the ſaid 
form of making archbiſbops biſhops prigſii and deacons hereunto 
&nnexid, as it was for the former book. 5 & 6 Ed. 6. c. 1, 


This liturgy was aboliſhed by queen Mary z who hay- 
ing called in and deſtroyed the aforeſaid raſed books of 


* ** 0 


king 


K we 
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king Henry the eighth, required all pariſnes to furniſh 
themſelves with new complete books, and enacted that 
the ſervice ſhould ftand as it was moſt commonly uſed 
in the laſt year of the reign of the ſaid king Henry the 
eighth, Gib/. 259. . | | 

And for a month and more after queen Mary's death, 
the ſervice continued as before, nothing being forbidden 
but the elevation; but on the 27th day of December fol- 
lowing, queen Elizabeth ſet forth a proclamation, to 
charge and command all manner of her ſubjects, as well 
thoſe that be called to the miniſtry of the church,” as all 
others, that they do forbear to preach or teach, or to give 
audience to any manner of doQtineor preaching, other 
than to the goſpels and epiſtles, commonly called the goſ- 
pel and epiſtle of the day, and to the ten commandmen's 
in the vulgar tongue, without expoſition or addition of 
any manner of ſenſe or meaning to- be applied or added ; 
ot to uſe any other manner of publick prayer rite or cere- 
mony in the church, but that which is already uſed, and 
dy law received, or the common — uſed at this preſent 
in her majeſty's own chapel, and the Lord's prayer and the 
creed in engliſh ;- until conſultation may be had by par- 
liament, by her majeſty and her three eſtates of this realm, 
for the better conciliation and accord of ſuch cauſes, as at 
this preſent are moved in matters and ceremonies of te- 
ligion, Gibf. 267, 268, n 
F. After which, in the firſt year of the fame queen, a 
liturgy was eſtabliſhed by act of parliament of the 1 F. 
c. 2. in this wiſe e it enactad, by the queen's highneſt, 
with the aſſent of the lords and commons in this preſent ptirlia- 
ment aſſembled, that all miniflers in any cathedral er pariſh 
church, or other place, ſhall be bounden to ſay and uſe the mat- 
tens, evenſong, celebration of the Lord's ſupper, and adminifira- 
tion of each of the ſacraments, and all the common and open pray - 
er, in ſuch order and form as is mentioned in the book authirized 
by parliament in the 5 & 6 Ed. 6. with ene alteration er 
addition of certain leſſons to be uſed on every ſunday in the year, 
and the form of the litany altered and corrected, and two ſen- 
tences only added in the delivery of the ſacrament to the com- 
municants, and none other or otherwiſe." And there was a 
proviſo, that ſuch ornaments of the church, and of thi mi · 
niſters thereof, ſhall be rctaintd and uſed, as was in this church 
of England by authority of parliament in the ſecond year of the 
reign of king Edward the ſixth, until other order ſhail be taken 
therein by the authority of the queen's majeſty, with the advice 
of her commiſſioners appointed and authorized under the great 
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others) 10 this article ſellowing 5; That the boak-of common 


ſeal of England for cauſes acclgſigſlical, or of the metropolitan 


this realm. 
Of the lords and commons] It was not ſaid lords. ſpiritual, 
in this or either of the former acls ; becauſe all the bilhops 


preſent diſſented. Gib/. 268. 


| The form of the litany altered and correfted] By the omil. 
fion of the clauſe, from the tyranry of the biſhop of Rome and 
all hit deteflable enormities ; which had been in the 2d and 
in the 5th of Ed. 6. Gib/. 2068. | 

Two ſentences only added in the delivery of the facraments] 
Of the two forms now uſed at the delivering of the bread 
and wine, the firſt part of each (to the word % inclu- 
five) was in the boak of the ſecond year of king Edward 
the ſixth, but not the ſecond part; but in the book of the 
fifth year, was the ſecond part without the firſt ; and the 
alteration made by virtue of this act, was the inſerting of 
both as they now ſtand. Gil}. 268. 

Order Hall be taken by authority of the queen's maje/ly, with 
the advice of her commifſumers] Two years afterwards, by 


. vistue of this clauſe, the queen iffued her commiſſion to 


the atchbiſhop and three others to perule the order of the 
leſſons throughout the whole year, and to cauſe ſome be 
calendars to be imprinted; which were finiſhed and ſent 
to the ſeveral biſhops to ſee them obſerved in their dioceſes 
in the month of February 1560. Gibf, 268. 49: 

By Can. 36. of the canons in 1603; No ferſin ſbail be 
recaued iniothe miniſtry, nor admiticd to any eccleſaaſlical living, 


ner ſuffered to preach, to catechize, or be @ l:lurer or reader 


of dromty in any place; except he ſhall firjl ſubſcribe (amongſt 


prayer, and of ordering of biſhops prieſts and deacons, 
containeth in it nothing contrary to the word of God, and 
that it may be lawfvily uſed, and that he himſelf will uſe 
the form. in the ſaid book preſcribed, in publick. prayer and 


adminiſtration of the ſacraments, ** and none other,” 


And by Can. 56. of the ſame canons; Every minifter, 
being poſſeſſed of a benefice that hath cure and charge of ſouls, 


alihe be chiefly attend to preaching, and hath a curaie under 


him ta execute the other duties which are to be performed for 
bim in the church, and likewiſe every other Hipendiary preacher 
that readeth any leflure, or catechizeth, or preach.2) in any 
church or chapel, fhall. twice at the leaſt every year read him- 
felf the divine ſervice upon two ſeveral ſundays publichly and at 


the wſual times, both in the forenoen and afternean in the church 


which he ſo poſſe ſeth, or where he readeth catechizeth or preach» 
eth, as is aforeſaid, and ſhall likewiſe as often in every year ad- 


minijſler the ſacraments of baptiſm (if there be any to le baj- 
13 tiztd,) 


er dain 
god/ing, 
bible ( 0 
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tad), and of the Lord's ſuppor, in fuch manner and form, 
ond te /h the obſervation ¶ all ſuch rites and ceremonies as are 
preferibed by the book of common prayer in that behalf: which 


if he do not accordingly per form, then ſh;ll be that is poſſeſſed of 


a benefice ( as before) be ſuſpenden; ant he that is but a r- 
ir preacher or catechizer, br removed from his place by the 
biſhop of the diocrſe'; until be or they ball fubmit themſelves to 
perform all the faid duties, in ſuch manner and jort as before is 
ribed, 
1 the paſſing of theſe canons, king James in the 
frſt year of his reign, by virtue of the aforeſaid proviſo in 
the 1 El. c. 2. upon the conference held before the king 
himſelf at Hampton-courr, gave directions to the arch. 
biſhop and other high commiſſioners, ro review the com- 
mon prayer book ; and they did make feveral material al- 
terations and enlargements of it, as in the office of private 
baptiſm, and in ſeveral rubricks and other paſſages, and 
added five ot ſix new prayers. and thankſpiviogs, and all 
that part of the catechiſm which contains the docttine of 
the facraments, And yet the powers ſpecified in that 
proviſo, ſeem not to extend to the queen's heirs and ſuc» 
refſors, dut to be only lodped perfonally in the queen; 
yet the book of common prayer fo altered ſtood in force 
from the firſt year of king James, to the ſourteenth of 
Charles the ſecond. /Yarf. c. 31. wy , 
And it is to de obſerved, that the Mturgy of the 13 
14 C. 2. is not the (fame with that which the aforeſaid 
canons do refer to; fo that fo far forth the ſaid canons as 
to this matter are not now in force. N 
6. lu the preface to the book of common prayer, con- 
cerning the fervice of the chu'ch (which was alfo nearly 
the fame in the 2d and in the 5th of Ed. 6) — bert 
was never any thing by the wit of man ja well dtwifed, or fo 
ſure eflallifhed, which in contimuance of time hath not been cor- 
rupted; as amng ther things, it may plainly appear by the 
copmen prayers in the church, commonly called divine ſervice. 
The firfl original and ground whereof, if a man would fearch 
tut by the ancient fathers, be hi find that the ſame was not 
ordained but , a good pur poſe, an d ſor a great advancement of 
pdimeſs, For they fo ordered the matter, that all tot whole 
bible (or the great part there ſhould be read over once 
every year ; intending thereby, that the clergy, and eſpecially 
fuch as were miniflers in the congregation, ſhould by often read. 
In} and meditation in God's word, be /lirr:d ub to godlineſs 
themſelves, and be more ablt to exhirt others by whaleſome doc» 
Ire, and to confule them _— were adverſaries to the truth ” 
4 0 
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and further, that the people, by daily hearirg of holy ſcripture 
read in the church, might continually profit more and more in 
the knowledge of. God, and be the more inflamed with the low 


his true religion. 


But theſe many years paſſed, this godly and decent order of 


the ancient fathers hath been ſo altered broken and negletied, by 
planting-in uncertain flaries and legends, with mullitude of re. 
ſpends, verſes, vain repetitions, commemerations, and /ynadal; ; 
that commonly when any book of the bible was begun, after 
three or four chapters were read out, all the ref were unread, 
And in this ſort the book of Iſaiab was begun in advent, and 
the boot of Geneſis in ſeptuageſima z but they were only begun, 
and never read through ; after like ſort were other boots of holy 
ſeripture uſed. And moreover, whereas St. Paul would have 
ſuch language ſpoken to the people in the church, as they might 
underſland and have profit by hearing the ſame ; the ſervice in 
this church of England theſe many years hath been read in latin 
to the people, which they unaerſland not; ſo that they bau- 
hard with their cars only, and their heart ſpirit and mind 
have not been edified thereby. And further more, nitwith/land- 
ing that the ancient fathers have diviaed the pſalms into ſeven 
portions, whereof every one was called à notturn ; now of lait 
time, a few of them have been daily ſaid, and the reſi uin 
omitted, Moreover, the number and hardneſs of the rult 
called the pie, and the manifold changings of the ſervice, was 
the cauſe that to turn to the book only was ſo hard and intricate 
a matter, that many times there was more buſineſs to find ou 
what ſhould be read, than to read it when it was found out, 
Theſe inconveniences therefore conſidered, here is ſet forth 


ſueb an order, whereby the ſame may be redreſſed. And for a 


readineſs in this matter, here is drawn cut a kalendar for that 


pur poſe, which is plain and eaſy to be underſtond; whereof (je 


much as may be) the reading of holy ſcripture is ſo ſet forth, 
that all things ſhall be done in order, without breaking one pier 
from another. For this cauſe be cut off anthems, reſponds, 
invitatories, and ſuch like things, as did break the continual 
courſe of the reading of the ſcripture. | 

Yet becauſe there is no remedy, but that of neceſſity there muſt 
be ſome rules; therefore certain rules are here ſet forth, which 
at they are few in number, fo they are plain and eaſy to bt 
under ſload. So that here you have an order for prayer, and 
far the reading / the holy ſcripture, much agreeable to the mind 
and purpoſe of the old fathers, and a great deal mare profitable 
and commadious, than that which of late was uſed. It is mort 
profitable, becauſe here ars left out many things, whereof ſomt 
ere untrue, ſome uncertain, ſome vain and Jager fitiont, an 

| = | nothing 


repug 
mitive 
to miz 


of the 


TJ, & a's 


EY ES EE NES ERA CNNNASHRII_SCCS ST 


2 6 1 . TE 
Publick wozſhtp, 

nothing is ordained to be read but- the very pure word of God 
the holy ſcriptures, or that which is agreeable to the ſame; and 
that in ſuch a language and order, as is moſt eaſy and plain for 
the under landing both of the readers and bearers, It is 
more commodious, both for the ſhortneſs thereof, and for the 
plainneſs of the order, and for that the rules be few and eajy. 

And feraſmuch as nothing can be ſo plainiy ſet forth, but 
diubts may ariſe in the uſe and practice of the ſame ; to appeaſe 
all ſuch diverſity (if any ariſe) and for the reſolution of all 
doubts, concerning the manner hot to underſtand do and execute 
the things contained in this book ; the parties that ſo doubt, or 
diverſely take any thing, ſhall alway reſort to the biſhop of the 
dioceſe,” wha by his diſcretion ſhall take order for the quieting 
and appeaſing of the ſame ; ſo that the ſame order be not contrary 
to any thing contained in this book. And if the biſhop of the 
dlaceſe be in doubt, he may ſind for the reſolution thereof is the 
orchbr/hop. N 

— it be appointed, that all things ſhall be read and 
ſung in the church in the engliſh tongue, to the end that the con- 
gregation may be thereby edified ; yet it is not meant, but that 
when men ſay morning and evening prayer privately, they may 
ſay the ſame in any language that they themſelves do under/tand, 

Stories and legends] That is, concerning the lives of the 
ſaints ; of whom there being ſuch a number in the church 
of Rome, few days are free from the ſtories and legends 
they relate of them. Gibſ. 263. 

Reſpond) A ſhort anthem ſung, after reading three or 
four verſes of a chapter ; after which, the chapter pro- 
ceeds. 17, | 

Cummemorations] The fervice of a lefler holiday falling 
in with a greater. Id. | | 

Symdals] Conftitutions made in provincial or dioceſan 
ſynods, and publiſhed in the pariſh churches. Id. 

NMedturn] So called from the ancient chriſtians riſing in 
the night to perform them. II. 

Pie] A table to find out the ſervice belonging to each 
day; which becomes very difficult, by the coincidence of 
many offices on the ſame day. 1, 

Invitatories} Some text of ſcripture, adapted and choſen 
for the oc caſion of the day, and uſed before the wenitez 
which alſo it ſelf is called the invitatory pialm. 7g. 

In the Engliſh tongue] By Art. 24. It is a thing plainly 
repugnant to the word of God, and the cuſtom of the pri- 
mitive church, to have publick prayer in the church, or 
to miniſter the ſacraments, in a tongue not underſtanded 

N a N 
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Ad by the 2& 3 Bd. 6. c. 1. it is provided, that it 
'(h-!] be lawful to any man that underſtandeth the greek, 
latin, and hebrew tongue, or other ſtrange tongue, to lay 
and have the prayers of mattens and evenſong in latin or 
avy ſuch other tongue, ſaying the ſame privately, as they 
do underſtand. / 5, 

And for the encouragement of learning in the tongues, 
in the univerſities of Cambridge and Oxford; it ſhall be 
lawful to uſe and exerciſe in their common and. open prayer 
in their chapels (being no pariſh churches) or other 
places of prayer, the mattens, evenſong, litany, and all 
other prayers (the holy commynion commonly called the 
mals excepted) preſcribed in the ſaid book, in greek, latin, 
or hebrew. /. 6. 

And by the 13 & 14 C. 2. c. 4, it is provided, that it 
ſhall be lawful to uſe the morning and evening prayer, 
and all other prayers and ſervice preſcribed in and by the 
faid book, in the chapels or other publick places of the 
reſpeQive colleges and halls in both the univerſities, in 
the colleges of Weſtminſter, Wincheſter and Eaton, and 
in the convocations of the clergies of either province, in 
latin, / 18. 

And by the ſame ſtatute, the biſhops of Herefard, St. 
David's, Aſaph, Bangor, and Landaff, and their ſucceſ. 
ſors, ſhall take order that the ſaid book be tranſlated into 
the britiſh or welſh tongue, to be uſed in Wales where 
the welfh tongue is commonly uſed; and at the ſame 
time an engliſh book ſhall be had there likewiſe, that ſuch 
as underſtand the ſame may have recourſe thereunto, and 
ſuch as do not underftand the ſame may by conferring both 
tongues together the ſouner attain to the knowledge of the 
anghth tongue. / 27, 

And by the 5 Bl. c. 28. The biſhops are in like man» 
ner required to cauſe the old and new teſtament to be 
tranſlated into welſh, and to have one engliſh and ang 
welſh copy in every ſuch reſpective place. 7A 
\ By the 13 & 14 C. 2. c. 4. (which is the laſt act of 
uniformity) it is enacted as, follows: A barcas by the n. 
gd f miniſſers in uſing ibe order of common prayer, during 
the time of the late troubles, great miſchiefs and, inconvenient 
have ariſen 3 for the prevention" thereof in time to come, and 
for ſettling the peace of the church, the king (according 10 vii 
declarttjon of the five. and tweniiath of Oclober 1660) grand 
"his commiſſion under the great ſeal, to ſeveral biſhops and other 
Ainet, to review they hook of commen prayer, and to prepart 
ſucb alterations and additions as they thought fit t offer Aud 
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it afterwards the convecations of bath the provinces being by his 
, maje/ty called and ajjembled, his majefly hath been pleaſed 40 
y authorize and require the preſidents of the ſaid convecatian, and 
other the biſhops and clergy of the ſume, to review the ſaid book 
y of common prayer, and the boot of th: form and manner of the 

making and conſacrating of biſbops prie/ts and deacons ; and that 
6, after mature conſideration, they beuld mite ſuch additions and 
e alterations in the ſaid baoks reſpeclively, as to them Saul feem 
r meat and convenient, and ſhould exhibit aud preſent the fame to 
r his majefly in writing, far bis further allowance or confirma= 


Il tin : fince which time, they the ſaid prefedents biſhops and clergy 
0 of bath provinces have accordingly reviewed the ſaid books, and 

ave made ſime alterations to the fame which they think fit to be 
inſerted, and ſome additional prayers to the ſaid baok of cammon 
prayer to be uſed upon proper and emergent occaſions , and have 
ighitited and profenied the ſume uno his majeſty in writing in 
ave bark, intitlea, The bouk of comman prayer and admi- 
nitration of the ſacraments and other rites and ceremo- 
nies of the church, according to the uſe of the church of 
England; together with the pſalter or ptalms of David, 
pointed as they are to be ſung or ſaid in churches; and 
the farm and manner of making ordaining and confecrat- 
ing of biſhops prieſts and deacons: Al which his majefly 
having duly conſidered, bath fully approved and ollawed the 
fame, and recommended to this preſent parliament, that the ſaid 
books of com non prayer and of the farm of ordinaiton and conſe- 
cration of biſhops pr ieſis and deacons,, with the alteratians and 
additions which have been ja made and preſented to his majeſty 
by the aid convacations, be the boat which ſball be appointed to 
be uſed by all that «fficiate in all cathedral and collegiate churches 
and chapels, and in all chapels of colleges and balls in both the 
univerſities and the colleges of Eaton and Wincheſter, and in all 
pariſh churches and chapels throughout the kingdom, and by all 
that make er con/ecrate biſhops prie/ts or deacons in any of the 
|; ſaid places, under ſuch ſanttions and penalties as the houſes of 
pariiament Mall tuin fit. ſ. 1. 

New in regard that nothing conduceth more to the ſettling of 
the peace of the nat ian, nar 10 the bonour of our religion and the 
þr epagation thereof, than an univerſal agreement in the publack 
worfhip of Gad; and to the inten! that every per ſon withia this 
realm may certainly kngw the rule to which he is to canfarim, in 
publick wor ſhip and adminiſtration of facraments and other rates 
and ceremgnies of the church of England, and the manner how 
and by whom biſhops prie/ts and deacons are and ought 4e be 
made ordained and con ated , be it enadtad by the ting u me/i 


excellent majefiyz by thruadyice and cchient of the lords ſpiritzat 
wires 16 and 
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evening prayer, celebration and admini/iration of both the ſa. 


erder and form as is mentioned in the ſaid book, intitled as 


Gib. 275. 


direction of law ful authority. 13 & 14 C. 2. c. 4. / 25. 


* 


and temporal and of the commons in this preſent parliament 
affſembled, That all and ſingular miniſters in any cathedral, col- 


legiate, or pariſh chureh or chapel, or other place of publich 
worſhip, ſhall be bound to ſay and uſe the morning prayer, 


traments, and all other the publick and common prayer, in ſuch 


aforeſaid, and annexed and joined to this preſent act; and that 
the morning aud evening prayers therein contained, ſhall upon 
every Lord's day, and upon all ather days and occgſions, and at 
the times therein appointed, be openly and ſolemnly read by all 
and every minifler or curate, in every church chapel or other 
place of publick worſhi» as aforeſaid. |. 2. 

- Granted his commiſſion under the great ſeal] Which bore 
date Mar. 25. 1661, and was directed to twelve biſhops 
and twelve preſbyterian divines; with nine aſſiſtants on 
each fide, to ſupply the places of the principals, when 
they ſhould be occaſionally abſent. In virtue of which 
commiſſion, the commiſſioners met frequently at the Sa- 
voy, and diſputations were held, but nothing concluded, 


Or other place of publick. worſhip] By the 22G. 2. c. 33. 
All commanders, captains, and officers at ſea, - ſhall cauſe 
the publick worſhip of Almighty God, according to the 
liturgy of the church of England, to be performed in their 
reſpective ſhips ; and prayers and preachings by the chap- 
lains ſhall be performed diligently. Art. 1. | 
And by the rubrick before the ſervice at ſea: The 
morning and evening ſervice to be uſed daily at fea, ſhall 
be the ſame which is appointed in the book of common 
prayer. e 8 a 

In ſuch order and form as is mentioned in the ſaid bok] 
Provided, that in all thoſe prayers, litanies, and collects, 
which do any way relate to the king, queen, or royal pro- 
geny; the names be altered and changed from time ta 
time, and fitted to the preſent occaſion, according to the 


That is, (according to practice,) of the king or queen in 
council. Gibſ, 280. 

7. By the 1 El, c. 2. The book of common prayer 
ſhall be provided at the charges of the pariſhioners of every 
pariſh and cathedral church. { 19. 6 * | 
This was intended of the book of common prayer, as 
then eſtabliſned hy that act. 0 
By Can. 80. The churchwardens or queſtmen of every 
church and chapel ſhall, at the charge of the pariſh, _ 

V; K 4 vide 
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vide the book of common prayer, lately explained in ſome 


few points by his maja ſty's authority, according to the 
laws and his highneſs's prerogative in that behalf; and 
that with all convenient ſpeed, but at the furtheft within 


two months after the publiſhing of theſe our conſtitutions, 


And this was. intended of the ſame book of common 
prayer, as altered in the conference at Hampton-court as 
aforeſaid, 

Finally, by the 13 & 14 C. 2. c. 4. A true printed 
copy of the (preſent) book of common prayer, {hall at 
the coſts and charges of the pariſhioners of every pariſh 
church and chapelry, cathedral church, college and hall, 
be provided before the feaſt of St. Bartholomew 1662 ; on 

in of 31. a month, for ſo long time as they ſhall be un- 
provided thereof. / 26. 

And the e deans and chapters of every cathedral 
or collegiate church were required at their proper coſts and 
charges, before Dec, 25. 1662, to obtain under the great 
ſeal of England, a true and perfect printed copy of this 
act, and of the ſaid book annexed hereunto, to be by the 
ſaid deans and chapters and their ſucceſſors kept and pre- 
ſerved in ſafety for ever, and to be alſo produced and 
ſhewed forth in any court of record as often as they ſhall 
be thereunto lawfully required; and alſo there ſhall be 
delivered true and perfect copies of this act and of the 
ſame book into the reſpective courts at Weſtminſter, and 
into the tower of London, to be kept and preſerved for 
ever among the records of the ſaid courts, and the records 
of the tower, to be alſo produced and ſhewed forth in any 
court as need ſhall require; which ſaid books fo to be 
exemplified under the great ſeal of England, ſhall be ex- 
amined by ſuch perſons as the king ſhall appoint under 
the great feal of England for that purpoſe, and ſhall be 
compared with the original book hereunto annexed, and 
they ſhall have power to correct and amend in writing 
any error committed by the printer in printing of the 
ſame book, and ſhall certify in writing under theit hands 


and ſeals, or the hands and ſeals of any three of them at 


the end of the ſame book, that they have examined and 
compared the ſame book, and find it to be a true and per- 
fett copy; which ſaid books ſo exemplified under the 
great ſeal, ſhall be deemed to be good and available in the 
law to all intents and purpoſes, and ſhall be accounted as 
good records as this book it ſelf hereunto annexed, / 28. 


8. By the 13 C14 C. 2. c. 4. Every perſon who ſhall Declaration of 
be preſented or collated or put into any eccleſiaſtical bene aſſeat thereua» 


. 


fice or promotion, ſhall in the church chapel or place of . 
| | publick 
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publick warſhip belonging to the (ame, within two months 

next after. that he ſhall be in the actual poſſeſſion of the 

ſaid eccleſiaitical benefice or promotion, upon ſome Lord's 

day, openly publickly and ſolemnly read the morning and 

evening prayers,, appointed to be read by and according 

to the {aid book of common prayer, at the times thereby 

appointed or to be appointed; and after ſuch reading 

thereof, ſhall openly and publickly before the congrega- 

tion there aſſembled, declare his unfeigned aſſent and con- 

ſent to the uſe of all things therein contained and pre» 

ſcribed, in theſe woids and no other: I A. B. do here 

- “ declare my unſeiyued ellext and conſent to all and 

« every thing cuntained and preſcribed in and by the 

« book, intituled, The book of common prayer and ad- 

© miniſtration of the ſacraments and other rites and cete - 

„% monies of the church, according to the uſe of the 

** church of England; togetber with the pſalter or pſalay 

« of David, pointed 2s they ate to be ſung or ſaid in 

« churches; and the foim or manner of making ordain- 

« ing and conſectating of biſhops prieſts and deacons,” 

And every ſuch perſou, who ſhall (without ſome lawful 

impediment to be allowed and approved by the ordinary 

of the place) neglect or refuſe to do the ſame within the 

time aforeſaid (or in caſe of ſuch impediment, within one 

month after ſuch impediment removed) ſhall ipſo facto be 

deprived of all his ſaid eccleſiaſtical benefices and promo- 

tians ; and the pation ſhall preſent or collate as if he were 
dead, /. 6. | 

And every perſon who ſhall be appointed or received as 

a lecturet, to preach upon any day of the week, in any 

chuich chapel or place of publick worſhip, the firſt time 

he preacheth (before his ſermon) ſhall openly publickly 

and folemrly tead the common prayers and feivice ap- 

pointed o be read for that time of the day, and then and 

- there publickly and openly declare his aſtent unto and ap- 

probation of the ſaid book, and io the ule of all the pray» 

ers rites and ceremonies farms and orders therein con- 

tained, according to the form before appointed in this act; 

and ſhall upon the firſt lecture day of every month after- 

wards, fo long as he continues lecturer or preacher there, 

at the place appointed for bis ſaid lecture or ſermon, be- 

fore his; ſaid Icctuie or ſetmon, openly publickly end ſo- 

lemnply read'the common prayers and ſervice. for that time 

of the day, and, after fuch reading thereof ſhall open!) 
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neglect or refuſe to do the ſame, ſhall from thenceforth be 
diſabled to preach the ſaid or any other lecture or ſermon 


| ja the ſaid or any other church chapel. or place of publick 


worſhip, until he (hall openly publickly and ſolemnly 
read the common prayers and ſervice appointed by the (aid 
dook, and conform in all points to the things therein pre- 
ſcribed, according ta the purport and true intent of this 
at. Provided, that if the ſaid lecture be to be read in 
any cathedral or collegiate church or chapel ; it ſhall be 
ſufficient for the ſaid lecturer, openly at the time afore- 
ſaid, to declare bis afſent and conſent to all things con- 
tained in the ſaid book, according to the form afarefeid. 
And if any perſan who. is by this. act diſabled (or prohi- 
bited, 15 C. 2, c. 6. / 7+) to preach avy leAure or ſer- 
mon, ſhall during the time that he ſhall continue ſo diſ- 
abled (or prohibited), preach any ſet mon or lecture 3 be 
ſhall ſuffer three months impriſonment in the common 
gaol: and ang two jultices of the peace of any county 
within. this realm, and the mayor or ether chief magiſtrate 
of any city or town corporate within the ſame, upon cer» 
tificate from the ordinary made to him or them of the 
offence committed, ſhall and are hereby required to com- 
mit the perſon ſo offending to the gaol of the ſame couniy 
city or town corporate, Provided that at all times when 


any ſerman or lecture is to be preached ; the common 


prayers and fervice in and by the ſaid book appointed to 
de read for that time of the day, ſhall be openly publickly 
and ſolemnly tead by ſome prieſt or deacon, in the church 
chapel. or place of publick worſhip where the faid ſermon 
ar lecture is to be preached, before ſuch ſermon or [-cture 
be preached, and that the leQurer then to preach ſhall be 
preſent at the reading thereof. And provided, that this 


act ſhall not extend to the univerſity churches, when any 


ſermon of li ure is preached there as and for the univerſity 
lermon or lecture; but the ſame may be preached or read 
in (uch ſort and manner, as the fame have been heretofore 


preached or read. < 19, 20, 21, 22, 23. 


251 


9. Every dea canon and prebendary of every cathedral Subſcription and 
ar collegiate church, and all maſters, end other heads fel- declaration ot 
lows, chapi-ios and tutors of or in any college hall houſe conformity. 


of learning or hoſpital, and every publick profeifor and 
reader in either of the, univerſities and in every college 
elſewhere, and every parſon vicar curate leQurer and every 
other perſon. in holy arders, and every ſchoolmaſter keep · 
ing any publick or private ſchool and every perſon inſttuct- 
ing or teaching any youth in any houſe or private family 

as 


2x» „ So * 
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as a tutor or ſchoolmaſter, who ſhall be incumbent or 
have poſſeſſion of any deanry canonry prebend maſterſhip 
headſhip fellowſhip profeſlor's place or reader's place par. 
ſonage vicarage or any other eccleſiaſtical dignity or pro- 
motion or of any curate's-place lecture or ſchool, or ſhall 


_ inſtruct or teach any youth as tutor or ſchoolmaſter, ſhall 


at or before his admiſſion to be incumbent or having poſ- 
ſeſſion aforeſaid ſubſcribe the declaration following ; «© I 
% A, B. do declare, that I will conform to the liturgy of 
«6. the church of England, as it is now by law eſtabliſh» 
« ed” 13 14 C. 2. c. 4. [8 1 . ſeſſ. t. c. 8. .. 11. 
Which ſaid declaration ſhall be ſubſcribed by every of 
the ſaid maſters and other heads fellows chaplains and 
tutors of or in any college hall or houſe of learning, and 
by every publick profeſſor and reader in either of the uni- 
verſities, before the vicechancellor or his deputy ; and by 
every other'of the ſaid perſons before the archbiſhop biſhop 
or ordinary of the dioceſe (or his vicar- general chancellor 
or commiſſary, 15 C. 2. c. 6. / 5): on pain of forfeiting 
ſuch office place promotion or dignity, and being utterly 
diſabled and ipſo facto deprived of the ſame ; which ſhall 
be void, as if ſuch perſon failing were naturally dead, 
13& 14 C. 2. c. 4. , 10. 
And if any ſchoolmaſter or other perſon inſtructing or 
teaching youth in any private houſe or family as a tutor 
or ſchoolmaſter ſhall inftru or teach any youth as a tu- 
tor or · ſchoolmaſter before ſuch ſubſcription; he ſhall for 
the firſt offence ſuffer three months impriſonment, and 
for the ſecond and every other offence ſhall ſuffer three 
months impriſonment, and' allo forfeit 51. to the King, 


. 11, 


And after ſuch ſubſcription made, every ſuch parſon 
vicar or curate and lecturer ſhall procure a certificate under 
the hind and ſea] of the reſpective archbiſhop biſhop or 
ordinary of the dioceſe (Who ſhall make and deliver the 
ſame upon demand); and ſhall publickly and openly read 
the ſame, together wich the ſaid declaration, upon ſome 
Lord's day within three months then next following, in 
his pariſh church where be is to officiate, in the preſence 


of the congregation there aſſembled, in the time of diyine 


ſervice: upon pain that every perſon failing therein 
(without fome lawful impediment to be allowed and »p- 
proved by the ordinary of the place, 23 G. 2. c. 28.) ſhall 
loſe ſuch place reſpectively and be diſabled and ipſo fafta 
deprived thereof, and the ſame ſhall be void as if he were 
naturally dead. /. II. | ; 

| 15 Provided, 


Publick wozſhip, 


provided, that the penalties in this act ſhall not extend 
to the foreigners or aliens of the foreign reformed churches, 
allowed by the king his heirs and ſucceſſors in England. 


- Piorided, that no title ta confer, or preſent by lapſe 
ſhall accrue by any avoidance.or deprivation ipſo facto by 
virtue of this ſtatute, but after {ix months notice of ſuch 
avoidance or deprivation given by the ordinary to the pa- 
- tron, or ſuch ſentence of deprivation openly and publick- 
ly read in the pariſh church of the benefice parſonage or 
vicarage becoming void, or whereof the incumbent ſhall 
be deprived by virtue of this act. /. 16. | 

And no form or order of common prayers adminiſtra- 
tion of ſacraments rites or ceremonies ſhall-be openly uſed 
in any. church chapel or other. publick place of or in any 
college or hall in either of the univerſities, or of the col- 
leges of Weſtmiaſter Wincheſtec. or Eaton, other than 
what is preſcribed by the ſaid book ; and every governor 
or head of any of the ſaid colleges or halls, ſhall within 
one month next after his election or collation and admiſſion 
into the ſame government or headſhip, openly and pub- 
lickly in the church chapel or otber publick place of the 
ſame college or hall, and in the preſence of the fellows 
and ſcholars of the ſame or the greater part of them then 
reſident, ſubſcribe uato the ſaid book, and declare his un- 
feigned aſſent and conſent thereunto, and to the uſe of all 
the prayers rites and ceremonies forms and orders therein 
preſcribed and contained, according to the form efore- 
ſaid: and all ſuch governors or heads of the ſaid colleges 
and balls as ſhall be in holy orders, ſhall once at leaſt in 
every quarter of the year (not having a lawful impediment} 
openly and publickly read the morning prayer and ſervice 
in and by the (aid book appointed to be read ia the church 
chapel or other publick place of the ſame college or hall; 
on pain to loſe and be ſuſpended from all the benefits and 
profits belonging to the ſame government or headſhip, by 
the ſpace of {ix months, by the viſitor or viſitors of the 
lame college or hall; and if ſuch governor or head ſo ſuſ- 
pended for not ſubſcribing to the ſaid hook, or for not 
reading of the morning prayer and ſervice as aforeſaid; 
ſhall not at or before the end of ſix months next after ſuch 
ſuſpenſion ſubſcribe unto the ſaid book and declare his con- 
ſent thereto as aforeſaid, or read the morning prayer and 
lervice as aforeſaid, then ſuch government or headſhip ſhall 


be ipſo facto void. / 17» | 
2 0 Provided, 


ö 
| 
| 
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Provided, that in the fame coſſeges and halls us afore- ſaid 
— the laid fervice as aforeſaid may be uſed in latin. poc 
0 * | 7 | p | con 
/ Provided alfo, that nothing in this act ſhall be prejudi. the 
cial to the king's profeſſor of the law within the vniver. be | 
_ fity of Oxford, for or concerning the prebend of Shipton by 1 
within the cathedral church of Sarum, united and annex. par 
ed unto the place of the ſame king's ptoſeſſor for the time | 
being by the late King Jaines of bleſſed memory. J 29, as f 
— 2 10. By Can. 4. hofoever ſhall affirm, that the form fla. 
as ſme, Of God's worſhip in the church of England, effablifhey int 
by law, and contained in the book of commtin prayer ard ſaid 
adminiſtration of ſacraments, is a corrupt fuperſtitibus or dra 
unlawful worſhip of God, or containeth any thing in it the, 
that is repugnant to the ſcriptures; let him be excommu- fort 
nieated ipſo facto, and not reſtored but by the biſhop of in 4 
the place, or »rchhiſhop, after his repentance and publick 4 
revocstion of fuch his wicked errors. 109 even 
By Can. 38. If any minifier after be hath ſubſcribed to thas 
the book of common prayer, ſhall omit to uſe the form of deci, 
prayer, or any of the orders or ceremonies preſcribed in the 
the communion book, Tet him be fuſpended; and if after ther 
a month he do not reform and ſubmit himfelf, let him be the « 
excommunicated; and then if fhall not ſubmit himſelf conf 
within the ſpace of another month, Tet him be depoſed from fet 
the miniſtry. wy | 28 
And by Can. 98. Aſter any judge eccleſiaſtical harh ſpin 
- pronounced judicially againſt contertiners of cetemonies, app 
for not obſerving the rites and orders of the church of tion, 
England. or for contempt of publick prayer; no judge go 
a 


of quem fall allow of his appeal, unlefs the party appel- 
tant do firſt — 22 and avow, that he will 


faithfully keep and obſerve all the rites and ceremonies of prif 

the chutch of England, as alſo the prefcript form of com- nan 

mon ptayer, and do likewiſe ſubferibe to the ſame, RR 

By the 13 & 14 C. 2. c. 4. In all places where the Aue 

' proper incumbent of any parſonage or vicsrage or bene- then 

fice with cure, doth reſide on his living, and keep a cu» all b 

| tate 3 the incumbent himſelf in perſon (not having ſome fix A 

| lawful impediment to be allowed by the ordinary of the and 

5 place) hall once at the leaſt in every month openly and patr 

| publickly read the common prayers and ſervice fa and by hal 
1 | the ſaid book preſcribed, and (if there be occaſion) ad- be u 
4 mibiſter each of the ſacraments and other rites of the Han, 
1 chutch, in the pariſh church or chapel belonging to the for 


ſame, in ſuch order manner and form as in and by the 
{aid 


{aid book is appointed: on pain of 51. to the uſe of the 
of the patiſh for every offence, upon conviction by 
confeſſion, or oath of two witneſſes, before two juſtices of 
the peace; and in default of payment within ten days, to 
be levied by diſtteſs aqd ſale by warrant of the ſaid juſtices, 
by the churchwardens or overſcers of the poor of the faid 
pariſh, J 7+. 5 I. 
By the 2 & 3 Ed. 6. c. 1. and 1 El. c. 2. it is enacted 
as followeth : am parſon vicar or other tubai ſaruer mini- 
fla, that aug ht or ſhould ſing or ſay common prayer mentioned 
in the ſaid book, or minifter th: ſacraments, refuſe to uſe the 
aid common prayers or to miuiſter the ſacraments in ſuch cathe- 
dral or pariſh church, or at her places as be ſhould uſe to miniſter 
the ſame, in ſuch crder and form as they be mentioned and ſet 
forth in the ſaid boot; or ſhail wiifully or obftinately, ſian ding 
in the ſame, uſe any other rite ceremony crder form or manner of 
alibrating the Lord's ſupper, openly ur privily, or mattens, 
ruen/ong, «dminiftration of the ſacraments, or other open prayer 
than is mentioned and ſet forth in the ſaid boot; or ſhall preach 
deelare, or ſpeul any thing in the derogation ar depraumg of 
the ſaid boat, or any thing therein cantained, or of any part 
thereof; and ſhall be thereof lawfully convicted, according to 
the laws of this realm, by verdi of twelve men, or by his aun 
confeſſim, or by the notorious evidence of the fact, he ſhall for- 
feit to the king (if the proſecution is on the ſtatute of the 
2& 3 Ed. 6.) for hi: fit offonce the profit of ſuch one of his 
ſpiritual benefices or promotions as it ſhall pleaſe the king to 
appoint, coming or ariſing in one whale y:ar after his convuic - 
tion, and alſo be impriſaned for fix months ; and for bis ſecond 
offence be impriſoned for a year, and be deprived ipfo fatto of 
all bis ſpiritual promotions, and the patron ſhall preſent to the 
ſame as if le were dead; and for the third :ffence ſhali be im- 
priſoned during life ; and if be ſhall nat have any ſpiritual pra- 
mation, he ſhall for the firſt offence ſuffer impriſenment ſix 
months, and for the ſecond affence impriſonment during life, 
And if the proſecution is on the ſtatute of the 1 El. c. 2. 
then he ſhall for/eit to the king for the firſt offence the profit of 
all bis ſpiritual promotions for one year, and be impriſoned for 
fix months; for the ſecond offence all be impriſoned for a year, 
and deprived ipſa facto of all his ſpiritual promations, and the 
patron [ball preſent as if be were dead; and for the third offence 
Hall be deprived ipſo fatto of ail his ſpiritual promotions, and 
be unpriſoned during life and if he have ny ſpiritual promo- 
tran, he ſball for the firfl offence be 1inprijaned for à year, and 
for the ſecond offence during life. i 
| | And 
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"weeks next ofter his convictien, he ſhall inſtead thereof be in- 


end determine all offences contrary to the ſaid atts, and to male 


tried by their pcers. 


Publick woꝛſhip. 

And by the ſaid ſtatutes, F any perſon ſhall in any inter. 
ludes, plays, ſongs, rhymes, or by other _ words, declare 9 
ſpeak any thing in the derogation deprautng or deſpiſing of th, 
fame boot, or of any thing therein contained, or any part there. 
of ; or ſhall by open fat, deed, or by open threatenings camp. 
or cauſe, or otherwiſe procure or maintain any par/ſon vicay o- 
other miniſler in any cathedral or pariſh church, er chapel, or any 
in any other place, to ſing or ſay any common or open prayer, or 
to miniſter any ſacrament etherwiſe, or in any other manner and 
form than is mentioned in the ſaid book ; or by any of the ſaid 
means ſhall unlawfully interrupt or let any parjon vicar or any 
other miniſler, in any cathedral or pariſh church chapel or 
other place, to ſing or ſay any common and open prayer, or to mini. 
ter the ſacraments or any of them, in ſuch manner and form at 
is mentioned in the ſaid bork; every ſuch perſon, being thereof 
lawfully conviated in form aforeſaid, all (it the proſecution 
is on the ſtatute of the 2 & 3 Ed. 6.) forfeit to the hing for the 
firft offence 10 l., for the ſecond offence'20 l., for the third ifence 
ſhall for feit all his goods and be impriſoned during liſe: and if 
for the firft offence he do not pay the 10 l. within fix weeks after 
his convitlion, hr ſhall inflead of the ſaid 10 l. be impriſoned fir 
three months; and if fir the ſecond offence he do nat pay the ſail 
ſum of 201. within fix weeks after his convititon, be ſhall in- 
Read of the ſaid 20 l. be impriſoned for fix months. And if the 
proſecution is on the ſtatute of the 1 El. c. 2 then he 
ſhall forfeit to the king for the firſt offence roo marks, fer the 
fecond offence 400 marks, for the third effince ſhall forfeit all 
his goods and be impriſoned during life: and if he do nit pay 
the ſum for the firſt offence within fix weeks next after his con- 
vuitton, he ſhall inflead thereof be impriſoned for fix mimnths; 
and if he do not pay the ſum fer the ſecond offence tulthin fix 


priſened for twelve months, | 
And the-juſlices of affize ſhall have power to inquire of hear 


proceſs for the execution of the ſame, as they may de agamſl am 
perſon being indicled before them of treſpaſs, or lawſully con- 
vicled thereof. Provided, that every archbiſhop and biſhip may 
et his'liberty and pleaſure aſſeciate himſelf to the ſaid juſtices of 
aſfize, for the inquiring of hearing and determining the ſame. 
But no perſon ſhall be moleſted for any offence again} th:ſt 
#fts, unlrfs be be indifled thereof at the next offizes. 

And lords of parliament for the ſaid offences on the 2 & 3 
Ed. 6. to be tried by their peers, But if the proſecution is on 
the 1 El. c. 2. then they ſhall only for the third offence be. 


And 


Publick wozthip, 

And all mayors bailiffr and other hend officers of cities lo- 
roughs or .towns corporate, to which juſtices of afſize do not 
ammonly repair, ſhall have power to inquire of hear and deter- 
mine off ences againſt theſe acts within fiftern days after the feaff 
of Eafter and St. Michael rhe archangel yearly, as the juſtices 
of afſize may do. | 

rovided, that all archbiſhops and biſhops, and every of their 
chancellors, cammi/ſaries, archdeacens, and other ordinaries 
having any peculiar eccliſigſtical juriſdiſtian, pull have power 
virtue of theſe acts, as well to inquire in their viſitations, 
ſynads, and elſewhere, within their juriſdiction, at any other 
time and place, to take accuſations and informations of all and 
every the things abovementioned done or committed within the 
limits of their juriſdiction, and to puniſh the ſame by admoni- 
tion, excommunication, ſequeſtration, or deprivation, and other 
cenſures and proceſs, in like form as heretofore bath been uſed 
in like caſes by the king's eccleſiaſtical laws, And for their 
authority in this behalf, all and fingular the ſame archbiſhops 
biſhops and other their officers exerciſing eccleſiaſtical juriſdittion 
as well in places exempt as not exempt within their dioceſe, ſhall 
baue full power and .authority to reform correct and puniſh by 
cis ſures of the church, all and ſingular the ſaid andert with- 
in any their jur'ſdiftions or dioceſt; any other law, fatute, 
privilege, liberty or proviſi-n heretofore made had or ſuffered to 
the contrary nottuithſlanding. Provided, that what/orver per- 
ſors, ſhall for their offences firft receive puniſhment of their ordi- 
nary having a teſtimonial thereof under the ordinary's ſeal, ſhall 
not for the ſame offence eftſoons be convicted before the juſtices ; 
and likewiſe receiving fer the ſaid offence puniſpment fi by the 
Juſtices, ſhall not for the ſame offence eftſamt receive puniſh» 
ment of the ordinary. „ 

If any parſin, vicar, or other whatſoever miniſter] Popiſh 
prieſts, as well as others; for in an action hereupon, in 
the 3 El. brought againft a popiſh prieſt for ſaying maſs, 
it was held by the whole court, that he was within the 
purview of the flatute of the 1 El. it appearing clearly by 
the. next clauſe thereof, that the deſign of the parliament 
was, to aboliſh the ſuperſtitious ſervice, and to eſtabliſh 


the new ſervice in its place. Dyer 203. 


any other rite] In the 26 & 27 El. Fleming was in- 


dicted upon this ſtatute of the 1 El. and puniſhed ; be- 
cauſe he had given the ſacrament of baptiſm in other form 
than is here preſcribed. 1 Leon, 295. 

E. 1 Ja. 2. An indictment for uſing other prayers, and 
in other manner, ſeems to have been judged inſufficient, 


becauſe the prayers uſed may be upon ſome extraordinary 
Vol. III. N 8 | occaſion, 
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occaſion, and ſo no crime ; and it was ſaid, that the in. 
dictment ought to have alledged, that the defendant uſed 


ocher forms and prayers en of thoſe injoined, which 
10 


= 


were neglected by him ; for otherwiſe eyery perſon may 
be indicted that uſeth prayers before his ſermon, other 
than ſuch which are required by the book of common 
prayer. 3 Mod. 79. ; 

Or other open prayer] By the ſaid acts, open proyer in 


and throughout the ſame, meaneth that prayer which is. 


for others. to come unto, or hear either in common 
churches, or private chapels or oratories, commonly cal- 
led the ſervice of the church. ; 


Shall forfeit] A clerk was indicted hereupon, for uſin | 


other prayers, and was fined, 100 marks; and it was he] 
by the whole court to be ill: becauſe they can inflict no 


other puniſhment than what is directed by the Ratute, 


3 79- 9 * 
All arcbbiſbaps and biſhops] If a miniſter preach againſt 
the book of common prayer, this is a good cauſe of depri- 


vation by the ecclefiaſtical law without aid of the ſaid ſta- 


tutes; for he that ſpeaketh againſt, the peace and quiet 
the church, is not worthy to be a governor of the church, 
And the ſtatutes being in the afficmative, do not take 
away the ordinary's power of depriving far the firſt offence ; 
on the contrary, there is an expreſs, proviſo, which reſery- 
eth to bim his power. 2 Rolls Abr. 222. xr 
H. 33 El, Robert Caudrey, clerk, was de rived of his 
beneficeibefore the high commiſſioners, as well for that he 


had preached againſt the book of common prayer, as alſo 
far"that he refuſed to celebrate divine ſervice e to 
by 


the ſaid book; which deprivation, tho' not preſcribe 
the ſtatutes for the firſt offence, was declared to be good; 
becauſe the eccleſiaſtical judge might lawfully inflict ſuch 


ſentence before the making of theſe ſtatutes, and is not 


inhibited (on the contrary his ancient power is. reſerved) 
by the ſame ſtatutes. Gi, 268. 5 Co, Caudrey's caſe 95 
| | 11. By 


— 


() At Thetford Lent aſſizes 1795, a clerk was indicted op- 
on theſe ſtatutes; but the evidence was not that he had left 
out or added any prayers or altered the form of worſhip, but 
that he did not read prayers twice on a ſunday, but alter- 
nately one ſunday in the morning and the next in the even- 
ing, and omitted to read them at all on certain ſaint days. 
The learned Judge who tried the indictment, Mr. Baron Per- 
ryn, obſeryed that it was prime impreyſonis, and being of opi- 
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11. By the 5 & 6 Ed. 6. c. 1. If any perſon ſhall will- Penalty of being 
ingly and wittingly hear and be preſent at any other manner or Preſent at any 
form of common prayer or adminiſtration of the ſacraments, or 
of making miniflers in ibe church, or of any other rites contain- 

id in the book of common prayer, than is mentioned and ſet forth 

in the ſaid boot [except perſons qualified by the act of tole - 
ration as before is mentioned, or the 31 G. 3. c. 32.] and 

ſhall be thereof convicted actor ding to the laws of this realm, 
before the juſtices of affize or juftices ef the peace in their ſeſ= 

fans, by the verdict of | tweive men, or by confeſſion, or other- 

wiſe; he ſhall for the fit offence ſuffer impriſonment for fix 

momabs, for the ſecond offence impriſonment for a year, and for 

the third offence impriſonment during life. ſ. 6. 


II. Orderly bebaviour during the divine ſervice. 


1. Can. 18. No man ſhall cover his head in the church or By the canons; 
chapel in the time of divine ſervice, except he have ſome infir- 
nity; in which coſe let bim wear a night cap, or coif. All 
nanner of ptr ſons then preſent ſhall reverently kneel upon their 
knees, when the general confeſſion, litany, or other prayers are 
read; and ſhall ſland up at the ſaying of the belief, according 
tithe rules in that behalf preſcribed in ths book of common prayer, 
And likewiſe when in time of divine ſervice the Lord Jeſus 
Hall be mentioned, due and lowly reverence ſhall be done by all 
perſons preſent, as it hath been accuflomed ; teflifying by theſe 
outward ceremonies ani geſtures their imward humility, chriſtian 
reſolution, and due ackniivledgment that the Lord Feſus Chrift, 
the true eternal Son of God, is the only Saviour of the world, in 
whom alone all the mercies graces and promiſes of God to man- 
tind, for this life and the life to come, are fully and wholly 
camprized, And none, either man uma or child, of what 
calling forever, ſhall be otherwiſe at ſuch times buſied in the 
church, than in quiet attendance to hear mark and under ſtand 
that which is read preached or miniſtred; ſaying in their due 
places audibly with the minifler, the confeſſion, the Lord's pray- 
er, and the creed; and making ſuch other anſwers to the pub - 
lick prayers,” as are appointed in the book of common prayer : 
neither ſhall they diſturb the ſervice or ſermon, by walking, or 
lalting, or any other way ; nor depart out of the church during 
the time of divine ſervice or ſer mon, without ſome urgent or 
rtafanable tauſe.” 


N 
* — * 
* —_ 


nion that the offence complained of was purely of eccleſiaſtical 
cognizance, and not the ſubject of proſecution in the temporal 
courts, directed the jury to acquit the defendant ; which they 
«cordibgly did. Vid. infra IF. 1 & 2. 
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Cover bis bead] In the 18 C. 2. An action of treſpay 


for aſſault and battery, was brought againſt a church war- 
den ; who pleaded that the plaintiff had his hat on in time 
of divine ſervice, and that he deſired him to put it off, 
and upon refuſal took it off, and delivered it into his hand, 
And all the court held, that the plea was good; except 
Twiſden, who conceived that all that the churehwarden 
could do, was to preſent him to the ſpiritual court: tho? 
it is very apparent, how neceſſary an immediate remedy 
is, in caſe of this or the like diforders committed in the 
worſhip of God. The court alſo ſaid, that the church. 
wardens may chaſtiſe boys playing in the churchyard, . 
and much more in the church. Gibſ, 294. 2 Kb. 124, 
Sid. 30 1. 

Car. 19. The churchwardens or queſtmen and their 
affiftants, ſhall not ſuffer any idle perſons to abide either 
in the churchyard or church porch, during the time of divine 
fervice; but {hall cauſe them either to come in, or to depart, 

Can. 85. Tune churchwardens or queſtmen ſhall take 
care that in every meeting of the congregation peace be 
well kept; and that all perſons excommunicated, and ſo 
denounced be kept out of the church. 

Can. 90. The churchwardens or queſtmen ſhall dili- 


. gently ſee, that none do walk or ſtand idle or talking in 
the church, or in the churchyard, or the church parch, 


during the time of divine ſervice, 
Can. 111. In all viſitations of biſhops and archdeacons, 


the churchwardens or queſtmen and ſideſmen ſhall truly 


and perſonally preſent the names of all thoſe, which behave 
themſelves rudely and diſorderly in the church ; or which, 
by untimely ringing of bells, by walking, talking, or 
other noiſe, ſhall hinder the miniſter or preacher. 

2. By the 1 Mar. ſeſſ. 2. c. 3. I any perſon of his cn 
power and authority ſhall willingly and of purpoſe, by apen and 
overt word fact att or deed, malicicefly or contemptuoufly mo- 
leſt let difturb mex or trouble, or by any other unlawful ways er 
means diſquict or miſuſe any preacher that ſhall be licenſed allnu- 
ed or authoriſed ts preach by the queen's highneſs, ar by an 
archbiſhop ar biſhop of this realm, or by any other lawful ord:- 
nar yy. or by any of the univerſities of Oxford and Cambridge, 
or otherwiſe lawfully authoriſed or charged by reaſen of his cure 
benefice or ather ſpiritual promotion ar charge, in any of hit 
open ſermon preaching or collation that hs ſhall make declare 
preach or pronounce, in any church chapel, churchyard or in any 
other place uſed frequented or appointed to be preached in: ſ. 2. 

Or ſhall malitioufly willingly or of purpoſe moleff let diſturb 
vex diſquict or otherwiſe trauble, any parſon vicar pariſh priet 
a 
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yr curate or any lauſul prieſt, preparing ſaying doing ſinging 
miniſtring or celebrating the maſs, or other ſuch divine ſervice, 
ſacraments or ſicramentals, as was meſl comm ny frequented 
and uſed in the loft year of the reion of ting Henry the eighth, 
or that at any time hereafter fhall be all»wed ſet forth or authg- 
riſed by the queen's myge/ly: |, 

Or fhall contemptu »fly unlaw/ully or malicioufly, of their 
nun prtuer or authority, pull down deface ſpoil abuſe brea# or 
otherwiſe unrevrrent'y han'le or order the maſt bleſſed comfort - 
able and holy ſacrament of the body and bl;od of our Saviour 

uu Chriſt, commonly called the ſacrament of th: altar, that 
Hall be in any church or chapel or in any other decent place, or 
the pix or canapy ti hertin the ſame ſacrament ſhall be ; or un- 
lawfully contempturuſly or maiictoufly, of bi; un power and 
auth: rity, pull down deface ſpoil or otherwiſe break any altar 
crucifix or croſs that ſhall be in any church chapel or church- 
yord: That then every ſuch offender in any the premiſes, 
bis aiders. procurers or abettors, immediately and forthwith 
after the * committed, ſhall be apprebended by any confla- 
ble or churchwarden of the par iſb town or place where the offence 
ſhall be committed, or by any other officer, or by any «ther per- 
ſn then being preſent at the time of the offence committed : ſ. 4. 

Which perſon jo apprebended ſhall with convenient ſpeed be 
carried to a juſtice of the peace; who ſhall, upmn due accuſation 
by the apprehender or other perſon of ſuch offence, commit him 
to ſafe keeping and cuflody as by his diſcretion ſhall be thought 
meet ; and within ſix days next after th? ſaid accuſation made, 


the ſaid juftice, with one other juſtice, ſhall diligently examine, 


the offence : ſ. 5. 

And if they ſhall find him guilty, by titus witneſſes or by con- 
Heſſian, they ſhall immediatily with convenient fpeed commit him 
to gaol for three months and further to the next quarter ſeſſions 
to be bolden next after the end of the ſ.id three months, At 
which quarter ſeſſions, the per ſan ſo committed to gaol, upon his 
reconcil ation and r:pentance in that behalf, before the ſaid juſ- 
tices at the ſaid ſeſſions, ſhall be diſcharged out of priſon, upon 
ſufficient ſurety of bis good abearins and behaviour, to be then 
and there taken by the ſaid juſtices, for one whole year then next 
enſuing : And if he will not be reconciled and repent at the jaid 


quarter ſeſſions, then he ſhall immediately in time convenient be 


further committed to the ſaid ga by the ſud juſtices or the more 
part of them, there to remain without bail until be ſhall be re- 
_ tonciled and be penitent for his ſaid offence: ſ. 6. 


And if ary per ſon of his own authority and power, willing - ; 
ly and unlau fully do recue any offender jo apprehended, or will = 


aiflurb binder or let ſuch offender to be apcrebended ; he ſhall 
N N 8 3 - - jt Her 


261 


262 


' 


Publick wozſhip; 
r * impriſinment as ofareſaid, and further Ball farfeia 


. . 7. 

And if any ſuch offender be not apprebended immediately in 
time convenient as afareſaid, but do eſcape or ge away; then 
the ſaid eſcape ſhall be lawfully preſented before the gu/lices of the 


Peace at the next quarter ini: and the inbabitants of the 


pariſh wherg the eſcape was fo ſuffered ſhall forfeit to the queen 
far every ſuch eſcape 5 I.; to be levied as otber like amerciament;, 
upon any village hundred or town, for the eſcape of a murderer 
or other felon, for not making hue and cry: ſ. 8. 


Aud all juſtices of the peace, juſtices of ofſize, mayors, bail 


and juftices of the peace within any city or tawn corporate, Gall 
have power to inquire of bear and determine the ſaid offences, 


and to ſet the ſaid fines » ſ. 


Provided, that this ſhall not in any wiſe extend to abregate | 


and take away the euthority juriſdiction power and puniſhment 


| 1 the eccleſiaſtical laws now ſtanding and remaining in their 


arce, or for the puniſhment of any the offences and miſdemeanors 
aforeſaid ; but the ſame ſball land in farce as if this aft bad not 
been made : |. 10. | 

Provided, that perſons for any the ſaid offences receiving 
puniſhment of the ordinary, having a teſtimonial thereof under 
bis ſeal, Pall nat for the ſame. ef1ſaons be convicted brfore the 
juſlices; and in likewiſe receiving for the ſaid offences puniſh- 
ment by the juflices, ſhall not for the ſame eftſoons receive pu- 
ni/hment of the ordinary. 1. 11. | 

Or other ſuch divine ſervice] It hath been reſolved, that 
the diſturbance of a miniſter in ſaying the preſent common 
prayer, is within this ſtatute ; for the expreſs mention of 
ſuch divine ſervice, as ſhould afterwards be authoriſed by 
queen Mary, doth implicitly include ſuch aifo as ſhould 
be authoriſed by her ſucceſſors: for ſince the king never 
dies, a prerogative given generally to one, goeth of courle 

to others. 1 Haw. 140. 

. Shall be apprehended) In the caſe of Gen,, and Hind, 
M. 25 C. 2. where an action of treſpaſs of aſſault and 
battery was brought, for laying hands pn the diſturber; 
it was declared by the court, that at the common law a 
perſon diſturbing divine ſervice might be removed by any 
other perſon there preſent, as being all concerned in the 
ſervice of God that was then performing; ſo that the diſ- 
turber was a nuſance to them all, and might be removed 
by the ſame rule of law that allows a man to abate a nu- 
ſance. Gib/. 304. 1 Med. 168. | | 

E. 15 C. 2. The court refuſed to grant a certiorari, 
to remove an indictment at the ſeſſions againſt the defend+ 

ant 
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ant for not bebaving himſelf reverently and modeſſiy at 
the church during divine ſervice; becauſe altho' the of- 
fence is puniſhable by eccleſiaſtical ceaſures, yet they 
udged it a proper cauſe within cognizance of the juſtices 
of the peace, and inditable. 1 Kb. 491. we 5 

3. By the 1 W. c. 18. an perſon ſhall willingly and By the aaf 
of purpoſe, mealiciouſly or contempturuſly, come in!o any cat ET 
dral or pariſh church chapel ar other congregation permitted by 
this aft, and diſquiet or difturb wir tr or miſuſe any preach- 
er or teacher; be Mall, on proof thereof before a juſlice of the 
peace, by tw? witneſſes, find two ſureties to be bound by recog- 
nizance in the ſum of 50 1. and in default »f ſuch ſureties ſhall 
be committed to priſon, there to remain the next general £4 

ter ſeſſions : and upon convitiion of the ſaid offence at ſu 

u, A. n of 201. ſ. is 4 4 / 
[And a ſimilar penalty is inflicted on thoſe who ſhall in By 31 G. 3 
the ſame way diſturb any congregation or aſſembly of re- © 3a. 
ligious worſhip, permitted to catholicks by the 31 G. 3. 


« 32. [c,10.], | 5 | 
oY * lg. ſt. 2. c. 5. If any perſons unlawfully By the riot a&. 
riatouſly and tumultuouſly aſſembled together, to the diſturbance | 
of the publick peace, ſhall unlawfully am with force demoliſh 

or pull down, or begin to demoliſh or pull ditun, any church or 

chapel or any building for religious warſhip certified and regiſ- 

tered according to the 1 W. c. 18. the ſame ſhall be adjudged 

felony without benefit of clergy. And the hundred ſhall anftoer 

damages, as in caſes of robbery, 1. 4, 6. 


IV. Perfurmance of the divine ſervice, in the ſeveral 
| parts thereof. 


The occaſional offices are treated of under the title 
Holidays. | 8 

1 Can. 14, The common prayer ſhall be faid or ſung coumen praye 
diſtinctly and reverently, upon ſuch days as are appointed to be uſed on 
to be kept holy by the book of common prayer, and their Þolidays- 
eves, and at convenient and uſual times of thoſe days, 
and in ſuch places of every church, as the biſhop of the 
dioceſe or eccleſiaſtical ordinary of the place ſhall think 


nnn. 


— ————. 


(r) It has been decided that an indictment upon this act at 
the quarter ſeſſions, may before verdict be remoyed by cer- 
tiorari into the Court of King's Bench, and upon convittion - 
of ſeveral defendants each. is liable to the penalty of 201, 


v. Habe and others, 5 T. Rep. $42: 
4 
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meet for the largeneſe or ſtraitneſs of the ſame, ſo as the 


people may be moſt edified, All miniſters likewiſe ſhall 


obſerve the orders rites and ceremonies preſcribed in the 


book of common prayer, as well in reading the holy 


ſcriptures and ſaying of prayers, as in adminiſtration of 
the ſacraments, without either diminiſhing in regard of 
preaching, or in any other reſpect, or adding any thing 
in the matter or form thereof. 

2. And by the preface 12 the book of common prayer : All 
prieſts and deacons are to ſay daily the morning and even- 
ing prayer, ei her privateſy or openly, not being let by 
ſickneſs, or ſome other urgent cauſe. 

And the curate that miniſtreth in every pariſh church 


or chapel, being at home, and not being otherwiſe rea- 


In what part of 
the church. * 


H. bit of the mi. 
niſter officiat - 
ing. 


ſonably hindred, ſhall ſay the ſame in. the pariſh church 
or chapel where he miniftreth : and ſhall cauſe a bell to 
be tolled thereunto, a convenient time before he begin, 
that the people may come to hear God's word, and to pray 
with bim. Vide ſupra II. fo in the note. | 

3. By the rubrick before the common prayer of the 
2 Ed. 6. it was ordered thus: The prizft being in the quire, 
Hall begin with a loud voice the Lord's prayer, called the Pater 


noſter. 
In the guire] That is, in his own ſeat there, as the way 


was all Edward the ſixth's time: and as is ſtil} done in 
ſome churches : but in the beginning of queen' Eliza- 
beth's reign, reading deſks began to be ſet up in the body 
of the church, and divine ſervice to be read there, by ap- 
pointment of the ordinaries, according to the power veſted 
in them by the rubrick of the 5 & 6 Ed. 6. Gib/. 297. 
Shall begin] All that now goes before, viz. the ſentences, 
exhortation, confeſſion, and abſolution, . were firſt inſerted 
in the ſecond book of Edward the ſixth. 2 Burnet, 76. 
By the rubrick before the preſent common prayer: The 
morning and evening prayer ſhall be uſed in the accuſtomed place 
of the church, chapel, er chancel; except it ſhall be atherwije 
determined by the ordinary of the place. 
4. By Can. 58. Every miniſter ſaying the publick 
prayers, or minifiring the ſacraments or other rites of the 
church, ſhall wear a decent and comely ſurplice with 
ſleeves, to be provided at the charge of the pariſh, Ard 
if any queſtion ariſe touching the matter decency or come» 
lineſs thereof, the ſame ſhall be decided by the diſcretion 
of the ordirary, Furthermore, ſuch miniſters as are gra» 
duates ſhall wear upon their (urplices at ſuch times, fach 


hoods as by the orders of the uniyerſities ate agreeable to 
| | Gy theie 
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their degrees 3 which no miniſter ſhall wear, being no. 
aduate, under pain of ſuſpenſion ; notwithflanding, it 


ſhall be lawful for ſuch miniſters as are not graduates, to 


wear upon their ſurplices, inſtead of hoods ſome decent 
tippet of black, ſo it be not ſilk. I | 

But this canon (which is ſomewhat obſervable) is in 
part deſtroyed by the ſtatute law, and by the rubrick, be- 
fore the preſent common prayer, | 


For by the 1 El. c. 2. it is provided, that ſuch ornaments. 


of the church, and of the mini/lers. thereof, ſpall be retained 
and uſed, as was in this church of England by authority of par- 
lament in the ſecond year of the reign of king Edward the 
fixth ; until other order Mall be therein taten by the authority of 
the queen's. maje/ly, with the advice of her commiſſioners ap- 
printed and author iſed under the great ſea! for caufes eccleſiaſti= 
cal, or of the metropalitan of this realm. ſ. 25, Which 
other order as to this matter, was never taken, 

And by the rubrick before the common prayer of the 
13& 14 C. 2. It is to be noted, that ſuch ornaments of the 
church, and of the miniflers there at all times of their mini- 

ation, ſhall be retained and be in uſe, as were in this church 
if England by the authority of parliament in the ſecond year of 
the reign of king Edward the fixth. 

Therefore it is neceſſary to recur in this matter to the 
common prayer book eſtabliſhed by act of parliament in 
the ſecond year of king Edward the ſixth. In which there 
is this rubrick ; In the ſaying or ſinging of matens and 
% venſonge bapiizyng and burying, the migiſter in paryſhe 
« churches and chapels annexed to the ſame, ſhall uſe 
a ſurples. And in all cathedrall churches and colled- 
ges the archdeacons, deanes, proveſtes, maiſters, pre- 
* ae and fellowes, beinge graduates, may af in 
© the quiere, beſide theyr ſurpleſſes, ſuch hoodes as per- 

e taineth to their ſeveral degrees whiche they have taken 
in any univerſitie within this realme. But in all other 
places, every miniſter ſhall be at libertie to uſe any ſur- 
« ples or no, It is alſo ſeemly that graduates, when they 
« dooe preache, ſhoulde uſe ſuche hoodes as pertayneth to 
«theyr ſeveral degrees. | 

So that in marrying,” churching of women, and other 
offices not here ſpecified, and even in the adminiſtration 
of the holy communion, it ſeemeth that a ſurplice is not 
neceſſary, And the reaſon why it is not injoined for the 
holy communion in particular, is, becauſe other veſtments 
are appointed for that miniſtracion, which are as follow- 
eth: “ Upon the day, and at the time appointed for the 


„ miniſtra- 
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* minſſtracion of the holy communjon, the prieft that 
4 ſhall execute the holye miniſtery, ſhall put upon bym 
* ' the veſture appointed for that miniſtracion, that is to 
* fay, a White ab: plain, with a veſtment or cope. And 
« where there be many prieſtes or deacons, there fo many 
„ 'thall be ready to helpe the prieſt in the miniſtracion, 
„ fhall be requiſite; and ſhall have upon them likewie 
< the veſtures appointed for their miniſtery, that is to 2 „ 
„ zibes with thnacles.” ef * | 
2 the alb differs from the ſurplice in being cloſe 
eved. << 5 | | 
% And whenloever the buſhop ſhall celebrate the holye 
Q& communion in the churche, or execute any other pub« 
„ lique minyftracien; he (hall have upon hym, belyde 
« his rochette, a ſurples or albe, and a cope or veſtment, 
« and alſo hys paſtoral ſtaffe in bys hand, or elles borne 
or holden by hys chapelyne,” 
5. In the 2d of Ed. 6. The. order for mornin and 
Lord's 


low, it will appear, that beſides the ſeveral offices being 


now generally put into one, which at firft were diſtin 


brews, and the tranflation of the great * bible, ſet 
forth and uſed in the time of Eing Wa the eighth and 
Edward the fixth. Ris | 

Can. 15, The litany ſhall be faid or fung, when 
and as is ſet down in the book of common prayer, by the 
parſons vicars miniſters or curates, in all cathedral col- 
legiate and pariſh churches and chapels, in ſome conve- 
nient place, according to the diſcretion of the biſtiop of 
the dioceſe, or eccleſiaſtical ordinary of the, place ; more 
particularly, upon the wedneſdays and fridays weekly, 
tho" they be not holidays, the miniſter at the accuſtomed 
hours of ſervice ſhall reſort to the church and chapel, and 
warning being given to the people by tolling of a bell, 
fhall ſay the litany preſcribed in the book of common 


prayer : whereunto we wilh every houſeholder, dwelling 
within balf a mile of the church, io come or ſend one 2 
g 11 g | 
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the leaſt of his hauſhould ft to join with the miniſter at 
ers. 
" Of the prayers and thankſgivings which now ſtand 
at the end of the litany ſervice, the hrſt two prayers (for 
Nin and fair weather) were at the end of the communion 
ſervice in the book of the 2 Ed. 6, To which were added 
in the 5 Ed 6. theſe prayers, In the time of dearth and 
famine; In the time of war ; and, in-the time of plague 
and ſickneſs. The prayer to be uſed after any other, and 
the chankſgiviogs for rain, fair weather, plenty and de- 
liverance from enemies, were, brought in by king James 
the fuſt. The prayers, Ia the ember weeks, For the par- 


ah 


Prayers and 
thank ſgivinzs 
after the litany. 


liament, and for all conditions of men, were added ia 


16013 as were alſo the general thankſgiviog, and the 
thankſgiving for publick peace, and for deliverance from 
the plague. Gib/. 301, | 

By the ſeveral acts of uniformity, the form of wor- 
{hip directed in the book of common prayer ſhall be uſed 
in the church, and no other; but with this proviſo, that 
it ſhall be Jawful for all men, as well in churches chapels 
oratories or other places, to uſe openly any pſalms or 
prayer taken out of the bible, at any due time, not-letting 
or omitting thereby the ſervice, or any part thereof, men- 
tioned in the {aid book. 2& 3 Ed. 6. c. 1. / 7. 

And whereas heretofore there hath been great diverſity in ſay- 
ing and ſinging in churches within this realm, ſome following 
Saliſbury ſe, me Hereford w/e, and ſome the uſe of Bangor, 
fime of York, ſome of Lincoln; now from henceforth all the 
whole realm Hall have but one uſe. Pref, to the com. pr. 

Saliſbury %] Lindwood ſpeaking of the uſe of Sarum, 
lays, that almoſt the whole province of Canterbury fol- 
loweth this uſe ; and adds a- one reaſon of it, that the bi- 
ſhip of Sarum i precentor in the college of biſhops, and 
at thoſe times when the archbiſhop of Canterbury ſolemnly 
performeth divine (ervice in the preſence of the college of 
dilbops, he ought to govern the quite, by uſage and an- 
cient cuſtom. ; Gib/ 259. 

eme Hereford w/e] In the northern parts was generally 
obſerved the uſe of the archiepiſcopal church of Vork; 
in South Wales, the uſe of Hereford ; in North Wales, 
the uſe of Bangor; and in other places, the uſe of other 
- the principal ſees, as particularly that of Lincoln. A.. 

ar. 356. | 

The rule laid down for church muſick in England al- 
moſt looo years ago, was, that they ſhould obſerve a 
plain and devout melody, according to the cuſtom of the 

church. 
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church. And the rule preſcribed by queen Elizabeth in 


her injunctions was, that there ſhould be a modeſt and 


diſtinct ſong, ſo uſed in all parts of the common Prayers 
in the church, that the ſame may be as plain'y underſtood, 
as if it were read without ſinging. Of the want of which 
grave ſerious and intelligible way, the reformatio legum 
had complained before. And whether ſome regulations 
may not now be neceflary, to render church mulick truly 
uſeful to the ends of devotion, and to guard againſt in. 
decent levities, ſeemeth to require ſome conſideration. 
Gib. 198, 299. | 

10. By the ſtatute of 26 G. 2. c. 33. After the ſecond 
lefſon ſhall the banns of matrimony be publiſhed. 

And by the rubrict; After the Nicene creed is ended, 
the curate ſhall declare unto the people what holidays or 
faſting days are in the week following to be obſerved; 
and.then alſo, if occafion be, ſhall notice be given of the 
communion ; and briefs, citations, and excommunications 
read: and nothing ſhall be proclaimed or publiſhed in the 
church, during the time of divine ſervice, -but by the mi- 


- niſter; nor by him any thing, but what is preſcribed in 


the rules of this book, or injoined by the king, or by the 
ordinary of the place, | 

11. The clergy in queen Elizabeth's time being very 
ignorant (and no wonder, their ſtipends in mpſt places 
being exceeding ſmall); and moreover the ſtate having a 
jealous eye upon them, as if they were not very well 


affected to the reformation; none were permitted to preach 
without licence, but they were to ſtudy and read the ho- 


milies gravely and aptly.; and they that were inſtituted, 
ſubſcribed a promiſe to the ſame effect. And this con- 
tinued in ſome meaſure in the next reign : for miniſters 


not licenſed to preach, were by the canons prohibited to 


expound any text of ſcripture, and were only to read the 
homilies, even in their own cures. But the occaſion of 
thoſe canons being now taken away, the biſhops do ge- 


nerally and juſtly ſorbear to put the canons as to this mat- 


tet in execution; and every prieſt is permitted to preach, 
at leaſt in his own cure, as he may and ought to do by the 
old canon law, and by the charge given him at his ordi- 
nation, and by the very nature of his office. Jobnſ. 48. 
The reſtraints in this kind were (and are) as follows: 
Arundel. No prieſt not being licenſed ſhall exerciſe the 


office of preaching, until be ſhall be examined and ſent by 


the biſhop, and ſhall produce the authority by which be 


Form 
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Form of ordaining deacons : Take thou authority to read 


the Goſpel in the church of God, and to preach the ſame, - 


if thou be thereto licenſed by the biſhop himſelf, 


Form of ordaining prieſts: Take thou authority to preach” 
the word of God, and to miniſter the holy ſacraments, 


in the congregation where thou ſhall be lawfully appointed 
thereunto. ; 
Art. 23. It is not lawful for any man, to take upon 
him the office of publick preaching, or miniſtring the 
facraments in the congregation, before he be lawfully call- 
ed and ſent to execute the ſame. And thoſe we ought to 
judge lawfully called and ſent, which be choſen and called 
to this work by men who have publick authority given 
unto them in the congregation, to call and ſend miniſters 
into the Lord's vineyard, | . 
Can. 36. No perſon ſhall be received into the miniſtry, 
nor admitted to any eccleſiaſtical living, nor ſuffered to 
preach, to catechize, or to be a lectuter or reader of di- 
vinity in either univerſity, or in any cathedral or colle- 
giate church, city, or market town, pariſh church, cha- 
pel, or any other place within this realm; except he be 


licenſed either by the archbiſhop or by the biſhop of the 


dioceſe where he is to be placed, under their hands and 


ſeals, or by one of the two univerſities under their ſeal 


likewiſe ; and except he ſhall firſt ſubſcribe to the three 
articles concerning the king's ſupremacy, the book of 
common prayer, and the thirty-nine articles: and if any 
biſhop ſhall licenſe any perſon without ſuch ſubſcription, 
he ſhail be ſuſpended from giving licences to preach for 
the ſpace of twelve months, 

And by the 31 El. c. 6. If any perſon ſhall receive or 
take any money, fee, reward, or any other profit, di- 
realy or indirectly, or any promiſe thereof, either to him- 
ſelf or to any of his friends (all ordinary and Jawful fees 
only excepted), to procure any licence to preach z he ſhall 
forfeit 40 J. [c.10, | 

After the preacher ſhall be licenſed, then it is ordained 
as followeth : 

Can. 45. Every beneficed man, allowed to be a preach- 
er, and 1efiding on bis benefice, having no lawful im- 


pediment, {halt in his own cure, or in ſome other church 


or chapel ($here he may conveniently) near adjoining, 
where no preacher is, preach one ſermon every ſunday of 


the year; wherein he ſhall ſobecly and fincerely divide the 


word of truth, to the glory of God, and to the belt edifica- 
tion of the people. | 
: 7 Can. 
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San. 4% Every beneficed man, licenſed by the laws 
of. this realm (upon urgent octaſions of other ſetvice) not 
to reſide upun'his benefice, ſhall cauſe his cure to be ſup. 
plied. by. a curate that is a ſufficient and licenſed preacher, 
if the worth of the benefice will beat it. But whoſoever 
hath two benefices, ſhall maintain a preacher licenſed, in; 
the benefice where he doth not refide, except be preach: 
himſelf at both of them u(u3lly, 
By Gan. 50. Neither the miniſter, churchwardens, nor 


any other officers of the church, ſhall ſuffer any man to 


preach within their churches or chapels, . but ſuch as by 
ſhewing their licence to preach ſhall appear unto them to 
be- ſufficiently authoriſed. thereunto, as is aforeſaid, 

. Can. 51. The deans, preſidents, aud refidentiaries of 
any cathedral or collegiate church, ſhall ſuffer no ſtranger. 
to preach unto the people in their churches z except they 
de allowed by the archbiſhop of the province, or by the 
biſhop of the ſame dioceſe, or by either of the univerſities : 
and if any in his ſermon ſball publiſh. any doctrine either: 
firange or diſagreeing from the word of God, or from any 
of the thirty-nine articles, or from tbe book of common 
prayer; the dean or refidents ſhall by their letters, ſub- 
ſcribed. with ſome of their bands that heard him, ſo'foon - 
as may be, give notice of the ſame to the biſhop. of the 
dioceſe, that he may determine the matter, and take ſuch 


order therein as he ſhall think convenient. | 


Can. 52. That the biſhop may underſtand (if occaſion: 


| fo-require) hat ſermons are made in every church of his 


dioceſe, and who pteſume to preach without licence; the 
churchwardens and ſidemen ſhall: ſee, that the names of 
all preachers which come to their church ſrom any other 
place, be noted in a book, which they ſhall have ready 


far that purpoſe 5 wherein every preacher ſhall ſubſeribe 


his name, the day when he preached, and the name of the 
biſhop-of whom he had licence to preach. | 

Can. 53. If avy preacher ſhall in the pulpit particularly 
or namely of purpoſe impugn or confute.-any doctrine de- 
livered by any other preacher in the ſame church, or in 
any church near adjoining, before he hath-acquainted the 
biſhop of the dioceſe therewith, and received order from 


him what to do in that caſe, becauſe upon ſuch publick 


diſſenting and conttadicting there may grow much offence 
and diſquietneſs unto the people; the churchwardens or 
party grieved ſhall. forthwith ſignify the ſame to the ſaid 
biſhop, and not ſuffer the ſaid preacher any more to occu- 
py that place which he hath once abuſed, except he _— 
a ully 
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fully promiſe to forbear all ſuch matter of contention in 


the church, until the biſhop” hath taken further order 


therein :- who ſhall with all convenient ſpeed ſo proceed 
therein, that publick ſatisfaction may be made in the con- 
ation where the offence was given. Provided, that 
if either of the parties offending do appeal, he ſhall not 
be ſuffered to preach pendente lite. | 
Can, 55. Before all ſermons, lectures, and homilies, 
the preachers and miniſters ſhall move the people, to join 
with them in prayer, in this form, or to this effect, as 
briefly as conveniently they may. Ye ſhall pray for 
« Chriſt's holy catholick church, that is, for the whole 
« congregation of chriſtian people diſperſed throughout 
© the whole world, and eſpecially for the churches of 
England, Scotland, and Ireland. And herein I re- 
« quire you moſt - eſpecially, to pray for the king's moſt 
« excellent majeſty, our ſovereign lord James, king of 
England, Scotland, France, and Ireland, defender of 
« the faith, and ſupreme governor in theſe; his realms, 
« and all other his dominions and countries, over all per- 
« ſons, in all cauſes, as well eccleſiaſtical as temporal, 
« Ye ſhall alſo pray for our gracious queea Anne, the 
« noble prince Henry, and the reſt of the king and queen's 
„ royal iflue. Ye ſhall alſo pray for the miniſters of 
« God's holy word and ſacraments, as well archbiſhops 
«.and biſhops, as other paſtors and curates. Ye ſhall” 
&« alſo pray for the king's moſt honourable council, and 
© for all the nobility and magiſtrates of this realm, that 
« all and every of theſe in their ſeveral callings, may 
« ſerve truly and painfully to the glory of God, and the 
« edifying and well governing of his people, remembring 


« the account that they muſt make, Alſo ye ſhall pray 


« for the whole commons of this realm, that they may, 
« live in the true faith and fear of God, in humble obe- 
e dience to the king, and brotherly charity one to ana- 
« ther, Finally, let us praiſe God for all thoſe which 


« are departed out of this life in the faith of Chriſt, and 


* pray unto God that we may have grace to direct our 
« lives after their good example; that this life ended, we 
may be made partakers with them of the glorious re- 
4 ſurrection in the life everlaſting: always concluding with 
« the Lord's prayer,” 

The like form was injoined by the injunctions of queen 
Elizaberh in the year 1559; and a form of bidding was 
likewiſe preſcribed (but of a different tenor from theſe two) 
dy the injunctions of Edward the fixth ; and alſo before 
chis 
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this ( and before the reformation) we find the like bidding 


form in engliſh, in a f-/liva/ printed in the year 1509, 
which is much longer than theſe, and is reprinted at 
length by Dr. Burnet in his biſtory of the reformation, 
Vol. 2. Append. p. 104. | 9 4 

The occaſion of this kind of bidding prayer (as it is 
called) was that in the ancient church ſilence was com- 


manded to be kept for a time, for the people's ſecret pray- 


ers; and in this or ſuch like form the miniſter directed 
the people what to pray for. A remainder of which 
uſage is ſtil}. preſerved in the office of ordination of prieſts, 
1 Warn. 28. EN 

In the year 1661, there is an entry in the journal of 


the upper houſe of convocation, that the biſhops unanj- 
mouſly voted for one form of prayer, to be uſed. by all 


miniſters, as well before as after:ſermon : and that this 
order was purſued in the convocation (altho' not brought 
to effect), appears from the minutes of the lower houſe, 
where on Jan. 31. we find a committee appointed for this 
(among other purpoſes) to compile a prayer before ſermon, 
G 311, 

 Puccham, Every prieſt ſhall explain to the people, four 
times a year, the fourteen articles of faith, the ten com- 


mandments, the two evangelical precepts, the ſeven works 


of mercy, the ſeven deadly ſins with their conſequences, 
the ſeven principal virtues, and the feven- ſacraments of 
grace. The fourteen articles of faith (whereof ſeven. be- 
long to the myſtery of the Trinity, and ſeven to Chriſt's 
humanity) are, 1. The unity of the divine eſſence in the 
three Perſons of the undivided Trinity, 2. That the Father 
is God. 3. T hat the Son is God. 4. That the Holy Ghoſt, 
proceeding from the Father and the Son, is God. 5. The 
creation of heaven and earth by the whole and undivided 
Trinity. 6. The ſanctification of the church by the Holy 
Ghoſt; the ſacraments of grace; and all other things 
wherein the chriſtian church communicateth, 7. Ihe 
conſummation of the church in eternal glory, to be truly 
raiſed again in fleſh. and fpirit ; and oppoſite thereunto, 
the eternal damnation of the reprobate, 8. The incarna- 
tion of Chriſt, - 9, His being born of the bleſſed virgin. 
10. His ſuffering and death upon the croſs. 11. His de- 
ſcent into hell. 12. His reſurrection from the dead. 
17- His aſcenſion into heaven. 14. His future coming 
to judge the word. The ten commandments are the pre- 
cepts of the old teſtament, To theſe the goſpel addeth 


two. others, to wit, the love of God, and of our * 
c ur. 
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hour. Of the ſeven works of mercy, fix are collected out 
of the goſpel of St. Matthew ; to feed the hungry, to give 
drink to the thirſty, to entertain the ſtranger, to cloath 
the naked, to viſit the ſick, and to comfort thoſe that are 
in priſon: and the ſeventh is gathered out of Tobias, to 
wit, to bury the dead. The ſeven deadly fins are pride, 
envy, anger of batred, ſlothfulneſs, covetouſneſs, glut- 
tony and drunkenneſs, luxury. The ſeven principal 
virtues are faith, hope, charity, which reſpe&t God: pru- 
dence, temperance, juſtice, fortitude, with regard unto 
men. The ſeven ſacraments of grace are baptiſm, con- 


firmation, orders, penance, matrimony, the euchariſt, and 


extreme union, Lind. 1. 43. 54. 
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12. Rubrick after the Nicene creed. Then ſhall follow Homilies. 


the ſermon, or one of the homilies already ſet forth or here- 

after to be ſet forth by authority, 
Form of ordaining deacons, It appertaineth to the office 

of a deacon, to read holy ſcriptures and homilies in the 


church. 
Art. 35. The ſecond book of homilies, the ſeveral titles 


whereot we have joined unto this article, doth contain a 


zodly and wholeſome doctrine, and neceſſary for theſe 
times, as doth the former book of homilies, which were 
ſet forth in the time of Edward the ſixth; and therefore 
we judge them to be read in churches by the miniſters di- 
ligently and diſtinctly, that they may be underſtanded of 
the people. 

Can, 49. No perſon whatſoever, not examined and ap- 
proved by the biſhop. of the dipceſe, or not licenſed 
av is aforeſaid for a ſufficient or convenient preacher, ſhall 
take upon him to expound in his own cure or elſewhere, 
any ſcripture or matter of docti ine; but ſhall ſtody to 
read plainly and aptly (without gloſſing or adding) the 
homilies already ſet forth, or hereafter to be publiſhed 
by lawful authority, for the confirmation of the true faith, 
and for the good inſtruction and edification of the people. 


Can, 46, Every beneficed man, not allowed to be a 


preacher, ſhall procure ſermons to be preached in his 


Cure, once in every month at the leaſt, by preachers law- 


fully licenſed ; if his living, in the judgment of the ordi- 
nary, will be able to bear it. And upon every ſunday, 
when there ſhall not be a ſermon preached in his cure; 
he or his curate ſhall read ſome one of the homilies pre- 
2 = to be preſcribed by authority, to the intents 
fforeſaid, | 


You, III. a * 13. Beſides 
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Publication o 13. Beſides the publication of things merely eecleſiaſti. 
»Qs of parliz- cal, there are divers acts of parliament, and other matters 
tember. matters temporal, required to be publiſhed in the churches. Such 
in the church. are theſe which follow: * 
The act of uniformity of the 5 & 6 Ed. 6. is required 
to be read in the church by the miniſter once every year, 
Tue act againſt ſwearing, of the 19 G. 2. to be read in 
the church by the miniſter. four times every year. 
The act of the 12 Ar. ff. 2. c. 18. concerning ſhips in 
diſtteſs, to be read in the church four times a' year in all 
the ſea port towns, and on the coaſt, immediately after 
prayers and before the ſermon. 

The act for the obſervation of the fifth of November, 
to be read by the minifter on that day, after the morning 
prayer or preaching. g | 

The act for the commemoration of king Charles the 
ſecond's reſtoration, to be read after the Nicene creed on 
the Lord's day next before the twenty-ninth day of May 

early, _ | 

! By the 17 C. 2. c. * The churchwardens and over- 

ſeers of the poor ſhall cauſe publick notite to be given 

in the church, of every rate for relief of the poor allowed 

dy the juſtices of the peace, the next ſunday after ſuch al. 

, lowance ; and no rate ſhall be'repured ſufficient to be col- 
lected, till after ſuch notice given, ſ. 1, | 

By the yearly land tax acts, and by the acts for laying 
duties upon houſes and windows, the collectors of the (aid 
tax and duties reſpeRively ſhall, within ten days 'after 
their receipt of the duplicates of the aſſeſſment, cauſe pub- 
lick notice to be given in the church or chapel immedi- 
ately after divine fervice on the Lord's day (if any fuch 
divine ſervice ſhall be perfortned therein within that time) 
of the time and place appointed by the commiſſioners, 
for bearing and determining "appeals againſt the ſaid a- 


ſefſment, 
Pulpit. See Church, - 


Durgation. 


Y a provincial conſtitytion of archbiſhop Langton; 
Eecleſiaſtical judges ſhall not compel any to come 
| | to 


Purgation in 
g-neral. 


Purgation. 


to putgation at the ſuggeſtion of their apparitors, unleſs 

they be infamed by grave and good men. Lind. 312. 
And by a conſtitution of archbiſhop Stratford; Perſons 

defamed of crimes and exceſſes, and willing to purge them- 


ſelves, ſhall not be drawn out of one deanry into another, 


or to places in the country where victuals and neceſſaries 
of life are not to be ſold: And in the enjoining of pur- 
"gation to them, not more than ſix compurgators ſhall 
be required for fornication, or the like crime; nar more 
than twelve for a greater crime, as for adultery, Lind. 
13. 
a And purgation was Exerciſed in the following man- 
ner: When any man or woman lay under a common ſuſ- 
picion or publick fame of incontinence, or other vice; 
tho' there was not proof plain and full enough to con- 
vict them, yet were they liable to be ſummoned before 
the ſpiritual judge, and to be charged with the crime. 
If they confeſſed ; they had a certain penance immediately 
enjoined them : If they denied; the judge enjoined them 
purgation to be performed on a day appointed, by their 
own oath, and by the oaths of hve or fix neighbours 
(more or leſs, according to the nature of the crime, and 
the condition of the perſon); and thoſe to be of good 
fame and ſober converſation. The oath of the perſona ſuſ- 
pected was, to declare his own innocence ; and the oath 
of the compurgators, that they believed what be ſwore 
was true, If the perſon came at the day appointed, to- 
gether with his neighbours, and purged himſelf according 
to the rules of the church, he was diſmiſſed, and deklared 
innocent, and reſtored to his good name, but he was 
at the ſame time enjoined to avoid the cauſe of ſuſpicion 
or the ground of the fame, for the time to come, But if 
he appeared not, he was declared contumacious, and pro- 
ceeded againſt as ſuch; or if he did appear, and could 
not perform purgation, (that is, either would not ſwear to 
his own innocence, or could not bring others to ſwear 
that they believed he ſwore true,) ſuch failure was taken 
for conviction, and the judge proceeded to enjoin penance 
in the ſame manner as if the perſon had been duly con- 
victed, by his own confeſſion, or by the teſtimony of 
others, Gib/. 1042. | 
But by the 13 C. 2. c. 12. f. 4. It ſhall not be latyful 
for any per ſen exerciſing eccleſiaſtical juriſdiction, to tender or 
adminiſter unto any perſon whatſoever, the cath uſually called 
the oath ex officio, or any other cath, whereby ſuch perſon ts 
whom the ſame ii tendersd or adminiſfired, may be charged "4 
'T 2 com old 
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© compelled to confeſs, or accuſe, or to purge him or herſelf, of 
any criminal matter or thing, whereby be or ſhe may be liable 
to cenſure or puniſhment, | 
9 2. Anciently, upon the allowance of the benefit of 
benefit © clergy clergy, the perſon accuſed was delivered to the ordinary, 


— to make his purgation; which was to be before a Jury of | 
twelve clerks, by his own oath affirming his innocency, S 
and the oaths of twelve compurgators as to their belief of 

it. 2 H. H. 383. Wands Civ. L. 669. 0 

But now, by the ſtatute of the 18 El. c. 7. this kind of - 

purgation is alſi taken away; and the perſon admitted to his he 

- clergy ſhall not be delivered to the ordinary (5), \ 
bot 


Quakers. See Diſſenters. 


Nuare impedit. | the! 


IJ ARE impelit is a writ that lieth, where one hath an 
advowlon, and the parſon dies, and another preſents 
a clerk, or ciſfturbs the rightful patron to preſent ; then Quz 
the rightful patron (eltho' he be a purchaſer, and do not 
claim from his anceſtors) ſhall have this writ, But an 
aſſize of darrien preſentment lies, where a man or his an- 
ceſtors have preſented before. From whence it follows, 
- that where a man may have an aſſize of darrein preſentment, 
he may have a quare impedit ; but not contrariwiſe, Terms * 
of the Law. | 
And it is ſo called, in like manner as moſt of the other 
writs in the regilter, from certain words in the writ te- 
ſpecting the ſpecial matter for which the writ is brought. 
The law concerning writs of guare impedit is treated of 


under the title AdvowLon. 2 
; | — the 
{s) On the ſubject of Purgatien, ſee Hab Rep, 290. and thoſe 


l 4 Bla. Com, 368. 


Nuare incumbꝛavit. 


ARE incumbravit is a writ that lies, where two are 
IF plea for the advowſon of a church, and the biſhop 
Amits the clerk of one of them within the fix months: 
then the other ſhall have this writ againſt the biſhop, 


And this writ lies always depending the plea, Terms of 


the L. * a 
Which is treated of more at large under the title Ad- 


dowlon. 


„ 


Quare non admifit. 


UARE non admiſit is a writ that lies, where a man 
K recovered an advowſon, and ſends his clerk to 
the biſhop to be admitted, and the biſhop will not receive 
him; then he ſhall have the ſaid writ againſt the biſhop, 
Terms of the L. 


Quarrelling in the church or churchyard. See 
| Church, 
Querela duplex. See Double quarrel. 
Queſtmen, See Churchwardens, 


— 


Nuod permittat. 


UOD permittat is a writ granted to the ſucceſſor of 
D parſon, for the recovery of common of paſture, by 
the ſtatute of the 13 Ed. 1. c. 24. and bath its name from 
thoſe words in the writ. 
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a 
bo 
in 
Carnally know- I. F any perſon ſhall unlawfully and carnally know and abuſy 4 
ing a woman any woman child under the age of ten years z every ſuch wp: 
. under ten. unlawful and carnal knowledge ſhall be felony, and the offender dot 
Hall ſuffer as a felon without allowante of clergy, 18 El. ten 
| 6. 7. . 4+ thr 
Taking a wo- A By the 3 Ed. 1. c. 13. The ling probibiteth, that non felc 
man by force. 4 take away by force any maiden within age (neither by ber _ 
own conſent nor without ), nor any wife or maiden of full age, 2. 
mr any other woman again her will; and if any do, at hi ſhe 
ſuit that will ſue in forty days, the king ſhall do common right ; cor 
and if none commence his ſuit within forty days, the king ſhall the 
ſue ; and ſuch as be found culpable, ſhall have two years im- tute 
priſonment, and after ſhall fine at the king's pleaſure ; and i ( 
they have not whereof, they ſhall be puniſbed by longer impri- the 
ſonment, according as the treſpaſs requireth, bec 
Do take away by force) The taking away by force of any fenc 
: woman whatſoever againſt her will, albeit there be no rape, tim 
is generally prohibited by this act, upon the penalty herein ſhe 
Expreſſed. 2 Inf. 182. was 
Any maiden within age] This ſhall be taken for ber age / 
of conſent, that is, twelve years old, for that is her age be 2 
of conſent to marriage ; and the taking her away within if ſ 
that age, whether ſhe conſent or no, is prohibited by this fend 
act. 2 Infl. 182, ſtat 
By the 13 Ed. x. ſt. 1. e. 34. Of women carried away ing 
with the goods of their hufbands ; the king ſhall have the ſuit won 
for the goads ſo taken away, | 1H 
Of women carried away] This is to be underſtood of a R 
violent taking away by any perſon; and fo this action tion 
may be brought againſt women as well as men. 2 /nf, * | 
4 435 elon 
15. ting Hall have the ſuit] Yet may the huſband alſo B 
have his action of treſpaſs, both by the common law and cler 
by the ſtatute of the 3 Ed. 1. c. 13. 2 Inft. 434. acce! 
Taking a wo- 3. By the 3 H. 7. c. 2. Where women, as well maideni A 
ag waving as widows and wives, having ſubſtances, ſome in goods movi- mitt 
fy able, and ſome in lands and tenements, and fame being heirs ap- him 
parent unto their anceflors for the lucre of ſuch ſub/lances be terro 
oftentimes taken by miſdoers, contrary to their will, and after ſo he 
married 16 ſuch miſdoers, or to other by their aſſent, or di- mon. 


foiled ; it is enacted, that what perſon that taketh any woman 
ſo againſt her will unlawfully, that is to ſoy, maid, wid, 


Rape. 


ar wiſe, that ſuch taking, procuring, and abetting ta the fame, 
and alſo receiving wittingly the ſame woman jo taken againſt 
her will, and knauing the ſame, be felony ; and that ſuch miſ- 
ders, taker s, and procurers to the ſame, and neceitars, knuws- 
ing the ſaid offence in form aforeſaid, be reputed and adjudged 
05 principal felons. 

here women, c.] This act, on the _offender's part, 
doth extend to all degrees, and to all perſons; but ex- 
tendeth not to all women. For on the woman's part, 
three things are neceſſarily required to make the offence 
felony ; 1. That the maid wife or widow have lands or 
tenements or moveable goods, or be an heir apparent. 
2. That ſhe be taken away againſt her will. 3. That 
ſhe be married to the miſdoer, or to ſome other by his 
conſent, or be defiled (that is, carnally koqwo). For if 
theſe concur not, the mildoer is no felon within this ſta- 
tute, but otherwiſe to be puniſhed. 3 I/. 01. 

Contrary to their will] It is no manner of excuſe, that 
the woman at firſt was taken away with her own conſent, 
becauſe if ſhe afterwards refuſe to continue with the of- 
fender, and be forced again(t her will, ſhe may-from that 
time as properly be ſaid to be taken againſt her will as if 
ſhe bad never given any conſent at all: for till the force 
was put ypon ber, ſhe was in her own power. 1 Haw, 110. 

And it is not material, whether a woman ſo taken away 
be a: laſt married or defiled, with ber own conſent or not, 
if ſhe were under the force at the time: becauſe the of- 
fender is in both caſes equally within the words of the 
ſtatute, and ſhall not be conſtrued to be out of the mean- 
ing of it, for having prevailed over the weakneſs of a 
woman, whom by ſo baſe means he got into his power. 
3 Haw, 110. | 

Receiving wiitingly the ſame woman] But by a conſtrue- 
tion of the common law, they that receive the miſdoers, 
and not the woman, are only acceſlaries, and not principal 
felons. 3 nfl. 61, 62. 

Be felony] And by the 39 El. c. 9. The benefit of 
clergy is taken away from the principals,  procurers, and 
acceſſaries before, 

And for the proof of this felony the woman may be ad- 
mitted an evidence againſt the miſdoer, tho" married to 
him; becauſe ſuch marriage was founded in force and 
terror; and becauſe, as ſuch caſes are generally contrived, 
ſo heinous a crime would go unpuniſhed, unleſs the teſli- 


mony of the woman ſhould be received. G:b/. 418. 
y ſho F. 4 IA 
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And when a woman is taken by force in one county, ceaſe 
and married in another county, the offender may be in- in co 
dicted and found guilty in ſuch other county; becauſe the þo ſhe 
continuing of the force there, amounts to a forcible taking P 

| within the ſtatute, 1 Haw. 110. am, 
Taking a wo- 4. By the 4 & 5 P. & M. c. 8. It all not be lawful ta com n 
min under x- any perſon to take or convey away, or cauſe to be talen or con- and « 
dean. veyed away, any maid or woman child unmarried, being within borou 
the age of ſixteen years, out of the poſſeſſion cuſtody or governance ben 

and againſt the will of her father or of ſuch perſon to whim by Fl 
his will or other att, he appointed her guardian; except ſuch the 
taking and conveying away as ſhall be made without fraud, by and 
or for her maſter or miſtreſi, or her guardian in ſocage, or taine 

guardian in chivalry. ſ. 2. men 
And if any perſon above the age of fourteen years, ſhall un- 4 
fully take or convey or cauſe to to be taken or conveyed any Corn 
' maid or woman child unmarried being within the age of ſixteen vga 
years, out of the pl Nin and again/t the will of her father or unde 
mother or guardian; he ſhall on convictian and attainder, by of o 
the order and due courſe of the laws of this realm, be tmprifoned A 

for two years, or elſe pay ſuch fine as ſhall be aſſeſſed by the caſe 

court of flar chamber. ſ. 3. that 
And if any perſon ſhall fo take away or cauſe to be taken notie 

away, and deflour, any ſuch maid or woman child; or ſhall the 
ogainſt the toi l of or unknown to her father if hs be living, or guil 
azainft the will of or unknown to her mot her ¶ having the cuſtody B 
of her) if be be dead ; by ſecret letters, meſſages, or other- one 
wiſe, contract matrimony with her : he Hall, being thereof ſtole 
lawfully convifled as aforeſaid, be imprifoned for five years, who 
or elſe bay ſuch fine as ſhal! be aſſeſſed by the ſaid court, The lon, 
one motety of which fine ſhall be, half to the king, and half to guar 
the party grieved. 1. 4. ing 
And the ting and queen's honourable council of the flar cham- Cour 
ber, by bill of complaint or information, and juſtices of aſſize by ſter, 
inguiſition or indittment, ſhall haue power to hear and deter- peop 
mine the ſaid offences ; upan every which indifiment and inqut- wa 
p fittons ſuch proceſs ſhall be awarded, as upon an indiment of {tat 
treſpaſs at common law, ſ. 5. a for 
And if any woman child or maiden, being above the age of E 
twelve years, and under the age of ſixteen, do conſent or agree Med 
to ſuch perſon that ſhall fo make any contract? of matrimony ; in e 
ber next of kin, to whom the inheritance ſhall come after her the 
dieccaſe, ſhall bade all ſuch lands as ſhe had in 1 »ſſeſſion rever- min. 
fion or remainder at the time of ſuch aſſent, during the life of by 1 
ſacb perſon that ſhall ſo contract matrimony z and after ber — ſtan, 
, ci: a 


| + 


eaſe the ſame ſhall come to ſuch perſon as they ſhould have dine 
in coſe this aft had not been made, other than io him only that 

ſhall contract matrimony, |. 6. 

Provided, that this fhall nat extend to any orphans in Lan- 
dm, or any other ci'y borough or town, where orphans are 
commonly provided for by grant or cuſtom ; but the lord mayor 
and aldermen of London, and the bead officers, in other cities © 
boroughs or towns, may take ſuch order therein as they have 
bum wont, . 7. | 

I ſhall net be lawful} This clauſe is but s declaration of 
the common law z by which any perſon might be fined 
and impriſoned for the offence therein (ſpecified and coa- 
tained; and the ſtatute is only an aggravation of puniſh» 
ment, and doth not create an offence. Gibſ. 419. 

Againft the will of ber father) H. 15 G. 2, K. againſt 
Carnforth and others. The court granted an information 
againſt the defendants, for taking away a natural daughter 
under ſixteen, under the care of her putative father; being 
of opinion it was within this ſtatute, Str. 1162. 

Againſt the will of N or mather or guardian] In the 
caſe of Twiſletun and King, M. 20 C. 2. it was alledged 
that the girl] conſented to go; but the court took no 
notice of that: and it being plainly againſt the will of 
the parents, the jury were directed to find the parties 
guilty, 2 Keb. 432. 

By ſecret letters meſſages or otherwiſe] The mother of 
one Tibboth, fearing that her only daughter might be 
ſtolen, entreated the Jady Gore to take her into her family: 
who married ber (being under the age of ſixteen) to her 
ſon, without the conſent of the mother, who was alſo her 
guardian, But the eſtate being ſucd for by Hicks accord- 
ing to the tenor of the ſtatute, and it appearing to the 
court that the marriage was ſolemnized by a lawful mini- 
ſter, in the church, at a canonical hour, before ſeveral 
people, and while the church doors were open; the caſe 
was found not to be within the deſign and intention of this 
ſtatute; nor could the plaintiff prove any thing to make 
a forfeiture : ſo he was nonſuit. Gi. 420, 

Honourable council of the flar chamber] It is declared in 
Moor's caſe, that inaſmuch as there are no negative words 
in this new conveyance of power to the {tar chamber, and 
the court of king's bench bad a right to hear and deter- 
mine before the ſtatute; the ſame power which they hid 
by the common law ftill! remaineth to them, notwith- 


llanding the ſtatute; and that ſo it would have been, tho 
| the 
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the court of ſtar chamber had ftill continued. Ang it 
appears that one Story was fined 1001. by the court of 
king's bench, for taking away a young woman under 
ſixteen out of her mother's cuſtody ; and two women 
who were aſſiſtants 501. each; and all bound to the good 
behaviour, the firſt for five years, and the two others for 
one year. Gi. 420. 

Ryviſkment, By the 13 Ed. 1. ſt. 1. c. 34. 1f @ man de raviſo 4 
woman married, maid er other, where ſhe did not conſent, 
neither before nor after ; he ſhall have judgment of life ang if 
member: And where a man raviſheth a woman married, lady, 
damſel, or other, with force, alths" ſhe conſent after ; he fhall 
have ſuch judgment as before is ſaid, if be be attainted at the 

. king's ſuit, and there the king ſhall have the ſuit. 

He /ball have judgment of life and of member] That is, he 

ſhall be attainted of felony. And this is to be underſtood, 
upon an appeal to be brought by the party taviſhed. But 
if ſhe did conſent, either before or after, the ſhall have no 
appeal. 2 fl. 433, 434- 
I habe attainted at the king's ſuit] And not at the ſuit of 
the party upon an appeal, as in the former caſe; for here 
it is ſuppoſed, that ſhe conſenteth afterwards ; which bar- 
reth her appeal. 2 Inf. 434. 

By the 6 R. 2. c. 6. Againſt the offenders and raviſhers 
of ladies, and the daughters of noblemen, and other women, it 
is ordained, that wherefaever they be rauiſbed, and after ſuch 
rape do confent to ſuch raviſhers, that as well the raviſhers, as 
they that be raviſhed, be from thenceforth diſabled to have or 
challenge all inheritance dower or joint faoffment, after the death 
of their huſbands and anceſtors. And the next of blood ſpall 
have title immediately after ' ſuch rape to enter. And the buſ- 
bands of ſuch women, if they have huſbands, or if they have 
not then their fathers or other next of blood fhall baue heir ſuit 
againfl the raviſhers, to have them thereof convidt of lif: and 
member, altho the ſame woman after ſuch rape do conſent to the 
raviſher : And the defendant ſhall not wage battel, but be tried 
by inguiſition of the country. Saving to the king and other lardi 
the eſcheats of ſuch raviſhers, if they be thereof conviet. 

' Shall have their ſuit] That is, by appeal. 

By the 18 El. c. 7. For the repreſſing of the maſt wicked 
and felmious rapes or raviſhments of women, maids, wives, 
and damſelt; it is enacted, that if any perſon ſhall commit any 
manner of felonious rape or raviſhment, be ſhall be guilty of ſe- 
lony withaut benefit of clergy, 
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| © And all rapes are commonly excepted out of the ads of 
general pardon, 


Rate for the repair of the church. See Churrh, 


— 
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Reader, 
THE office of reader is one of the five inferior orders 
in the Romiſh church. 

And in this kingdom, in churches or chapels where 
there is only a very ſmall endowment, and no clergyman 
will take upon him the charge or core thereof ; it hath 
been uſual to admit readers, to the end that divine ſervice 
in ſuch places might not altogether be neglected. 

It is ſaid, that readers were firſt appomted in the church 
about the third century. In the Greek church they were 
faid to have been ordained by the impoſition of hands: 
But whether this was the practice of all the Greek churches 
hath been much queſtioned, In the Latin church it was 
certainly otherwiſe. The council of Carthage ſpeaks of 
no other ceremony, but the biſhop's putting the bible into 
his hands in the preſence of the people, with theſe words, 
Take this book and be thou a reader of the word of 
« God, which office if thou ſhalt faithfully and profitably 
* perform, thou ſhall have part with thoſe that minifter 
„ in the word of God,” And in Cyprian's time, they 
ſeem not to have had ſo much of the ceremony as de- 
livering the bible to them, but were made readers by the 
bilbop's commiſſion and deputation only, to ſuch a ſtation 
in the church. Bing. Antig. V. 2. p. 31. 

Upon the reformation here, they were required to ſub- 
ſcribe to the following injunctions: 

„ Imprimis, I ſhall not preach or interpret, but only 
read that which is appointed by publick authority : 

I ſhall not. minifter the ſacraments or other publick rites 
of the church, but bury the dead, and purify women after 
their childbirth : 

I ſhall keep the regiſter book according to the injunc- 
tions: | 
I ſhall uſe ſobriety in apparel, and eſpecially in the 


church at common prayer : 
I ſhall move men to quiet and concord, and not give 


them cauſe of offence : 
I ſhall 


as | mn 
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Reader. 

I - ſhall bring in to my ordinary teſtimony of my be- 
haviour, from the honeſt of the pariſh where I dwell, 
within one half year next following : | 

I ſhall give place upon convenient warning ſo thought 
by the ordinary, if any learned miniſter ſhall be placed 
there at the ſuit of the patron of the pariſh : 

I ſhall claim no more of the fruits ſequeſtred of ſuch 
cure where I (hall ſerve, but as it ſhall be thought meet 


to the wiſdom of the ordinary : 


I ſhall daily at the leaſt read one chapter of the old teſta. 
ment, and one other of the new, with good adviſement, to 
the increaſe of my knowledge: | 

I ſball not appoint in my room, by reaſon of my ah- 
ſence or ſickneſs, any other man; but ſhall leave it to the 
ſuit of the pariſh to the ordinary, for aſſigning ſome other 
able man: 

I ſhall not read but in poorer pariſhes deſtitute of in, 
cumbents, except in the time of ſickneſs, or for other 
good conſiderations to be allowed by the ordinary: 

I ſhall. not openly intermeddle with aoy artificers oc- 
cupations, as covetouſly to ſeek a gain thereby; having in 
eccleſiaſtical living the ſum of twenty nobles or above by 
the year.” . 

his was reſolved to be put to all readers and deacons 
by the reſpeRive biſhops, and is ſigned by both the arch- 
biſhops, together with the biſhops of London, Wincheſter, 
Ely, Sarum, Carliſle, Cheſter, Exeter, Bath and Wells, 
and Glouceſter. Stryp's Annals, V. 1. p. 306. 
By the foundation of divers hoſpitals, there are to be 
readers of prayers there, who are uſually licenſed by the 
biſhop (t). 


o 


Reading deſk, See Church, 
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(:) The reQtor, of St. Ann's, by certificate to the bi bop; 


appointed Martyn, curate of his pariſh, with a ſalary of 50 


guineas, until he ſhould be otherwiſe provided of ſome eccle- 
fraftical preferment. Martyn was afterwards appointed to the 
readerſhip of the pariſh, for which he had 30 I. by order and 
at the will of the veſtry. It was the opinion of Ld. Mansfield 
and the court of king's bench, that this readerſhip was not an 
eceleſiaſtical preferment within the meaning of the certificate. 


Maron v. Hind, Coup. 437. 
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Regiſter, 

80 far as this officer is to be conſidered ſolely in the 
opacity of a notary publick, ſee the title Notary 
blic * , | | 

pu Can. 123. No chancellor, commiſſary, archdeacon, 

official, or any other perſon uſing eccleſiaſtical juriſdic- 
tion, ſhall ſpeed any judicial act, either of contentious 
or voluntary juriſdiction, except he have the ordinary re- 
giſter of that court, or his lawful deputy; or if he or they 
will not or cannot be preſent, then ſuch perſons as by law 
are allowed in that behalf to write or ſpeed the ſame, un- 

der pain of ſuſpenſion ipſo facto. * 
And this is according to the rule of the ancient canon 

law; which, to prevent falſifications, requireth the acts 

to be written dy ſome publick perſon (if be may be had), 
or elſe by two other credible perſons: and the credit which 
the canon law gives to a notary publick is, that his teſti-- 

mony ſhall be equal to that of two witneſſes. Git. 996. 
2. Can. 134. If any regiſter, or his deputy or ſubſtitute 

whatſoever ſhall receive any certificate without the know- 

ledge and conſent of the judge of the court ; or willingly 
omit to cauſe any perſon (cited to appear upon any court 
day) to be called ; or unduly put off and defer the exa- 
mination of witneſſes to be examined by a day ſet and 
affigned by the judge; or do not obey and obſerve the 
judicial and lawful monition of the ſaid judge; or omit 
to write or cauſe to be written ſuch: citations and decrees 
as are to be put in execution and ſet forth before the next 
court day ; or ſhall not cauſe all teftaments exhibited into 
his office to be regiſtred within a convenient time ; or ſhall 
ſet down or enaCt, as decreed by the judge, any thing 
falſe or conceited by himſelf, not ſo ordered or decreed 
by the judge; or in the tranſmiffion of proceſſes to the 
judge ad quem, ſhall add or inſert any falſhood or-ugtruth, 
or omit any thing therein, either by cunning or by profs 
negligence; or in cauſes of inftance, or promoted of office, 
ſhall receive any reward in favour of either party, or be 
of council directly or indireQly with either of the parties 
in ſuitz or in the execution of their office ſhall do ought 
eſſe maliciouſly, or fraudulently, whereby the ſaid eccle- 
haſtical judge or bis proceedings may be flandred or de- 
famed : we will and ordain, that the ſaid regiſter, or his 


deputy or ſubſtitute, offending in all or any of the pro- 
miles, 
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miſes, ſhall by the biſhop of the dioceſe be ſuſpended from 
the exerciſe of his office, for the ſpace of one two or three 
months or more, according to the quality of his offence; 
and that the ſaid biſhop ſhall aſſign ſome other publick 
notary to execute and diſcharge all things pertajning to 
bis office, during the time of his (aid ſuſpenſion. 
3. Dr. Godolphin ſays, if there be a queſtion between 
two per ſons touching ſeveral grants, which of them ſhall 
be regiſter the -biſhop's court; this {hall not be tried 
in the biſhop's court, but at the common law; for altho 
the ſubjectum circa quod be fpiritua), yet the office itſelf 
is temporal, Ged. 125. 
So in the caſe of K. and , ard, M. 4 C. 2. There wa 
a mandamus to Dr. Ward the commiſſary, to admit Henry 
Dryden to be deputy regifter of the archbiſhop of Yotk' 
court,; ſuggeſting that Dr. T bomas Sharpe had been ad- 
mitted to the office, to execute the ſame by himſelf or his 
deputy ; that he had appointed Dryden (who is averred 
to be a ſit perſon) to be his deputy, whom the commiſſatj 
had retuſed to admit, to the great damage of Dr. Sharpe 
who complains; and therefore the writ commands the 
commiſſary to admit and ſwear Dryden, or ſhew cauſe to 
the contrary. To this the commiſſary returns; that long 
before the conſtituting Dryden to be deputy, John Sharpe 
and Thomas Sharpe were admitted to the office as prin- 
Cipals, to bold for their lives, and the life of the ſurvivor; 
that they, in the year 1714, appointed John Shaw to be 
their deputy, who executed the office til} John Sharpe 
died; that Thomas Sharpe ſurvived, and on May 12, 
1727, by a new appointment conſtituted Shaw his deguty, 
who was admitted, and executed the office until ſuſpended 
in the manner after mentioned; that Shaw at the time of 
His admiſſion took an oath, that he ſhould juſtly and bo- 
neſtly execute the office, without favour or reward, and 
do every thing incumbent on the office, and not be an 
exadter or greedy of rewards; and then ſets forth the 
134th Canon; and further, that whilſt Shaw was deputy, 
ſeveral proctors of the court on the ſixteenth of February 
1727 exhibited to the commiſſary ſeveral articles agaiolt 
him, complaining of divers miſbebaviours in his office, 
contrary to ſeveral of the particulars ſet forth in the (aid 
canon; that Shaw being ſummoned on the ſixth of April, 
1728, gave in his anſwer in writing (which is ſet forth) 
and then the return goes on, that foraſmuch as it appear- 
ed to the commiſſary that the anſwer was inſufficient, and 
that Shaw had confe ſſed. himſelf guilty of ſeveral 8 
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and extortions in the exerciſe of bis office, therefore upon 
complaint thereof to the archbiſhop, he on the twenty- 
fiſt of May 1728, by his commiſſion under his archiepiſ- 
copal ſeal directed to the commiſſat and reciting that 
Shaw had been guilty in the manner beforementioned, 
doth therefore impower the commaſſary to ſuſpend him 
and aſſume another ndtary publick ; that by virtue thereof, 
he on the twenty- fourth of May 1728 ſuſpended Shaw for 
five years, and aſſumed Joſeph Leech - a notary publick, 
who before the conſtituting Dryden to be deputy, took 
pon him and bath ever ſince executed the office ; that 
Shaw appealed, and in that appeal alledged, that on the 
ewenty-third of May 1728 he reſigned the office, and that 
Dr. Sharpe had appointed William Smith to be deputy ; 
that delegates were appointed, who on the twenty-third 
of October 1728 iſſued an inhibition to the commiſſary, 
that pending the appeal he ſhould do nothing to the pre- 
judice of the appellant; that the appeal remains undeter- 
mined; and for theſe teaſons he cannot admit Dryden to 
de the deputy of Dr. Sharpe. Strange argued, that the 
return was ill, and that there ought to be a peremptory 
mandamus ; which argument was to the following effect: 
«I 'muſt obſerve in general, that there is no incapacity 
returned in Dryden, no want of any regular appointment 
or deputation ; on the contrary it appears that Dr. Sharpe 
had a power to make a deputy, and that he hath executed 
it with regard to Dryden : As therefore Dryden hath pri- 
ma facie a regular title to the office, the commiſſary who 
is to admit him ought not to refuſe to do his duty; eſpe- 
cially conſidering, that the admiſſion gives no right, but 
only a legal poſſeſſion, to enable him to aſſert his right if 
he has any: And upon this foundation it is, that non fuit 
electus hath been held no good return to a mandamus to 
ſwear in a churchwarden, becauſe it is directed only to a 
miniſterial officer, who is to do his duty, and no inconve- 
nience can follow ; for if the party hath a right, he ought 
to be admitted; if he bath not, the admiſſion will do him 
no good: This effect of a mandamu3 to admit, was laid 
down in the caſe of the king againſt the dean and chapter 
of Dublin, H. 7 G. which was a mandamus to admit one 
Dougate to his ſeat in the choir and his voice in the chap- 
ter; for wherever 'the office is but miniſterial, he is to 
execute his part, let the conſequence be what it will: In 
the cafe of the king and Simpſon, M. 11 G. there was a 
mandamus to the archdeacon of Colcheſter, to ſwear Rod- 
ney Fane into the office of churchwarden; the archdea- 
con 
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con returned, that before the coming of the writ he je. 
ceived an inhibition from the biſhop ; but the court held 
that was no excuſe, and that a miniſterial officer is to do 
his duty, whether the act will be of any validity or not: 
In the caſe of Taylor and Raymond, M. 4 G. to a man. 
damus to ſwear in a ehurchwarden, it was returned; that 
before the coming of the writ he had ſworn in another, 
and it was held an iil return, for be the right which way 
it will, the officer is to do his duty : Theſe two laſt caſes 
are both in point; in one there was an inhibition (ag 
there is in this caſe), and in the other there was another 
officer, as they pretend there is here, to wit, Joſeph 
Leech: But what is that inhibition? it is, to do nothing 
that may prejudice the appeal : Can this hurt Shaw ? ns; 
if he is relieved on the appeal, he will be*reftored, tho 
another is admitted; if he is not relieved, it muſt be for 
want of a tight, and he will not be capable of ſuffering 
any prejudice by the other's admiſſion : But, what takes 
off all pretence of the inhivition's being material in this 
caſe is, that it appears by Shaw's own ſhewing, that he 
had the day before his ſuſpenſion ſurrendred his deputa- 
tion; and that accounts for the laſt part of the return, 
that the appeal is undetermined ; it not being of any con- 
ſequence to Shaw to proſecute it any further; beſides, 
this would be to deprive Dr. Sharpe of the benefit of this 
office as long as Shaw ſhould think fit to ſleep upon the ap- 
peal, Dr. Sharpe having no power to expedite the deter- 
mination :- A deputy is but at will; and this is to deprive 
Dr. Sharpe of his will for five years ; which ſuſpenſion I 
take to be illegal; for the expreſſion in the canon of ſuch 
a number of months or more, muſt have a reaſonable con- 
ſtruction, and can never be extended to five years : Shaw 
is entirely diveſted of the office, which anſwers the pur- 
pole of reformation better than a bare ſuſpeaſion; As 
therefore the office is vacant, there can be no reaſon why 
the commiſſary ſhould refuſe to fill it up; and a peremp- 
tory mandamus ought to go.” And by the court : Surely 
it is attempting too much, to ſupport this as a good re- 
turn; the effect of a mandamus, as laid down, is cer- 
tainly ſo, that it gives no right: The canon only intended, 
that the biſhop ſhould ſuſpend, where the principal would 
not revoke ; but an actual revocation is better than a ſuſ- 


penſion : It would be carrying the power of inhibitions 3 
| 2 way, if we ſhould allow them the force contended 


or by the return; We are therefore all of opinion, that 


the return is ill, Then exception was taken to the 2 
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that a mandamus would not-lie for a deputy ; and for this 
was cited 6 Md. 18. where Holt chief juſtice lays it down, 
that for a deputy a mandamus will not lie: But it was 
anſwered, that this is not a mandamus for the deputy, 
but for the principal to be admitted to have a deputy ; the 
refuſal of Dryden is laid to be, to the great damage of Dr. 
Sharpe, aud therefore to do Dr. Sharpe tight in the pre- 
miſes is the writ awarded; it appears Dr. Sharpe has a 
freehold in the office, ſo tho' his deputy is but at will, he 
hath it for life; and in 1 Ventr. 110. a mandamus was 
granted to reſtore a perſon to the office of deputy ſteward 
of the court of the council of the Marches, and it was 
held to lie for -a revocable deputy, becauſe the principal 
hath no other way to get him admitted ; and in the report 
of the ſame caſe in 1 Lev. 306. it is ſaid by the court, 
that altho* a mandamus doth not lie for a deputy, yet it 
lies for him who deputes him, to have him admitted or 
reſtored, for otherwiſe he may be deprived of his power to 
make a deputy. "Then it was further objected, that a 
mandamus - doth not lie for a ſpiritual office ; and for this 
were cited divers cafes, where it was determined that a 
mandamus will not lie for a proctor, who belongech as 
much to the ecclefiattical court as the regiſter doth: Unto 
which it was anſwered, that this is not any objeQion ; 
a mandamus hath been granted to admit an under-{chool- 
maſter, and yet ſchovlmalters are within the canons of 
1603 as well as regiſters; fo in the caſe of Mr. Folks 
lately, for the office of apparitor- general of the archbiſhop 
of Canterbury; fo it hath been often granted for a pariſh 
clerk ; for a ſexton ; ſo in like manner it was granted to 
reſtore Dr. Bentley to his degrees ; and to admit Dr. Sher- 
lock to a prebend at Norwich; and it is to be obſerved, 
that no aſſize will lie for this office, therefore if the party 
bath not this remedy, he hath none; the reaſon why it 
was refuſed to a proctor was, becauſe it did not appear 
what intereſt he- had, but here appeais a trechold, And 
by the court; We all think this writ is good, not with- 
ſtanding the exceplions that have been taken, and there- 
fore a peremptory mandamus muſt go. Str, 893. 
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Of tegie in 1. 1 E keeping of a church Wok, for the age cf 

oe thoſe that ſhould. be 'born and chriſtened in the 
pariſh, began in the thirtieth year of king Heory the 
eighth, God. 144, 145. 3 Burnet, 139. 

And the following canon, in the main of it, was only 
a reinforcement of one of the lord Cromwell's injunctions 
in the year 1528; which. was continued in thoſe of king 
Edward the. fixth, and of queen Elizabeth; in whole 
reign,” a proteſtation being appointed to be made by mi- 
nifters at inſtitution, one head of it was——1 ſh l keep 
the regiſter book, according to the queen's majeſty's in- 
junctions. Gi 204. 

By Can. 70. In every pariſh church and chapel within this 
realm, ſhall be provided one parchment book at the charge of the 
pariſh, wherein ſhall be written the day and year of every 
chriflening, wedding, and burial, which have been ia the pariſh 
fince the lime that the law was firft made in that bebalf, / 
far as the ancient broks thereof can be procured, but eſbecally 
fince the'begiftining of the reign of the late queen. And for the 
Jafe keeping of the ſaid bock, the churchwarndens, at the charge 
#f" the poriſi ſhall provide one ſure coffer, and thre locks and 
koys ; wheredf one to remain with the mina/ler, and the Uther 
noo with the churchwar dens ſeverally ; fa that neither the mini- 
fler without the two 'churchwar dens, nor the churchwardens 
without the mini/ter, ſhail at any time take that dt out of the 
faid wffer. And henceforth upan every ſabbath day, immedi- 
ately after morning. or evening priyer, the minifler and church. 
wardens Mall tate the ſuid parchment book aut of the [aid waffer, 
and the mind/ter in the prefence of the churchwardens Hi 
write and record in the ſaid bock, the names of all per ſons 
er i/lencd, trgeiber wi h the names and ſurnames of their parents, 
and aify the names of all perfans married and buried in that 
pariſh, in the week bifore, and the day and wear of every ſuch 
chriſtening, marriage, and burial ; and that done, thy /bals 
lay up that book in the coffer as before : And the miniſler and 
churchwardens, unto «very page of that boot, when it ſhall be 
filled with ſuch inſcriptions, (ball ſubſcribe their names. And 
the churchwardens ſhall once every year, within one month after 
the five and twentieth day of March, tr arfmit unto the bifh'þ 

e the dioceſe or his chancellur, a true oy of the names of all 
perſens chiiflened married or buried in their (a: iſh in the year 
before (ended the ſaid five and twentieth day of {arch ), and 

the cer lain days and months in which eviry ſuch ννν⁰ D 
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marriage and burial was had, ts be ſubſcribed with the hands 
of the ſaid miniſter and churchwardens, to the end the ſame 
may faithfully be preſerved in the regiſtry of the ſaid biſhop 3 
which certificate ſhall be received without fee, And if the mi- 
ni ler or churchwardens ſhall be negligent in perfor mance of any 
thing herein contained; it ſhall be lawful for the biſhop or his 
chanceltor to convent them, and proceed againſt every of them as 
contemners of this our canſlitutian. 

2. By the 26G. 2 c. 33. For preventing undue entries 
and abuſes in regiſters of marrizgesz the churchwardens 
and chapelwardens of every pariſh or chapelry ſhall pro- 
vide proper books of vellum, or good and durable paper, 
in which all macrizges and banns of marriage reſpectively, 
there publiſhed or (olemnized, ſhall be regiſtered ; and 
every page thereof ſhall be maiked at the top, with the 
figure of the number of every ſuch page, beginning at 
the ſecond leaf with number one ; ard every leaf or page 
ſo numbred ſhall be ruled with lines at proper and equal 
diſtances from each other. or as near as may be; and all 
banns and marriages publiſhed or celebrated in any church 
or chapel, or within any ſuch parith or chapelry, ſhall 
be reſpectively entred regiſtred printed or written upon, 
or as neat a3 conveniently may be to ſuch ruled lines, 
and ſhall be figned by the parſon vicar miniſter or curate, 
or by ſome other perſon in his preſence, and by his direc- 
tion; and ſuch entries ſhall be made as aforeſaid, on or 
hear ſuch lines in ſucceſhve order, where the paper is not 
damaged or decayed by accident or length of time, until 2 
new book ſh+1] be thought proper or neceſſary to be pro- 
vided for the fame purpoſes, and then the directions afore- 
laid ſhall be obſerved in every ſuch new book: and all 
books provided as aforetaid, ſhall be deemed to belong to 
every ſuch pariſh or chapelry reſpectively, and ſhall be 
carefully kept and preſerved for public uſe. /. 14. 

And in order to pteſerve the evidence of marriages, and 
to make the ptoof thereof more certain and eaſy, and for 
the direction of miniſters in the celebration of marriages 
and regiſtring thereof, it is enacted, that all marriages 
{hall be ſolemnized in the preſence of two or more credible 
witneſſes, beſides the minifter who ſhall celebrate the 
ſame ; and that immediately after the celebration of every 
marriage, an entry thereof ſhall be made in ſuch regiſter 
to be kept as aforeſaid; in which entry or regiſter it ſhall 
be expteſſed, that the ſaid marriage was celebrated by 
banns or licence; and if both ot either of the parties 
married by licence be under age, with conſent of the pa- 
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rents or guardians as the caſe ſhall be; and ſhall be ſigned 
by the miniſter with his proper addition, and alſo by the 
parties married, and atteſted by ſuch two witneſſes; which 
entry ſhall be made in the form or to the effect following : 


. 8.7% [d, Ji e b. Al d 


pariſh were married in this + 21 by 
banns nts 
— with conſent ff 2 rene 
— —_——_—— in tht year | 
Nectar 
By me J. J. Vicar | 
urate 


This marriage was ſolemnized between us e. C. 5 I in the e. 


fe, G. Hi.]. 15. 


And if any perſon ſhall, with intent to elude the force 
of this act, knowingly and wilfully inſert, or cauſe to be 
inſerted in the regiſter book of ſuch pariſh or chapelry as 
aforeſaid, any falſe entry of any matter or thing relating 
to any marriage ; or fallly make-alter forge or counterfeit 
any ſuch entry in ſuch regiſter, or cauſe or procure the 
ſame to be done, or act or aſſiit therein; or utter or pub- 
lich as true any ſuch falſe altered forged or counterfeited 
regiſter as aforeſaid, or a copy thereof, knowing the ſame 
to be falſe altered forged or counterfeited; or ſhall wil- 
fully deſtroy, or cauſe or procure to be deſtroyed, any re- 
giſter book of marriages, or any part of ſuch regitter book, 
with intent to avoid any marriage, or to ſubject any perſon 
to any of the penalties of this act; he ſhall be guilty of fe- 
lony without benefit of clergy. /. 16. 

3. By the 3o C. 2. c. 3. for burying in woollen, it is 
enacted, that, the miniſter of every pariſh ſhall keep a 
regiſter in a book to be provided at the charge of the 
pariſh, and make a true entry of all burials within his 
pariſh, and of all affidavits of perſons being buried in 
woollen brought unto him according to the ſaid act; and 
where no ſuch affidavit ſhall be brought unto him within 
the time therein limited, he ſhall enter a memorial there- 
of in the ſaid regiſtry, againſt the name of the party in- 
tetred, and of the time when he notified the ſame to the 
churchwardens or overſcers of the poor according to the 
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E. 6 G. 2. Dormer and EHu. Mr. Abney moved for 
an information in the court of king's bench againſt Mr. 
Ekyne, rector of the pariſh church of Walton, and 
againſt Mr. Bonner curate of the fame church, for refuſing 
to give Mr. Dormer copies of cettein parts of a regitter 
belonging to that pariih, and likewiſe for refuſing to give 
him a certifrrate of certain perſons uf the family of the 
Dormers being born in that parich. He ſaid, that an 
ejectment was depending in this court at the time this 
refuſal was made, and ttill continued to be fo, between 
Mr. Dormer and Mr. Parkerſon and his wife, concerning 
certain lands which the plaintiff elaimed as heir male of 
the Dormer family. Several of that family were born in 
the pariſh of Walton; and for this reaſon it was neceſſary 
to have copies of feveral parts of the regiſter, and likewiſe 
a certificate of the birth of many in that family. Accord- 
ingly Mr, Dormer made his application to the rector and 
curate of that pariſh for this purpoſe, and offered to pay 
them for. the ſame ; but they refuſed letting him have 
tem; and the only reaſon they gave was, that Mr. Par- 
kerſon and his wite were the defendants, and they would 
do nothing to their prejudice. Of this fact he ſaid he had 
an affidavit z and for ſuch an extraordinary denial of juftice 
he hoped the court would grant an information. The 
court ſaid, you bave a right to inſpect the publick books 
of the pariſh 3 but cannot oblige the, rector or curate to 
make you out either copies of thoſe books, or a certif- 
cate ; for which reaſon, they could not grant the motion, 
Upon this he changed his motion, and defired a rule to 
inſpe thoſe books. The court ſail, motions to inſpect 
the publick books of corporations, they grant without an 
affidavit ; but in motions to inſpect the puvlick books of a 
pariſh, an affidavit is always requiſite. By ſuch affidavit, 
they ſaid too, it muſt be ſworn, that the copies of them 
are neceſſary to be produced in evidence at a trial of a cauie 
depending, and likewiſe that the inſpection of thoſe books 
to take copies has been demanded and refuſed, Now in 
the preſent caſe, the firſt part was ſworn to, but not the 
latter; for which reaſon the court refuſęd to make any 
rule at preſent. 2 Barnard, 269. 

[ Note, the regiſtet book belongs to the pariſh, and the 
incumbent alone is not intruſted with the keeping of it, 
much leſs the curate, But by the canon above mentioned 
it is to be kept under three locks, the key of one only of 
which locks the miniſter is to keep, and the churchwar- 
dens the other two. So that the application in ſuch eaſe, 
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as it ſeemeth, ought to be to the miniſter and church. 
wardens. ] 

4. By the 23 G. 3. c. 67. Upon the entry of any by. 
rial, marriage, birth, or chriſtening, in the regiſter of any 


pwiſh, precinct, or place, ſhall be paid a ſtamp duty of 


3d. The ſame to be under the management of the com- 
miſhoners of the ſtamp duties. And if any parſon, vicar, 
or curate, or other perſon having authority to make en- 
tries, ſhall make any ſuch entry, before the parchment, 
vellum, or paper ſhall have been duly ſtamped, he ſhall 
forfeit 51. | 

In order for the charging of which duties, the church. 
wardens and overſeers, or one of them, from time to time, 
ſhall provide one or more book or books, for the fe- 
giſtring of burials, marriages, births, and chriſteninęs, 
with proper ftamps; and ſhall pay for the ſame and the 
Namps to be contained therein, out of the rates under their 
management, and receive back the money which ſhall be 
ſo paid, frem the perfon authoriſed to demand and receive 
the ſaid duty on ſuch entries, 

Provided, that no parton, vicar, curate, or other per- 
ſon, ſhal! be ſubject to any penalties for regiltring without 
ſtamps, where a licence under the hands of three com- 
miſſioners or {cme officer or officers by them impowered 
ſhall have been granted, ſigniſying their or his leave ot 
approbation that ſuch entry may be made without ſtamps : 


fo as the perſon or perſons, having the cuſtody of ſuch re- 


giſter, do from time to time, when required, permit the com- 
miſſioners or any officer or agent appointed by themto inſpect 
ſuch regiſter ; and pay to the receiver general of the ſaid 
duties, or other perſon appointed by the commiſſioners, all 
ſuch ſums as ought to be paid in reſpect of ſuch entries, 
And every parſon, vicar, or curate, or other perſon 
having authority to make ſuch entry, ſhall previous 


tnereto demand and receive from the undertaker or other 


perſon employed about ſuch funeral, or from the parties 
married, or from the parent of the child whoſe birth or 
chriſtening is regiſtered or other per fon requiring the chtiſ- 
tening of ſuch chile, the ſum of 3d.; which if he ſhall 
neglect or refuſe to pay upon demand, he hall forfeit 51. 

And the proviſions of this act ſhall extend to the people 
called quakers; and the tegiſter of births, burials, and mar- 
riages now kept by them ſhail be liable to the Famp duties. 
(But nothing is ſaid in the act with reſpect toother diſſenteis.) 

Provided that nothing hercin ſhall extend to charge ihe 
entry in any pariſh regiſter of the burial of any perſon 
| 10 who 
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who ſhall be buried from any workhouſe or hoſpital, or at 
the ſole expence of any charity; nor the entry of the birth 
or chriſtening of any child, whoſe parents ſhall receive at 
the time of the birth or chriſtening of ſuch child any parith 

relief, 
he receiver general, head diſtributor, or other perſon 
appointed by the commiſſioners for that purpoſe, ſhall 
make an allowance to the parſon, vicar, or curate, or other 
perſon who received the duties, after the rate of 28. in 
the pound out of the money by him accounted for and 

aid, 
Proſecutions for recovering of the duties, and for all 
forfeitures and offences ſhall be determined by one juſ- 
tice reſiding near; who ſhall ſummon the party accuſed, 
and on his appearance, or refuſal or neglect to appear, ſhall 
examine the matter, and on proof of the offence by con- 
ſeſſion or oath of one witneſs, ſhall give judgment and 
ſue his warrant to levy the forfeiture on the goods-of the 
offender, and ſale thereof if not redeemed in fourteen days. 
Provided that the juſtices may mitigate the penalties, rea- 
ſonable coſts to the officers and informers being allowed 
over and above the mitigation, and ſo that the mitigation 
do not reduce the penalties to leſs than a moiety over and 
above ſuch colts, 

Perſons aggrieved may appeal to the next ſeſſions, 

The ſaid penalties (all neceſſary charges tor recover- 
ing thereof firſt deducted) ſhali be diffributed, half to 
the uſe of the king, and half co him that ſhall inform 
and ſue, | 

[By 25 G. 3. c. 75. This act was extended to Pro- 
teſtant diſſenters from the church of England, but both 
acts were repraled by the 34 G. 3. c. 11. ; the produce 
of the tax heing inconſiderable and the regulations of the 
acts which impoſed it rather vexatious. And regiſters are 
now to be provided made and kept without ſtamping the 
ſame as formerly, / 11.] 


Repair of the church. See Church. 
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70. The biſhop ſhall provide, that in every 

church there ſhall be one reſident, who ſhall take 
tate of the cure of ſouls, and exerciſe himſelf profitably 
v4 and 
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and honeſtly in performing divine ſervice and adminiſtra. 
tion of the ſacraments. Athon. 36. 


The rule of the ancient canon law was, that if a cler. 4 
gyman deſerted his church 6r prebend, without juſt and parli 
neceflary.cauſe, and eſpecially without the conſent of the term 

dioceſan, he ſhould be deprived. And agreeable hereunto it is 
was the practice in this realm; for tho' ſometimes the bi- of th 
ſhop proceeded only to ſequeſtration or other cenſures of 7. 
an inferior nature, vet the mote frequent puniſhment was neral 
deprivation, G1b/. 827. of t! 
Refidence by the 2. Regularly, perſonal reſidence is required of eccleſi- the K 
aſtical perſons upon their cures; and to that end, by the amba 
common law, if he that hath a benefice with cure be the k 
choſen to an office of bailift, or bedle, or the like ſecular prefe; 
office, he may have the king's writ for his diſcharge, Th 
2 [nft. 625. The 
For the intendment of the common law is, that a clerk again! 
is reſident upon his cute; inſomuch that in an action of ecclel 
debt brought againſt J. S. rector of D. the defendant chart: 
pleading that he was demurrant and converſant at B. in that . 
another county, the plea was over- ruled; for lince the de- ſwere 
fendant deni: d not that he was rector of the church of D. expla! 
he ſhall be deemed by law to be demurrant and converſant ond ti 
there for the cure of ſouls. 2 /n/1. 625. right | 
3. By the ſtatute of the artrert cleri, g Ed. 2. ſt. f. c. 8, the we 
In the articles exhibited by the clergy, one is as follows: procee 
Alſo barons of the king's exchequer, claiming by their privilege the ki 
that they ough t to make an/wver lo no complainant out of the ſuum, 
ſame place, do extend the fame privilege unte clerks abtding the pat 
there, called to orders or unto . /edence, and inhibit ordinarics his anc 
that Ly no means or for any cans, „. long as they be in the mind: 
exchequer, or in the king's ſervice, they ſhall not call them to judice | 
Judgment: Unto which it is aniwered, 1% pleajeth eur lord anſwer 
the king, that ſuch derks as attend in his ſervice, if they in lette 
offend, fhall be cerreft by thiir oratnaries, like as other ; but king an 
% long as they are oecupred obout the excheguer, they ſhall not to the li 
be bound to keep reſidence in their churches ; And this is ade By « 
of new by the king's council; I he king and his anceſtors, fince nou-rel 
time out of mind, have uſed thi! clerks which are employed in meted to 
his ſervice, during ſuch time as they are in jervice, hail not be or cathe 
compelled to keep reſidence at their binefices ; and ſuch things as being by 
be thoug ht neceſſary for the king and commonwealth, ought not every fol 
to be jaid to be prejudicial lo the liberty of the church. moted to 
If they offend] This extendeth only to offences or crimes, age or 4 
whereot the eccleſiaſtical court hath cognizance, as hereſy, and up; 
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adultery, and the like; which the ordinary may correct; 
and not unto civil actions. 2 V. 624. 

Added of new by the king's council] By this is meant the 
arliament, or common council of the realm, as it is 
termed in original writs, and in other legal records, and fo 
it is taken in other acts of parliament, and in the preamble 
of this act alf, 2 Int. 624. 

That cle ks which are employed in bis fer vice] This is ge- 
neral, and not limited (as the former is) to the privilege 
of the exchequer; hut extendeth to any other ſervice for 
the king and commonwealth ; as if he be employed as an 
ambaſlador into any foreign nation, or the like ſervice of 
the king, which is for the publick, which ever muſt be 
preferred before the private. 2 n/t. 624. 

The king and bis anceſtors fince time out of mind have uſed] 
The clergy in this parliament inveighing vehemently 
zoainſt this anſwer, and Phat it tended to the breach of the 
eccleſiaſtical liberty, which was granted to them by magna 
charta, and often confirmed by other acts of parliament, 
that the church of England He free; to this it was an- 
ſwered, that the words ſubſcquent in the magna charta 
explained theſe words, and hail have all her whole rights 
ond liberties inviolabiz ; fo as the clergy cannot claim any 
right but jus ſuum, nor any liberty but [ibertates ſuas (as 
the words are): and the point here in queſtion, viz, to 
proceed againſt a clerk for non- reſidence, whilſt he was in 
the king's ſervice for the commonwealth, was neither jus 
ſuum, nor libertas ſua, but libertas regis. And therefore 
the parliament thought it fit to declare, that the king and 
his ance ſtors had uſed this liberty or prerogative time out of 


mind: and where it was ſaid, that this tended to the pre- 


judice of the liberty of the church, the parliament thereto 
anſwered (which is worthy, lord Coke * to be written 
in letters of gold), Such things as be thought neceſſary far the 
ting and commonwealth, ought not to be faid to be prejudicial 
to the liberty of the church. 2 lat, 624. 

By the 21 H. 8. c. 13. commonly called the ſtatute of 
non · reſidence: Ai well every {ptr itual perſon, now being pro- 
noted to any archdeaconry dranery or dignity in any monaſtery, 
or cathedral church, or other church conventual or collegiate, or 
being hene ficed with any parſonage or Vicarage ; as ail and 
every ſpiritual perſon and p#r ſons, which hereafter ſhall be pro- 
mated to any of the ſaid dignities or ben:/ices, with any par jonte 
age or vicarage, ſhall be perſonally reſident and abiding in at 
and upon his ſaid dignity, prebend, or bendfice, or at any one 


of 
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of them at the leaf! > and in caſe he ſhall not keep reſidence 41 
one of them as aforeſaid, but N himſelf wilfully by the ſpact 
of one month together, or by the ſpate of two months to be a 
ſeveral times in any one year, and make his reſidence and abid. 
ing in any other places by fach time; be Hall forfeit for wary 
ſuch default 101. half to the king, and balf te him that will 
ue fer the ſame in any of the king's eourts by original writ of 
Abt bill plaint or information, in which action and ſuit the de- 
fendant frall net wage bis law nor have any eſſoin or proteflion 
allowed, ſ. 26, 

And if any ferfon or perſins Hall procure at the court of 
Rome, or eljewhere, any licence or di/penſation to be non-ri- 
ſilent at their ſaid dignittes, prebends, or benefices, contrary te 
this att ; every ſuch perſon, putting in execution any ſuch di 
penſation or licence for himſelf, hal incur the penalty of 20 , 
for every time ſo doing, to be for feiged and recovered as afore« 
faid, and ſuch licence or diſpenſation ſhall be void, ſ. 27. 

Provided, that this att of non-reſidence ſhall not extend nur 
be prejudicial to any ſuch ſpiritual perſon as ſhall chance 13 le 
in the king's ſervice beyond the ſta, nor to any perſon going t 
any pilerimage or holy place beyond the ſea, during the time that 
they ſhall jo be in the king's ſervice, or in the pilgrimage going 
end returning home; nor to any ſcFolar or ſcholars being converſant 
and abiding for ſludy, without fraud or covin, at any univer- 
iin within this realm or without; nor ts any of the chatlain 
of the king er q".een, daily or quarterly attending and abiding 
in the king's er queen's met hinourable byuſhold ; nor to any 
of the chaplains of the prince or princeſs, cr any of the king's 
or queen's chilaren, brethren, or ſiſters, atiending daily in ther 
benourable houſhalds, during ſo long as they ſhall attend in any 
of therr heuſholds ; nor to any chaplain of any archbiſhop or bi- 
fhep, or of any ſpiritual or temporal lords of the parliament, 
daily attending aliaing and remaining in any of their honour- 


abie houſholas 3 nor to any chaplain of any autcheſs, margueſs, 


counteſs, viſceunteſs, or baroneſs, attending daily and abiding 
in any of their banourable hovſhalds ; nor to any chaplain of tht 
lord chancellor, er treaſurer of England, the king's chamber- 
lain, or fleward of his houſhild for the time being, the trea- 
erer and controller of the king's moſt bonourab e houſhold for the 
time being, attending dai in any of their hyn:uroble henſboldi; 
nor to any chaplain of any of the knights of the honourable order 
of the garter, or of the chief juſtice of the king's bench, war- 
den of the ports, or of the maſter of the rells, ner to any chap- 
lein of the king's ſecretary, dean of the chapel, amner for tht 
lime being, darly attending and dwellin} in ary their m_— 
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Juring the time that they fhall fo abide and dw-!! without frond 
ir cwin, in any of the ſaid honzurable honſholds ; nor to the 
maſter of the rolls, or dean of the arches, nor to any chancellor 


or com miſſary of any archbiſbip er biſhop, nor to as many of 


ihe twelve maſters of the chancery and tiuelve advocates of the 
arches as ſpall be ſpiritual men, during ſo long time as they 
ſtall occupy their faid rooms and offices ; nor to any ſuch ſpi- 
ritual per ſons as ſhall happen by injundtion of the lord chancel- 
hr, or the king's council, to be bound to any daily apprarance 
and attendance to anſwer to the law, during the time of ſuch 
iu ion. ſ. 28. 

Pravided allo, that it Mall be lawful to the king to give 
licence to every of his own chaplains, for nen reſidente upon 
their benefices ; any thing in this ac to the contrary notwitb- 
flanding. 1. 29. ; 

Provided alſo, that every dutchrſ5, .margueſs, counteſi, bas 
roneſs, widows, which ſhall tate any huſb undi under the degree 
of a baron, may take ſuch number of chaplains as they might 
have dene being widows ; and that every ſuch chaplain may 
have like liberty of in- reſidence, as they might have had 
if their ſaid ladies and miſtreſſes had kept themſelves widows, 
. 32. 

, to any archdeanconry, deanry, or dignity] Arch» 
deaconties and deanri-s being mentioned firſt, the word 
dignity (according to the common rule of the interpreta- 
tion of {tatutes} ſhall not extend to higher degrees, as to 
archbiſhops or biſhops ; but only to dignities of the like 
or inferior nature to thoſe ſpecified. But if a biſhop be 
alſo an archdeacon, dean, or other inferior dignitary (not 
excepted by this ſta ute) by commendam ; he is, as fuch, 
puniſhable by this ſtatute for non-reſidence, - Gi $86, 

Dignity] E. 41 Elia. Broughton and Goufley. Informa- 
tion upon the ftatute for non reſidence, The defendanc 


pleaded, chat he was choſen goſpeller in the church of St. 


Paul, London; and was teſident there by reaſon of that 
dignity, And it was thereupon demurred. It was ar- 
gued for the plaintiff, that this was not any dignity to ex- 
cuſe the defendant. The civilians divided ſpiritual func- 
tions into three degrees; 1. A function which hath juriſ- 
diction; as biſhop, or dean. 2. A ſpiritual admimiſtra- 
tion with a cute; as parſon of a church. 3. They who 
b. ve neither cure nor juriſdiction ; as prebendaries, chap- 
lains, and ſuch like. And they defined a dignity to be, 
an eccleſiaſtical adminiſtration, with juriſdiction or power 
conjoined; and thereby they excluded the two laſt. de- 
frees from being any dignity ; a multo fortiori, the com- 

mon 
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mon law doth ſo; and for that purpoſe were cited divers 
Caſes where it was ſhewn, that an archdeacon is not a name 
of dignity; that a parſon is not a name of dignity; a provoſt; 
a precentor; a Chaplain: and particularly, that if a vicy 
of St. Paul's hath a benefice with cure, he ought to be re. 
ſident upon it; and yet that this is a greater dignity than 
goſpeller. And of that opinion were Popham and Clinch 
(the other juſtices being abſent) that it was not a dignity 
within this ſtatute. But they would adviſe upon heating 
the defendant's counſel, And it was adjourned. But zfter. 
wards the defendant compounded, Cro. EI x. (63. 

Benefices, with any parſmage or vicarage | The ſenſe being 
ſomewhat imperfect as theſe words ſtand, and the words 
differing in form of expreſſion from the foregoing part of 
the fentence ; there ſeemeth to have been a miſtake either 
in the record or in the tranſcript, and that the words ſhould 
ſtand thus, benefit ed with any par ſonage or vicarage (u). 

Shall be per jonally reſident] In the caſe of Sands and Pin. 
der, M. 44 Eliz. Where the parſon claimed a way from 
his houſe to a hamlet there named, and it was not alledged 
in his plea in what vill the ſaid houſe was; it was never- 
theleſs adjudged to be good, upon this reaſon, that the par- 
ſon ſhould be always intended to be reſident within his 
parſonage. Cre. Eliz. 898, 

Or at any one of them at the leaſt] So that perſons who 
have a plutality of benehces with cure, or thoſe who have 
a benehice and dignity, or benefices and dignities, are not 
puniſhable for non-1efidence by this ſtatute, if they be duly 
reſident upon any one dignity or benefice. G14ſ, 886. 

By the ancient canon law, where a benefice was an- 
nexed to a dignity or prebend, the perſon was not obliged 
to reſidence upon the benefice, but at the ſuperior church, 
where, his attendance was ſuppoſed to be more immediately 
neceſſary, 6, 887. 

But abſent himſelf wilſully] So that if he hath no parſon- 
age houſe, or remove by advice of his phyſician for det- 


ter air in order to the recovery of his health, or be remov- 
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(2) This reading is adopted by Serjeant Runnington in his 
edition of the ſtatutes, and is recognized by the court of king's 
bench in Jenkin/en v. Thomas, 4 T. Rep. 665. Where it was 
decided that the curate of a curacy augmented by Queen 
Anne's bounty, though bound by the common law to refice 
on his benefice, is not ſubject to the penalties of the 21 H. 5. 
it being neither a parſonsge or vicarage, 
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ed and detained by impriſonment, or the like; he is not 
puniſhable within this ſtatute, which ſuppoſeth the abſence 
to be voluntary.  Infomuch that an information upon the 
ſtstute hath been adjudged inſufficient, for want of the 
word wilfully expreſsly inſerted, which the court agreed 
w2s of force, and mutt be in of necefity. Gig. 887. 

And make his reſidence and abiding in any other places] Al- 
tho' by the ſtatute of the 13 £/:z. c. 20. where the words 
are ordinarily reſident and ſerving the cure, a perfon may live 
in another pariſh, and yet the /zaſe ſhall not be void, in 
cale he ſerve and attend his cure, at the proper ſeaſons ; 

ei by this ſtature, where the words are, that he ſhall be 

abiding in at and upon, and not abiding in any other place, 
it is not only non-reiidence to dwell in another pariſh, 
in caſe the incumbent hath a parſonage houſe to dwell in, 
but it is alſo non-reſidence to dwell in another houſe of the 
ame pdriſh. Becauſe the ſtatute was made, not only that 
the cure ſhould be ſerved, and hoſpitality maintained; 
but alſo that the parſonage houſe ſhould be upholden, and 
preſerved in a condition fit for incumbents to live in, 
which cannot ordinarily be ſuppoſed, if the preſent incum- 
bent doth not inhabit it. And if the ſtatute ſhould be 
otherwiſe * conſtrued, many inconveniencies would inſue. 
For parſons would purchaſe other houſes within their pa- 
riſhes, and be always reſident upon them, and ſuffer their 
parſonage houſes to decay, and impoverith their glebe, and 
rich theit own poſſeſſions, in prejudice of their ſucceſſors. 
6:bſ. 887. | 

or theſe reaſons, tho” the incumbent in one caſe, de- 
miſing the parſonage houſe, reſerved a chamber to him- 
ſelf; and in another caſe, held the whole parſonage houſe 
in his owrt hands and occupation, and kept it in good re- 
pair; yet both theſe were afſitmed to be non-refidence 
within this ſtatute : becauſe it appeared, that the incum- 
dents were perſonally reſident in other bouſes ; even tho', 
in the ſecond caſe, the houſe he refided in was within 
twenty yards of the rectory; and the firlt alſo was in the 
lame town, Gibſ. 887. 2 Brownl. 54. 

In the caſe of Law and Iobetſan, H. 11 C. 3. In an 
action of debt upon this ſtatute, a verdict was given for the 
plaintiff, ſubject to the opinion of the court, upon the fol- 
lowing caſe. The defendant Dr. /bbrrſin, being beneficed 
with the rectory of the pariſh of Bubi, to which there is 
a good parſonage houſe belonging, during all the time 
mentioned in the declaration performed the duty of rector 


ek the ſaid pariſh, but was perſonally reſident and abiding 
in 


| 
7 
i 
; 
* 


— 


= — 


— 


* * 2 - 
<—— ASAT ae 


1 


302 


| Relidence, 
in and upon a dwelling houſe belonging to himſelf in the 
ſaid pariſh, and not in and upon the ſaid parſonage houſe 


belonging to the ſaid rectory, The defendant alſo, during 


all the time aforeſaid, was atchdeacon in and throughout 
the whole archdeanconry of St. Alban's, which is an ec. 
cleſiaſtical dignity, with. juriſdiction of granting licences 
for martiages, probate of wills, and letters of adminiſtra. 
tion. He has a ſeat in the church of St. Alban's, bas x 
deputy regiſter who lives at St. Alban's and keeps an office 
mere: but the ſeal of office is kept by the defendant in 
bis own cuſtody, to whom the ſaid deputy regiſter applies 
for the uſe of the ſeal and the diſpatch of buſineſs. The 
bouſe in which the defendant teſided is within the limits 
of the ſaid archdeacanry, but is not belonging not is there 
any bauſe which doth belong to the ſaid archdeaconty as 
an atehidiaconal houſe.—— By lord Man ſield chief juſtice; 
I be words of the act are very ſlrong, That every ſpiritual 
s perſon, promoted to any archdeaconry deanty or dignity, 
+ or beneficed with any parſonage or vicarage, ſhall be 
©. peifonzl'y telident is at and uon his ſaid dignity or be. 
©. hehe, or at ane of them at the leatt,” The determi- 
nations upon adjudged cafes are, that if he doth not reſide 
upon one or the other, he is within. the penalty; and that 
if there be a hauſe upon the parſonage or dignity, he muſt 
relide in that houſe, it not being tutficieat to. refide in any 
othet bouſe, tho' it be within the ſame pariſh (x). If there 
be no beuſe, then indeed he may refide where he will, 
provided it be within the pariſh : for he cannot, upon a 
penal] ad, be punithed for not refiding in a houſe, when 
iher& is no houſe for him to reſide in. And his lordſhip 
was f opinion, that the plaiatiff ſhould have judgment. 
By Mr, juſtice Alon, He mult refide in the boule, if there 


be one. The not having it in his power to keep reſidence 


upon bis archdezconry becauſe there was no houſe, can- 
pot excuſe bim for not reſidiag upon his parſonage, where 
there was a houſe, This excuſe goes no further than to 
the not reſiding where there wes no houſe to reſide in, 
Mr. juſtice Malles and Mr. juſtice Aar were of the ſame 
opinion, that it was neceifary for the defendant to bave 
reſided in the parionege houſe, as there was one: that the 
refiding in another houſe, tho' within the pariſh, was not 
ſufficient; aud that-there being no houſe belonging to the 
archdeacohry was no excuſe for bis not reſiding upon bis 
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(x) 2 Brownlow 54. 
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parſonages where there was a parſonage houſe in which 
he might have reſided.—— And by the whole court judg- 
ment was given for the plaintiff. Pur, Mansf. 2722, 

There was afterwards a caſe in the ſame court, E. 16 
G. 2, Wilkinſon and Clerk, where there was no parſonage 
NE + and therefore the parſon abſented himſelf intirely, 
and did no! reſide in the pariſh at all: And the court held, 
that tho“ impoſſibilities will indeed excuſe, yet he muſt 
come as near as he can to reſiding in the parſonage houſe, 
he muſt reſide ſomewhere within the pariſh, Bur, Mansf. 
2725 U). 

5 all forfeit for every ſuch default 10 l.] This (Dr. 
Gibſon obſerves) is a coercion upon incumbents, which 
may be uſed by any perſon or perſons whatſoever (za); and 
50 not ſuperſede or affect the right that the ordinary 
hach, by the laws of the church, to puniſh noo-refidence 
by eccleſiaſtical cenſures: which (in caſe of obſtinacy on 
the part of the incumbent) may be carried (as was ſaid 
before) to deprivation® Gib/. $87 (a). | 

But this hath been denied by others, who contend, that 
the ſtatute ſuperſedeth the canon law in this particular, 
and is now the only rule and meaſure of proceeding, The 
reaſons which have been alledged on each fide, will fall in 
in after the three next ſtatutes, which are ſupplementary 
to, and illuſtrate in ſome reſpects this ſtatute, 

In any of the king's courts] That is, as is further expreſſ- 
ed, where there may he eſſoin, wager of law, and pro- 
tection ; and therefore not before the juſtices of aſſize, or 
of oyer aud terminer. Gi. 887. | * 

So in the caſe of Garland and Burton, M. 12 G. 2, An 
ioformation was brought at the afſizes, againſt the deſend- 
ant for non- reſidence upon this ſtatute ; by which the 
ation is given to him that will ſue in any of the king's 
courts, by bill plaint or information, in which no eſſoin 
!s to be allowed. And upon demurrer the court held, 
that it would not lie at the affizes, but muſt be brought, 
in the king's bench. For the 21 Ja. c. 17. never intended 


— — — — — 


(y) A remedy to this inconvenience is introduced by two 
modern as of parliament, 17 G. 3. c. 53. and 21 G. 3. c. 66. 
See Glebe lands 1: i= the note, and Dilapidations. 

(z) And in an action for this penalty the want of a par- 
ſonage houſe is no excuſe for the incumbent's reſiding our of 
the pariſh. Wilkin/on qui tam v. Allot, Cowp, 429; " 

(a) See Deprivation i» he note, | 
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ſhould continue in their lord's ſervice. 


Reſidence. 
to give a new juriſdiction to the aſſizes, in caſes where 
they had it not before. Str. 1103. (6) 

Shall procure at the court of Rome, or elſewhere, any li. 
cence or diſpenſation to be non reſident, contrary to this af] In 
our eccleſiaſtical records, we find abundance of licenſs 
for non-relidence, granted by the ordinaries, on account 
of attendance upon biſhops, abbots, earls, barons, and 
the like; which licenſes were fo limited, as to continue 
in force for a year, or two, or three, or fo long as the 
And the proviſoez 
in this act (Dr. Gibſcn obſerves, according to the fare. 
going doctrine) being only exemptions from the penalties 
of it, the ſame canonical obligation (he ſays) reſts upon 


| thoſe as well as other incumbents, who deſire at any time 


to be non-reſident on ſuch occaſions, namely, to pray and 
obtain the licence of the biſhop, and to return to reſidence 
when cited and admoniſhed by him ; or otherwiſe to be 
liable to eccleſiaſtic.] cenſures, in ſuch manner as they 
were before the making of this act. Gi 887. 

To any perſon going to any pilgrimage] It is thought fi 
here, and in the ſubſequent clauſes, to recite the extep- 
tions at large, that the whole taken together may be the 
better underſtood ; notwithſtanding that divers of theſe 
particulars are now of no fignification, as this (for in- 
ſtance) concerning pilgrimages, and thoſe jn ſome of the 
following ſtatutes concerning the officers of the court of 
avgmentations, the maſter of wards and liveries, and the 
like, which are now aboliſhed by act of parliament. 

N:r any ſchalar being converſant and abiding for Aud, 
without fraud or covin, at any univerſity] Inftances of ſuch 
licences in the eccleſiaſtical records are without number; 
bur becauſe they were much abuſed, to the cloaking of 
idleneſs and diſſolute living, under pretence of ſtudy, they 
were ſpecially regulated and limited by the ſtatute of the 


28 H. 8. c. 13. bereafier following. 


(3) See alſo Leigh v. Kent, 3 T. Rep. 362, where after 
werdi the court held that an affidavit that the offence was 
committed in the county where the action was brought, and 
within a year before the bringing of it, according to the 21 
Tac. 1. c. 4. was not neceſſary in an action upon the ſtatute 21 
H. 8. brought in the ſuperior courts. However the offence 
muſt be aid within the proper county. Bull N. P. 1906. and 
the penalty being half co the king and half o the intormer, 
the action muſt be brought by the informer. within one year, 
or for default of ſuch purſuit, for the king, within two years 
after that year ended, by the 31 Eliz. c. 5, 


7 
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Reſidence, 


Ver is any chaplain of any archbiſhop or Biſbob, or of any 
ſpiritual or temporal lords of the pariiament] The ſervice of 
the biſhop is allowed by the canon law to be a ſufficient 
licence for non-reſidence : For the neceſſary care and 
buſineſs of a dioceſe do require, that the biſhop ſhould 
have the aſſiſtance of one or more clergymen. Arid ſince 
it is much eaſier to find a proper curate to ſerve a pariſh, 
than a proper perſon to adviſe and aſſiſt the biſhop in the 

eneral care of the dioceſe ; the law conſiders the perſon 
who abides with the biſhop for theſe purpoſes as more 
uſefully employed, than if he were confined to the care of 
one pariſh only. Biſhop Sherlock's charge in the year 17 59, 
page 9. And the ſtatute hath extended this exemption to 
other caſes not expteſsly mentioned in the canon law; as 
to the chaplains of the nobility and great officers of the 
crown : tho” caſes of this kind had uſually been diſpenſed 
with before tbe act: wiich diſpenſations were founded 
upon the general power reſerved to the biſhop by the 
canon law, to diſpenſe where there appeared to him to be a 
juft and reaſonable cauſe. And ſince the virtue and example 
of great and potent families muſt neceſlarily have a great 
influence upon the manners and religion of any country ; 
it was thought reaſonable, to diſpenſe with the perſonal 
attendance of an incumbent in his pariſh whilſt he was 
employed in performing the offices of his function in ſuch 
families. Id. p. 9, 10. 

During the time that they ſhall ſo abide and dwell without 
fraud or covin, in any of the ſaid hmnourable houſbalds] The 
ſtatute conſiders the ſervice of the chaplain in the houſ- 
hold of his lord, as the only ground of the exemprion ; 
and it cannot be doubted (Dr. Sherlock ſays), but that 


ſuch ſervice is only meant, as is proper and peculiar to 


the office of chaplain, And therefore a mere retainer (he 
fays) of a clergyman to be chaplain to a nobleman, un- 
leſs he actually abides and dwells in the houſhold, is no 
title to the exemption of the ſtatute; and if one retained 
and titled chaplain abides in the houſhold to do any other 
ſervice, and not the ſervice of a chaplain, it is not ſuch 
an abiding as the ſtatute intends, but is fraudulent and 
covinous. Id. p. 10, 11. | 
It ſhall be lawful to the king to give licence to every of hi 
own chaplains for non - reſidence] In the former part of the 
at it was expreſſed, that the ſeveral chaplains therein 
mentioned might be difpenſed withal for their non teſi- 
dence, during ſuch time only as they ſhould be and re- 
main in the houſhold of thoſe who retained them: but 
Vor. III. X this 
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Beſidente. 


this clauſe ſeemeth to contain one exception to that limi. 
tation, with regard to the chaplains of the king; who 
may (as it ſeemeth) by this clauſe give licence to any of 
his own chaplains for noa- reſidence generally, and not 
only during the time of their attendance in the houſhold ; 
And this proviſo ſeemeth only to be a ſaving of the king's 
right which he had before, as is ſet forth in the anſwer to 
one of the articuli cleri before mentioned, and in the 
comment thereupon. 

Shall take any huſbands under the degree of @ baron] If any 
of theſe retaineth chaplains, according to this ſtatute, 
and afterwards taketh to huſband one of the nobility (as 
it was in Aclen's caſe, where the baroneſs Mounteagle, 
after ſuch retainer, took to huſband the lord Compton); 
the retainer remaineth in force ' notwithſtanding ſuch 
marriage, and the chapleins, ſo long as they tend upon 
her, ſhall not be adjudged non-reſidents within this act. 

Co. 117. 

g By the 25 H. 8. c. 16. Ihereas by the flatute of the 
21 H. 8. c. 13, it was ordained, that certain honourable 
perſons, as well ſpiritual as temporal, Mall have chaplains bo- 
neficed with cure to ferve them in their honourable houſes, which 
chaplains ſhall not incur the danger. of any penalty or for ſeiture 
made or declared in the ſame parliament, for nen-reſidence upon 
their ſaid benefices ; in which at? no proviſion was made ſer 
any of the king's judges of his high courts, commonly called the 


King's bench and the common place, except only for the chief 


judge of the king's bench, nor for the chancellor nor the chief 
baron of the king's exchequer, nor for any other inferior per ſous 
being of the king's moſt honourabl: council: It is therefore enatt» 
ed, that as well every judge of the faid high courts, and the 
chancellor and chief baron of the exchequer, the king's general 
attorney and general ſolicitor, for the time that Hall be, ſhall 
and may retain and have in his houſe or attendant to bis perſon, 
one chaplain having one benefice with cure of ſouls, which may 
be abſent from his ſaid benefice, and not reſident upon 


the ſame; the ſaid flatute made in the ſaid one and twentieth 
year, or any other flatute, act, or ordinance to the contrary not- 


with/landing, , 

By the.28 H. 8. c. 13. Whereas divers perſons under a 
leur of the proviſo in the act of the 21 H. 8. c. 13. which ex- 
empteth perſons converſant in the univerſities for ludy, from the 
penaliy of nan-re/idence, contained in the ſaid att, do reſort i 
the univerſities, where under pretence of ſludy they live diſſt- 

-dutely, nothing prefiting themſelves by ftudy at all, but conſume 
1he time in idlneſs and other | paſtimgs 3 it is gnagIed, that all 
11 perſons 


flatutes 
obtainea 
By t 


Reſidence. 

pſons who Hall be to any denefice or benefices prometed as is 
aforeſaid, being above the age of forty years (the chancellor, 
vice-chancellor, commiſſary of the ſaid univerſities, wardens, 
deans, proveſls, preſidents, rectors, maſters, principals, and 
ether head rulers of colleges, halls, and other houſes or places 
corperate within the ſaid untver ſities, dctors of the chair, read- 
ers of divinity in the cemmon ſchools of divinity in the ſaid 
univerſities, only excepted) ball be reſident and abiding at and 

one of the ſaid benefices, according to the intent and true 
meaning of the ſaid former aft, upon ſuch pain and penalties 
a; be contained in the ſaid ow act, made and appointed for 
ſuch beneficed perſons for their non reſidence; and that none of 
the ſaid beneficed perſons, being above the age aforeſaid, except 
lefore except, ſhall be excuſed of their non- reſidence ape 
the ſaid benefices, for that they be fludents or reſtants within the 
ſaid univerſities 3 any proviſo, or any other clauſe or ſentence 
cmtained in the ſaid former act of non-reſidence or any other 
thing to the contrary in any wiſe notwit' landing. 

further, that all and ſingular ſuch beneficed perſons, 
bring under the age of forty years, reſiant and abiding within 
the ſaid univerſities, ſhall not enjoy the privilege and liberty 
of non reſidence, contained in the proviſo of the ſaid former 
aft, unleſs he or they be 7 at the ordinary lidturs and lec- 
tures, as well at home in their houſer, as in the common ſchaol 
r ſchools, and in their proper perſon keep ſaphiſms, problems, 
diſputations,” and other exerciſes of learning, and be opponent 
and reſpondent in the ſame, according to the ordinance and fla- 
tutes of the ſaid univerſities; any thing contained in the ſaid 
proviſo, or former act to the contrary notwithſlanding, 

Provided always, that nothing in this act ſhall extend to any 
perſon who ſhall be reader of any publick or common lecture in 
divinity, law civil, phyſick, philiſophy, humanity, or any of 
the liberal ſciences, or publick or commen interpreter or teacher 
of the hebrew tongue, chaldee, or greek ; nor to any perſons 
#bove the oge of forty years, who ſhall reſort to any of the ſaid 
univerſities to proceed doctors in divinity, law civil, or phxſict, 
for the lime of their ſaid proceedings, and executing of ſuch ſer- 
mens, diſputations, or lectures, which they be bound by the 
2 of the univerſities there 1% de for the ſaid degrees [a 
obtained, 

By the 33 H. 8. c. 28. Whereas by the ad of the 21 H. 
8, c. 13. it was ordained, that certain honoyrable perſons, and 
ether of the king's counſellors and officers, as well ſpiritual as 
temporal, ſhould and might have chaplains beneficed with cure, 
to ſerve and attend upon them in their houſes, which chaplains 
hall net incur the danger of any penalty or forfeiture made or 

X a declared 
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aeclared in the ſaid af? for nin-reſidence upon their ſail bene. 
ies; in which aft no proviſion is made for any of the bead mw 
officers of the king's courts of the duchy of Lancefter, the 
courts of aug mentations of the revenues of the crown, the fir 
fruits and tenths, the maſter of his maje/?y's wards and liveriq,, 
the general ſurveyors of his lands, and other his majeſty's caurii; 
It is therefore enutted, that the chancellor of the ſaid court of 
the duchy of Lancaſler, the chancellor of the court of aug nen- 
tations, the ch.n.ellr F the court of firft fruits and tenths, thy 
maſter :f his majefly's wards and liveries, and every of the 
king's general ſu weyors of b's lands, the treaſurer of his cham- 
ber, and the g om of the ſtole, and every of them, ſhall and 
may retain in his houſe, or attendant unto his perſon, one chap. 
lain having ore benefice with cure of ſouls which may be ab- 
ſent from the ſaid benefce, and non-reſident upon the 
ſame ; the id ftitute made in the ſaid twenty. firfl year of his 
majefly's reign, or any other flatute, att, or ordinance 10 the 
centrary nottbith landing. a 

Provided always, that every of the ſaid chaplains ſo being 
beneficed as af.reſaid, and dwelling with any the officers aft. 
named, ſhall repair rwice a year at the leaft ts his ſaid benefit 
and cue, and there abide for eight days at every ſuch time at 
the leaſt, to viſit and inflrutt his ſaid cure; on pain of 40h, 
for every tim fo failing, balſ to the ting, and hulf to him that 
wil, ſue fir the ſome in any of the king's courts of record, in 
which ſui: no eſſoin protection or wager of law ſhall be allowed, 

And here the queſtion comes to be reconſidered, How 
far theſe ſtatutes, taken together, do ſuperſede the canon 
law, fo as to take away the power which the ordinary 
had before, of injoining reſidence to the clergy of bis dio- 
ceſe. It ſeems to be clear, that before theſe ſtatutes, the 
biſhops of this re-lm had and excerciſed a power of calling 
their clergy to reſidence; but more frequently, they did 
not exert this power, which ſo far forth was to the clergy 
2 virtual diſpenſaticn for non-refidence. But this not 
exerting of their power was in them not always voluntary 
for they were under the controlling influence of the pope, 
who granted diſpenſations of nou-refidence to as many as 
would purchaſe them, and diſpoſed of abundance of eccle- 
fiaſtical prefermcnts to foreigners who never teſided here 
at all, The king alſo, as appears, had a power to te- 
quire the ſervice of clergymen ; and conſequently in ſuch 
caſe to diſpenſe with them for non reſidence upon their 
benefices. - This power of the king is reſerved to him by 
the aforeſaid act of the 21 H. 8. c. 13. But it is the 


power of diſpenſation in the two former caſes which is * 
d 25 tende 
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tended to be taken away, namely, by the biſhop, and by 


the pope ; and by the ſaid act refidence is injoined to the 
clergy under the penalty therein mentioned, notwithſtand- 
ing any diſpenſation to the contrary from the court of 
Rome or elſewhere; wi h a proviſo nevertheleſs, that the 
faid act Call not extend nor be ptejudicial to the chaplains 
and others therein ſpecially excepted. It is argued, that 
this act being made to rectify what had been inſufficient 
or ineffectual in the canon law, and infliting a temporal 
penalty to inforce the obligation of reſidence, the par- 
liament intended that the ſaid act ſhould be from thence- 
forth, if not the ſole, yet the principal rule of proceeding 
in this particular; and conſequently, that the perſons 
excepted in the act need no other excmption than what is 
given to them by the act of their non-refiJence, Unto 
this it is anſwered, that the intention of the act was not 
to take away any power which the biſhop had of injoining 
reſidence, but the contrary ; namely, it was to take away 
that power which the biſhop or pope exerciſed of grant- 
ing diſpenſations for non-teſidence, that is to ſay, the 
att left to them that power which was beneficial, and only 
took from them that which tended to the detriment of 
the church; and conſequently, that the biſhop may in- 
join reſidence to the clergy as he might before, only he 
may not difpenſe with them as he did before for non-reſi- 
dence, And indeed, from any thing that appears upon 
the face of the act, the contrary ſuppeſition ſeemeth to 
bear ſomewhat hard againſt the rule which hath generally 
been adhered to in the conſtruction of acts of parliament, 
that an act of parliament in the affirmative doth not tak 

away the eccleſiaſtical jutiſdiction, and that the ſame ſhal 

not be taken away in any act of parliament but by expreſs 
words, It is therefore further urged, that the three ſub- 
ſequent acts do explain this act, and by the expreſs words 
thereof do eſtabliſh the foregoing interpretation. In the 
firſt of the three it is ſaid, that the perſons therein men- 
tioned may retain one chaplain which may be abſent from his 
benefice, and not reſident upon the ſame ; in the ſecond, it is 
ſaid, that perſons above forty years of age reſiding in the 
univerſities all not be excuſed of their non-reſidence, and 
again that perſons under forty years of age /hail not enjoy 
the privilege of non-reſidence contained in the proviſo of the ſuid 


former att, unleſs they perform the common exerciſes 


there, and the like, which implies, that if they do this, 
they ſhall enjoy ſuch privilege : and in the third, it is ſaid, 
that the perſons therein mentioned may retain one chap- 
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lain which may be abſent from his benefice, and non-refiden; 


upon the ſame ; and it is not to be ſuppoſed, that the par. 


liament intended a greater privilege to the chaplains of the 
inferjor officers mentioned in the ſaid laſt act, than to the 
chaplains of the royal family and principal nobility men- 
tioned in the firſt act. Unto this the moſt appoſite an- 
ſwer ſeemeth to be, that it is not expreſſed abſolutely in 
any of the ſaid three acts, that the chaplains or others 
therein mentioned ſhall enjoy the privilege of non-refi- 
dence, or may be abſent from their benefices, and not te- 
ſident upon the ſame; but only this, that they may be 
abſent or non-reſident as aforeſaid, the ſaid flatute made in 
the ſaid twenty-firft year, or any other flatute or ordinance to 
the contrary notwith/landing. So that they are only exempl- 
ed thereby from the reſtraints introduced by the ſtatute 
law; but in other reſpects are left as they were before. 
But concerning this, altho” it is a caſe likely enough to 
happen every day, there hath been no adjudication. 


Hoſpitality to ve 4+ Peccham. e do decree, that rectors who do not malt 
kept by non-re- perſonal refidence in their churches, and who have na vicars, 


dente. 


ſhall exhibit the grace of hoſpitality by their Rewards according 
1 the ability of the church; ſo that at leaſt the extreme neceſſity 
of the poor pariſhioners be relieved; and they who come there, 
and in their paſſage preach the ward of God, may receive neceſ- 
fary ſuftenance, that the churches be not juſtly forſaken of the 
preachers through the violence of want : for the workman i: 
ws bis meat, and no man is obliged to warſare at his 
aWwn ci. Sap 

I do do not make perſonal reſidence] That is, altho' they 
be licenſed to non- reſidence by their biſhops or others ta 
whom it appertaineth. For if they be non-refident with- 
out licence, they are not only bound to the obſervance of 
this conſtitution, but otherwiſe may be proceeded agaiaſt 
according to law. Lind. 132. | | 

And who have no vicars] This intimates, that they who 
have vicars in their benefices, are excuſed from perſonal 
reſidence: And this may be well admitted, where the 
pariſh church is annexed to a prebend or dignity ; for 
then the principal is excuſed by the vicar from perſonal 
reſidence; and the reaſon is becauſe he is bound to re- 
fide in his greater benefice. But this reaſon (faith Lind- 
wood) doth not hold, where in a church there is a rector 
and vicar, which church doth not depend on any other 
church ; wherefore he who hath ſuch church is not ex- 
cuſed from reſidence by the vicar which he bath there: 
Nor doth it make againſt this, if it be alledged, that ſuch 


rector bath not the cure of ſouls, but the vicar ; for ba- 


bitually, 
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bitually, and in propriety, the cure of ſouls is in the prin- 
eipal rector; and in the vicar only, as to the exerciſe and 
effect thereof, Lind. 132. 

Who come there,” and in their paſſage preach the wird of 
God] This conſtitution was made by Peccham, in favour 
of his own brethren the friars, who travelled under the 
pretence of preaching. Lindwood here bears hard -upon 
them, for ſaunteting up and down in the pariſhes where 
they preached, and begging the peoples alms after they 
hed received what was ſufficient at the . parſonage houſe. 
Jobnſ. Pecch. Lind. 133. 

Preach the word of God] That is, if they be licenſed and 
lawfully fent to preach. Lind. 133. 

5. By the 13 Eliz. c. 20. That the livings appointed for Leaſes of nen- 
ecclefiaflical miniſters may not by corrupt and indiref dealings be *elideavs | 
transferred to other uſes, it is enatted, that no leaſe to'be made 
of any benefice or ecclefiaftical promotion with cure, or any part 
thereof, and not being imprepriated, ſhall endure any longer 
than while the leſſer ſhall be or dinarily reſident, and ſorving the 
cure of ſuch benefice, without abſence above fourſcore days in 
any one year ; but every ſuch leaſe, immediately upon ſuch ab- 
fence, ſhall.ccaſe and be void ; and the incumbent ſo offending 
Hall for the ſame loſe one year's profit of bis ſaid benefice, to be 
diſtributed by the ordinary among the poor of the pariſh: And 
all chargings of ſuch benefices with cure with any penſion, or 
with any profit ont of the ſame to be yeilded or taken, other than 
rents reſerved upon leaſes, ſball be void. ſ. 1. Pp 

Provided, that every par ſam by the laws of this realm allow- 
#4 to have two benefices, may demiſe the one of them upon which 
he ſhall not then be miſt ordinarily reſident, to his curate only 
that ſhall ſerve the cure for him: but ſuch laaſe ſhall endure na 
longer than during ſuch curatt's reſidence without abſence abeve 
forty days in @ny one year." ſ. 2. (c) | | 

This ſtatute, however, only reaching actual leaſes, it 
was evaded by reſorting to other contracts, wherefore the 
14 Eliz. c. 11, , 15 and 16. reciting that ſundry evil 
diſpoſed perſons have defrauded the true meaning of that 
ſtatute by bonds and covenants of ſuffering othet perſons 
to enjoy eccleſiaſtical livings, and the fruits-thereof, for 
that ſuch bonds and covenants are not in law taken to be 
leaſes, although indeed they amount to as much, xx Acre 
That all bonds, contract, promiſei, and cobenunti bertafter to 
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(c) This a& was at frſt tewporary, but was made perpetual 
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be made for ſuffering or permitting any perſon to enjoy any 
benefice or eccleſiaſticai promotion with cure, er to take profits ar 
fruits thererf, other than ſuch bonds and covenants as ſhall by 
made for aſſurance of any leaſe heretofore made, ſhall be 10 all 
intents and purpoſe: adjudged of ſuch force and validity, and 
not otherwiſe, as leaſes by tie ſame perſons made of ſueh benefices 
and etlefiaftical promotions with cure. And further, that all 
leaſes, bonds, promiſes, and covenants of and concerning benefices 
and eccleſiaſtical benefices with cure to be made by any curate, 
ſhall be of no other nor betier force, validity, er continuance dan 
if the ſame had been made by the beneficed perſon himſelf that 
demiſed or ſball demiſe the ſame to any curate. ] 

H. 1725. Mills and Etheridge. Bill by the leſſee of 
Matthew Hawes, clerk, ſetting forth his leaſe dated Feb, 
4. 1723, for the tithes for 1724 and 1725 in the pariſh 
of Simpſon ia the county of Buckingham. The defends. 
ant pleaded, that it appears by the plaintiff's bill, that 
his leaſe was dated Feb. 4, 1723 ; then pleads the ſtatute 
of the 13 Eliz. c. 20. and avers, that Matthew Hawes 
the leſſor was abſent from his benefice eighty days and 
more in one year ſince the leaſe, and before the filing of 
the bill; that the church of Simpſon is net impropriate; 
and that it is a benefice or eccleſiaſtical promotion with 
cure; and therefore by ſuch non-refidence, and by virtue 
of the ſaid act, that the leaſe was void. And the plea 
was allowed; and it. was determined, that. there is no 
neceſſity to aver that the abſence was voluntary (for if it 
was-otherwiſe, it lay upon the plaintiff to ſhew it); or 
to aver, that the abſence was eighty days together. Bunk, 
Fer ot tn gaaannt vg er db bing he cs 
The ſame plea came on E. 1726, in the cafe of Quiller 
and Launden and allowed by the whole court. Bunb. 211. 
[See allo Quilter v. Muſſendine, Gilb, Eg, Rep. 22k, 
and Bolenham v, Benifield, Com. Rep. 392. J ())) 2 
| 857 m_ 3467 43 71 *] + | , 
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: "(&); Dot on the demiſe of Criſp again Barber. The leſſor 
claimed a rectory-houſe, &c. by leaſe from the rector for '21 
years,:dated.the 27th March 1786, and in July following the 
Former tenaot, the rector and the le ſſor of the plaintiff, having 
come 10 en N that on iſſujog a writ of poſſeſion 
under an ejectment brought hy the leſſor and the rector, the 
poſſeſſon, he received the poſſeſßon 
from that tenant at Lady-day 1787, and in the Auguſt fol- 


:Jowing pick the rent op to Lady-diy 1788.” On the 17th of 
March 1788, the defendant entered without aby colour ef 


title, 


pariſh 
for ſoy 
year, 

kind ; 
his 00 
Ins bi 


. 
—- —_ 


Reſidence, 


But, query, ſays the reporter, if this is a good plea if 
the rector and leſſee join; for by non- reſidence before 
tence he only forfeits his leaſe and rent, not his tithes, 
Atkinſon and Prodgers v. Peaſy, Bunb. 211. 


6. Biſhops (as was obſerved before) are not puniſh- Refidence of 
able by the ſtatute of the 21 H. 8. for non- reſidence upon bihepe. 


their biſhopricks ; but altho' an archbiſhop or biſhop be 
not tied to be reſident upon his biſhoprick by the ſtatutes ; 
yet they are thereto obliged by the eccleſiaſtical law, and 
may be compelled to keep reſidence by eccleſiaſtical cen- 
ſures. Watf. c. 37. 

Thus, by a conſtitution of archbiſhop Langton : Bi- 
ſhops ſhall be careful to reſide in their cathedrals, on ſcne 
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title, and at the trial, the rector being wholly reſident at 
another place, relied on the 13 Flix. c. 20. For the plaintiff 
it was contended, that ſuppoſing the ſtatute rendered the leaſe 
void as between the parties themſelves, yet a third perſon had 
no right to queſtion it, and particularly a ſtranger wha had not 
even a pretence of claim. That as to the rector, the ſtatute 
does not require ſuch a conſtruction as ſhould make the leafe 
void without notice; but that ſuppoſing it void, it became 
ſo at the end of the firſt 80 days, and then the proceedings 
under the writ of poſſeſſion in 1786, and the acceptance of 
rent in 1787, would either of them amount to a redemiſe, a 
make the leſſor of the plaintiff only tenant from year to year. 
But the court declared that though they were ſorry that ſuch 
a poſſeſſion as that of the defendant ſhould find a ſhield from 
an act of parliament, the policy of Which, whatever it. was at 
the time when it was paſſed, might now at leaſt be much 
doubted, yet the leſſor's title under the leaſe exclyded the 
ſuggeſtion of a ſubſequent demiſe ;_and even that would-be 
equally void, fince the act would affect a parole demiſe as 
much as a demiſe by deed. And therefore though the de- 
ſendant was a ſtranger and wrong-doer, the plaintiff was non- 
ſuited. 2 T. Rep. 749. | | Nn 
It has alſo been decided, that ſequeſtration of. a benefice 
with cure upon a fer! facies is no excuſe for the non · reſidence 
of the incumbent, and that a leaſe thereof is void under the 
above · mentioned ſtatute. Rogers & Mears, Comp. 129. But 
where a tectot having come to a written agreement with his 
pariſhioners for tithes, and having received the compoſition 
for ſome time, abſented bimſelf for more than 80 days in one 
year, and gave his pariſhioners notice to pay their tithes in 
kind ; the court of exchequer would not allow him to ſet up 
his own non reſidence to avoid his agreement, and diſmiſſed 


his bill wich coſts,- *{rhin/on v. Folkes, 1 Anfr. 67. 7 
9 6 . 
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of the. greater feaſts, and at lia in ſome; part. ef Lent, 5, | , 
they Hall ſee to be expedient for the welfare of their jou, " 
Lind. 130. tal 


And by a conſtitution of Otho : hat is incumbent 17 
en the-venerable fathers the archbijhops and biſhops by their f. 
fice ta be done, their name of dignity, which is that of bi- 
ſhop (epiſcopus) or ſuperintendant, evidently expreſſeth, Fur 
it properly-concerns them (according to the goſpel expreſſun) 
to watch over their flock by night, And ſince they ought to by 
a pattern by which they who are ſubject ts them. ought to re 
form themſelves, which cannot be done unleſs. they fhew them 
an example 3 we exhort them in the Lord, and admeniſo them, 
that reſiding at their cathedral churches, they ceiebrate pro. 
per maſſes an the principal feaſt days, and in Lent, and in 
Advint, And they fhait po about their dicceſes at -proper 
1 ſeaſons, correct ing and reforming the churches, conſecrating, 
and ſowing the, word of life in the Lord's. fiddd, Fer the 
better per formance of all which, they ſball twice in the 
year, io wit, in Advent and in Lent, cauſe to be read unit 
them the profeſſion which they made at their conſecration, 
Athon. . | e | 8 
And 55 a conſtitution of Othobon : Alibo' biſbips know 
themſe/ives bound as well by divine as eceleſgaſiical precipts to 
per ſanal reſidence with the flick of God committed to them; yt 
becauſe. there are ſome. . wha; do, nat ſeem to attend here- 
unte, therefore we purſuing the manition of, Otho the ligate, 
do earneſtly exbort them in the Lord, and admoniſb then in vire 
te of their holy obedience, and under atigſiation of the diving 
Judgments, that out of care to their flict, and for the: ſalace 
of the churches efponifed to them, they be duly preſent, eſputioly 
on ſolemn days in Lent and in Advent ; unleſs theit abſeritt'on 
fach days fat be riquired for Jufl cauſe by their ſupius. 
yp e 5. bs Be oe v6.4 
ot piehendaries 2 7. Can, 42. Every. dean, mifler, or warden, or chief gi- 
dad cane. vernor of any cathedral er collegiate church, {ball be reſident in 
thr ſame four ſcote and ten days conjunctim or dixiſim in every 
year at ibe leafl, and then ſhull continus there in preaching 


ai + 


with, | | 

To. be approved by the 1 0 By the'aticient canon law, 
perſonal attendance on the, biſhop, or ſtudy in the univer- 
ty, was a jult cauſe of non - teſidence; and as ſuch, not- 
withſtanding the nan · reſidence, intuled them to all profits, 
cept quotidians, Gi, 173. 


8. Can. 
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' 8, Can. 44+ No prebendaries nor canons in cathedral or Of prevenduties 
. cllegiate churches, having one or more benefices with cure (and n benen. 
not being reſidentiaries in the ſame cathedralor collegiatechurches ), 
ſhall, under colour of their ſaid prebends, abſent themſelves 
5 from their benefices with cure above the ſpace of ane month in 
ö the year, unleſs it be for ſome urgent cauſe, and certain time. 
1 be allowed by the biſhop of the dicceſe. And ſuch of the ſaid 
| canons and prebendaries, as by the ordinances of the cathedral 
or collegiate churches do fland bound to be reſident in the ſame, 
N Hall ſo among themſelves ſort and proportion the times f the 
year, concerning refidence to be hept in the ſaid churches, as 
that ſome of them always ſhall be perſonally reſident there; and 
all thoſe who be, or /hall be refidentiaries in any cathedral ar 
| collegiate church, ſhall, after the days of their reſidency ap- 
printed by their local flatutes or cuſtom expired, preſently re- 
pair to their benefices, or ſome one of them, or 10 ſome other 
charge where the law requirath their preſence, there to diſcharge 
their duties according to the laws in that caſe provided. And 
the biſhop of the dioceſe ſhall ſee the ſame to be duly per farmed 
and put in execution. | | 
So that beſides the general laws directing the reſi» 
| dence of other clergymen, theſe dignitaries bave another 
law peculiar to themſelves, namely, the local ſtatutes of 
their reſpective foundations, the validity of which local 
ſtatutes this canon ſuppoſeth and affirmeth, And with 
| reſpect to the new foundations in particular, the act of 
ä parliament of the 6 An. c. 21. enacteth, that their local 
| ſtatutes ſhall: be in force, ſo far as they are not contrary 
| to the conſtitution of the church of England, or the laws 
| of the land, This canon is undoubtedly a part of the 
| 


conſtitution of the church: So that if the canon inter» 
fereth in any reſpect with the ſaid local ſtatutes, the ca- 
non is to be preferred, and the local ſtatutes to be in force 
only ſo far forth as they are modiſied and regulated by the 
| 9. There doth not appear to be any difference, either Of refers and 
| by the eccleſiaſtical or temporal laws of this kingdom, . 
between the caſe of a rector and of a vicar. concetning 
L rehdence ; except only that the vicar is ſwora,-to reſide 
| (with a proviſo, unleſs he ſhall be otherwiſe: diſpenſed 
withal by his dioceſan), and the rector is not. ſworn, 
And the reaſon of this difference was this: In the council 
of Lateran held under Alexander the third, and in an- 
other Lateran council held under Innocent the third, 
N there were very ſtrict canons made againſt pluralitiea ; by 
the firſt of theſe councils pluralities ate reſtrained; and 
tyery perſon admitted ad cecleſiam, vel eccleſioflicum miniſe- 
| | | rium, 
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rium, is bound to reſide there, and perſonally ſerve the 
cure; by the ſecond of theſe councils, if any perſon, 
having one benefice with cure of fouls, accepts of a ſe. 
cond, his firſt is declared void ipſo jure. Theſe canons 
were received in England, and are ſtill part of our eccle. 
fiaftical law. | b 
At the firſt appearance of thefe canons, there was no 
doubt made but they obliged all r-@:75; for they, accord. 
ing to the language of the law, had churches 7 title, and 
had beneficium e:clefiafticum : and of ſuch the canons (poke. 
But vicars did not then look upon themſelves to be bound 
by theſe canons, for they, as the gloſs upon the decretals 
ſpeaks, had not cccleſſam gucad titulum ; and the text of the 


law deſcribes them not as having benefices, but as bound 


perſonts et eccleſiis deſervire, that is, as affiſtant to the rector 
in his church. | 

Upon this notion a practice was founded, and prevailed 
in England, which eluded the canons. made againſt plu. 
ralities. A man beneficed in one church could not accept 
another, without avoiding the firſt ; but a man poſſeſſed 
of a benefice could accept a vicarage under the Hor in 
another church, for that was no benefice in law, and there- 
Yore not within the letter of the canon, which'forbids any 
man holding two benefices. ' © 

The way then of taking a ſecond living in fraud of the 
canon was this: A friend was preſented, who took the 


- Infltitution, and had the church quoad titulum'; as ſoon 28 


he was poſſeſſed, he conftituted the perſon vicar for whoſe 
benefit he took the living, and by conſent of the dioceſan 
allotted the whole profit of the living for the vicar's por- 
tion, except a ſmall matter reſerved to himſelf, 

This vicar went and reſided upon his firſt living, for 


the canon reached him where he had the benefice ; but 


having no- benefice where he had only a vicarage, be 
thought himſelf ſecure againſt the ſaid canons requiring 
yeſidence, | | 

This piece of management gave oecafion to ſeveral 
papal decrees, and to the following conffitution of 
archbiſhop Langton ; viz. No ordinary ſhall admit any 
one to 4 Vicarage, who will not perſonally officiate there. 
Lind. 64. 1.1 

And to another conſtitution of the ſame archbiſhop, by 
which it is injoined, that vicars who will be non-reſident 
Hall be deprived,” Lind. 131. 1 
But the abuſe ſtill continued, and therefore Otho, in 
bis legatine conſtitutions, applied a ſtronger I y, or- 

auen nne < aining, 
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daining, that none Hall be admitted to a vicarage, but who 
renouncing all other benefices (if be hath any) with cure of ſouls, 
hall ſwear that he will make» efidence there, and ſhall conflantly 
ſo reſide * atherwiſe his in/litutzon ſhall be null, and the vicar- 
age ſhall be given to anther. Athon. 24. 

And it is upon the authority of this conſtitution that 
the oath of refidence is adminiſtered to vicars to this day. 
And this obligation of vicars to reſidence was further in- 
forced by a conſtitution of Othobon, as followeth : If 
any ſhall detain a vicarage contrary to the aforeſaid canſtitutian 
of Ocho, he hall not appropriate to himſe if the profits thereof, 
but Hall reflire the ſame ; one moiety whereof ſhall be applied 
to the uſe of that church, and the other moiety ſhall be diſtri- 
buted half to the poor of the parih ani half to the archdeacon. 
And the archdeacon hall make diligent enquiry every year, and 
cauſe this conſt tution to be flriftly obſerved. And if be fhall 

d that any one detaineth a vicarage contrary to the premiſcs, 
be Pall forthwith nalify to the ordinary that ſuch vicarage is 
vacant, who ſhall ds what to him belongeth in the premiſes ; 
and if the ordinary ſhall delay to n/titute anather into ſuch ui- 
carage, he ſhell be ſuſpended from collation inſtitution ar pre- 
ſentation to any benefices until he ſhall comply. And if any 
one ſhall flrive to detain a vicarage contrary to the premiſes, 
and perſi in his obflinacy for a mo th; he fhal, beſides the 
penalties aſorejaid, be ipſo facto deprived of bis other bensfices 
(if he have any) ; and ſhall be diſabled for ever to hold ſuch 
ucarage which he hath ſo vexaticuſly detained, and from ob+ 
taining any other benefice for three years. And if the arch- 
deacon ſhall be remiſs in the premiſes, he ſhall be deprived of 
the ſhare of the afor:ſaid penalty aſſigned to him, and be ſuſ- 
pended from the entrance of the church, unt. he Hall perform 
bis duty. Athon. 95. . 

So that, upon the whole, the doubt was not, whether 
rectors were obliged to reſidence; the only queſtion was 
whether vicars were a'ſo obliged : and to inforce the reſi- 
dence of . vicars, in like manner as of reQors, the afore- 
ſaid conſticutions were ordained. Sherl. ibid. page 20, 
al, 22. | 

10, Can. 47. Every beneficed men licenſed by the laws of 
this realm, upon urgent occaſions of other ſervice, nat to re- 
fide upon his benefice, ſhall cauſe his cure to be ſupplied by a 
curate that is a ſufficient and licenſed preacher, if the worth 
of the benefice will bear it. But whoſcever hath two benefices, 
ſhall maintain a preacher licenſed in the benefice where he 


doth not reſide, except be preach himſelf at bath of them 
uſually, 
And 
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Of pluraliſts. 


Of perſons pre- 
fented by the 
univerſities to 


popith livinge. 
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And by the laſt article of archbiſhop Wake's directions 
(which are inſerted at large under the title Ordination), 
it is required, that the biſhop ſhall rtake*care, as much az 
poſſible, that whoſoever is admitted to ſerve any cure, do 
reſide in the pariſh where he is to ſerve ; eſpecially in 
livings that are able to ſupport a reſident curate : and 
where that cannot be done, that they do at leaft reſide {6 
near to the place, that they may conveniently perform all 
their duties both in the church and pariſh, 

[By the 36 G. 3. c. 83. The ordinary beſides appoint. 
ing to curates an allowance not exceeding 75 l. per ann, 
may on livings where the rector or vicar daes not perſonally 
aide four months in the year at leafl, grant the uſe of the 
rectory or vicarage houſe, and the garden and ſtable thereto 
belonging, ſuch uſe to be granted to the ſaid curate for the 
ſpace of twelve calendar months by the authority of the 
ordinary, under his hand and feal, with power in the ſaid 
ordinary to renew and grant from time to time, or a fur- 
ther ſum not exceeding 15 |. per ann. in lieu of ſuch houſe 
garden and ſtable, in caſe there ſhall be none ſuch, or it ſhall 
appear to him not to be convenient to allot and affign the 
fame to ſuch curate, Provided that theſaid houſe garden and 
ſtable ſhall be for the uſe of the ſaid curate and his family only 
during bis afual reſidence in the ſaid rectory and vicarage 


houſe. Provided alſothat the ordinaryſhall have power at any 


time under his hand and fea] to revoke the grant to the ſaid 


_ curate of the ſaid houſe garden and ſtable or any of them, 


and alſo to infert inTuch grant ſuch terms and conditions 
to be obſerved on the part of the curate as he ſhall think 
reaſonable. Vid. Turates, 8.) 

11. By the faculty of diſpenſation, a pluraliſt is re- 
quired, in that benefice from which he ſhall happen to 
de moſt abſent, to preach thirteen ſermons every year; 
and to exerciſe hoſpitality for two months yearly, and for 
that time, according to the fruits and profits thereof, as 
much as in him lieth, to ſupport and relieve the inhabit- 
ants of that pariſh, eſpecially the poor and needy. 

12. By the 1 V. c. 26. If any perſon preſented or no- 
minated by either of the univerſities to a popiſn benefice 
with cure, {hall be abſent from the ſame above the ſpace of 
ſixty days in any one year; in ſuch caſe, the ſaid denefice 


ſhall become void. 


Reſignation, 
* R general bonds of reſignation, ſee the title 
Simon. a 

1. A reſignation is, where a parſon, vicar, or other x egenation, 
beneficed clergyman voluntarily gives up and ſurrenders what, 
his charge and preferment to thoſe from whom he received 
the ame. Deg. p. 1. c. 14. 

2. That ordinary who hath the power of inſtitution, To whom to be 
hath power alſo to accept of a reſignation made of the made, 
ſame church to which he may inſtitute ; and therefore the 
reſpeftive biſhop, or other perſon who either by patent 
under him or by privilege or preſcription hath the power 
of inſtitution, are the proper perſons to whom a reſignation 
ovght to be made (2), And yet a reſignation of a deanry 
in the kine's gift, may be made to the king; as of the 
deanry of Wells. And ſome hold, that the reſignation 
may well be made to the king, of a prebend that is no 
donative: But others on the contrary have held, that a 
reſignation of a prebend ought to be made only to the or- 
dinary of the dioceſe, and not to the king as ſupreme or- 
dinary ; becauſe the king is not bound to give notice to 
the patron (as the ordinary is) of the teſignation; nor can 
the king make a collation by himſelf without preſenting to 
the biſhop, notwithſtanding his ſupremacy. 2 Rolls Abr. 

358. Watf. c. 4. | | 

And reſignation can only be made to a ſuperior ; This 
's 2 maxim in the temporal law, and is applied by lord 
Coke to the eccleſiaſtical law, when be ſays, that thete- 
fore a biſhop cannot reſign to the dean and chapter (7), 
dut it muſt be to the metropolitan, from whom he received 
confirmation and conſecration, Gib/. $22, | 

And it muſt be- made to the next immediate ſuperior, 
and not to the mediate; as of a church preſentativo 
to the biſhop, and not to the metropolitan, 2 Rell's 
Ar. 358. 5 

Bot donatives are not reſignable to the ordinary; but to 
the patron, who hath power to admit. Gibſ, 822, | 

And if there be two patrons of a donative, and the in- 
cumbent reſign to one of them, it is good for the whole, 


Dy, p. | C. 14. 
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e Ad cum fieri debet renunciatio ad quem jpeftat confirmatio, 
1. J. Ge I, 19. 
tf) I Roll. Rep. 137» 
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Whether it muſt | 
-—pka fer- not by proxy. There is indeed a writ in the regiſter, 


Reſiqnation. 


3. Regularly, reſignation muſt be made in perſon, and 


intitled, Utera procuratoria ad reſignandum, by which the 
perſon conſtituted proctor was enabled to do all thingy 
neceſſary to be done in order to an exchange; and of 
theſe things, reſignation was one. And Lindwood ſup. 
"Fn that any reſignation may be made by proctor (g). 

ut in practice, there is no way (as it ſeemeth) of re. 
ſigning, but either to do it by perſonal appearance before 


the ordinary, or at leaſt to do it elſewhere before a publick 


notary, by an inſtrument directed immediately to the or- 
dinary and attefted by the ſaid notary; in order to be 
preſented to the ordinary, by ſuch proper hand as may 
pray his acceptance. In which caſe the perſon preſent- 
ing the inſtrument to the ordinary doth not refign nomin: 
procuratorio, as proftors do; but only preſents the reſigna- 
tion of the perſon already made. G1. 822. Deg. p. I. c. 14. 
Watfe c. 4. 


Moft be abſolute 4. A collateral condition may not be annexed to the 
and not condi- 


reſignation 3 no more than an ordinary may admit upon 
condition, or a 1 be confeſſed upon condition, 
which are judicial acts. Waiſ. c. 4. 


For the words of reſignation have always been pure, . 


ſponte, abſolute et ſimpliciter; to exclude al) indirect bat- 
gains, not only for money, but for other conſiderations, 
And therefore in Gayton's caſe, E. 24 Eliz, where the te- 
fignation was, to the uſe of two perſons therein named, 
and further limited with this condition, that if one of 
the two was not admitted to the benefice reſigned, with- 
in fix months, the reſignation ſhould be void and of none 
effect; ſuch reſignation, by reaſon of the condition, was 
declared to be abſolutely void. God. 277. Gib. 821, 
1 Still. 334. 

But where the reſignation is made for the ſake of 
exchange only, there it admits of this condition, viz. it 
the exchange ſhall take full effect, and not otherwiſe; 
as appears by the form of reſignation which is in the te- 
gilter. Gi. 821. (b) 


n — 


(s) And herewith the canon law agrees. Inf. J. C. i. 


* If two parſons obtain licence from the ordinary to ex. 
change their benefices, the exchange muſt be fully executed 
by both parties during their lives, otherwiſe all proceedings 
are void, See Reg. F. 306. B. 2 Rep. 74. J. Hob, 15% 
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Veſignation. 


By a conſtitution of Othobon : ¶/¶ hercas ſometimes a man 

reſignath his benefices that he may obtain a vacant ſee ; and 
bargaineth with the collator, that i be be not elefted to the 
biſhoprick, he ſhall have his benefices again; we do decree, that 
they ſhall not be reſtored to him, © but ſhall be conferred upon 
athers as lawfully void. And if they be reſtored to him, the 
ſame ſhall be f no effett ; and be who ſhall jo reflore him, after 
they have been reſigned into his hands, or ſhall inſlitute the re- 
ſigner into them again, if ht is a biſhop he ſhall be ſuſpended 
from the uſe of his dalmatic and pontificals, and if be is an inſe- 
rior prelate he Hall be ſuſpended from his effice, until he ſhall 
think fit to revoke the fame. Athon. 134. 

5. No reſignation can be valid, till accepted by the 
proper ordinary: That is, no perſon appointed to a cure 
of ſouls, can quit that cure, or diſcharge himſelf of it, 
but upon good motives, to be approved by the ſuperior 
who committed it to him; for it may be, he would quit 
it for money, or to live idly, or the like. And this is 
the law temporal, as well as ſpiritual ; as appears by 
that plain reſolution which hath been given, that all 
preſentations made to benefices reſigned, before ſuch ac- 
ceptance, ate void. And there is no pretence to ſay, 
that the ordinary is obliged to accept; fince the law 
hath appointed no known remedy, if he will not ac- 
cept any more than he will not ordain. G1/ 822. 
1 Still, 334. | 
* Lindwood makes a diſtinction in this caſe, between a 
cure of ſouls, and a fine-cure, The reſignation of a 
fine-cure, he thinks, is good immediately, without the 
ſuperior's conſent ; becauſe none but he that refigneth 
hath intereſt in that caſe : but where there is a cure of 
ſouls it is otherwiſe, becauſe not he only hath intereſt, 
but others alſo unto whom he is bound to preach the 
word of God; wherefore in this caſe it is neceſſary, that 
there be the ratification of the biſhop, or of ſuch other 
perſon as hath power by right or cuſtom to admit ſuch 
reſignation, Gibſ, 823. 

Thus in the caſe of the marchioneſs of Rockingham and 
Griffith, Mar. 22, 1755. Dr. Griffith being poſſeſſed of 
the two tectories of Leythley and I hurnſco, in order 
that he might be capacitated to accept another living 
which became vacant, to wit, the rectory of Handſworth, 
executed an inſtrument of reſignation of the rectoty of 
Leythley aforeſaid, before a notary publick, which was 
tendred to and left with the archbiſhop of York, the or- 
dinary of the place within which Leythley is ſituate. It 

Vo. III. T | Was 
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From wha! time 
#2pſ- after retig- 
nat O hall in- 


cur. 


Veſignation. 


was objedted, that here doth not appear to have been 
any acceptance of the teſignation by the archbiſhop, and 
that without his acceptance the ſaid rectory of Leythley 
could not become void. And it was held by the lors 
chancellor clearly, that the ordinary's acceptance of the 
reſignation is abſolutely neceſſary to make an avoidance ; 
Bue whether in this caſe there was a proper reſignation 
and acceptance thereof, he reſerved for further conſider- 
ation; and in the mean time recommended it to the arch- 
biſhop to produce the reſignation in court. — Aſter- 
wards, on the 179th of April 1735, the cauſe came on 
again to be heard, and the reſignation was then produced; 
but the counſel for the excutors of the late marquis 
declaring that they did not intend to make any further 
<ppoſitivn, the lord chancellor gave no opinion upon the 
reſignation, or the effect of it ; but in the courſe of the 
farmer argument, he held, that the acceptance of a te- 
tignation by the ordinary is neceſſary to make it effeQua!, 


and that it is in the power of the ordinary to accept gr 


refuſe a reſignation, 

And in the caſe of Heſtet and Grey, H. 28 C. 2. where 
a general bond of reſignation was put in ſuit, and the ce- 
ſendant pleaded that he offered to reſign, but the ordinary 
would not accept the reſignation; the court of king's 
bench were unanimouſly of opinion, that the ordinary is a 


_ gudicial officer, and is intruſted with a judicial power ta 


accept or refuſe a reſignation as he thinks proper: Ant 
judgment was given for the plaintiff (i). ol 

6. Alter acceptance of the teſignation, lapſe ſhall not 
run but from the time of notice given: It is true, the 
church is void immediately upon acceptance, and the pa« 
tron may preient if he pleaſe 3 but as to lapſe, the gene- 
ral rule thet is here laid down, is the unanimous doctrine 
of all the books. Infomuch that if the biſhop who ac- 
cepted the teſignation, dies before notice given, the fix 
mon hs {hall not commence till notice is given by the 
guardian of the ſpiritualtics, or by the ſucceeding biſhop ; 
with whem the act of reſignation is preſumed to remain. 
Gio). 873. 


—— — —— — ld - —ͤä——4.ʒů —— 
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(i) Sce Dimonp II 1. Whether the ordinary may re- 
fuſe 10 accept a reſignation without aſſigning any cauſe, or 
Whether in ſuch caſe he may be compelled to affign a ſufficient 
caule, is undecided, See the note to the caſe of the Biſhop of 
London and Fytche Dimonp II. 1, and Mr, Chriſtian's 
note 0 1 1. Cem. 393. 
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7. By the 31 El. c. 6. ſ. 8. J any incumbent of any Corrupt refigngs 


benefice with cure of ſouls, Hall corruptly refizn the ſame ; or tion. 


urrypt'y take for or in reſpect of the refgning the ſame, di- 
nbi or indirettly, any penſion, ſum of money, or other benefit 
whaiſeever : as wel! the giver, as the taker, of an ſuch pen- 
fm, ſum of money, er other bengſil corruptly, Mall loſe double 
the value of the ſum” ſo given taken or had; half to the queen, 
ind half” ts him that ſhall ſue for the ſame in any of her ma- 
7 4771 of record. © ; * | 
Ii benſian] Before this ſtatute, the biſhop in caſes of 
reſignation might and did frequently, affiga a penſion 
vuriog life, out of the benefice refigned, to the perſon re- 
ſgaiagg. G B22. | 

And by the ſtatute of the 26 H. 8. c. 3. intitled, an 
aft for the payment i firfl fruits and tenths, it was enacted, 
that incumbents charged with penſions payable to their 
ne 'eceſiors during their lives, ſhould deduc the tenth 


part thereof out of ſuch payment, inaſmuch as they were 


charged by the ſaid act to pay the tenths of their whole 
living unto the king. tt 

And by the ſame act it was provided, that no penſion 
thereafter ſhould be aſſigned by the ordinary, or by any 
other manner of agreement by collateral ſecurity or other- 
wiſe, upon any refignation of any dignity, benefice, or 
promotion ſpiritual, above the value of the third part of 
the dignity benefice or promotion ſpiritual reſigned, 

But now by the aforeſaid act of 31 EI“. no penſions 
whatſoever car: be reſerved. 9 | 


Reſpond, 


PRESPON D, was a ſhort anthem ſung; after reading 
three.or, four verſes of a chapter; alte 
chapter did ptoteed. GiH. 263. 


Reſtoration of king Charles the Second. x See 
Yolidaps, 


Review (Commiſſion of). See Appeal, 
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'F Vochet. 

R OCHET (a part of the epiſcopal habit), is a linen 
& garment gathered at the wriſts ; and differeth from x 
ſurplice, in that a ſurplice bath open fleeves hanging down, 
but a rochet hath cloſe ſleeves. Lindw. 251. 


It was alſo one of the ſacerdotal veſtments; and in 
that reſpe& differed from a ſurplice in that it had ns ſleeyes. 


Lindw. 252. | 
| Rogation days. See Yolidaps, 
Right of patronage. See Adbowſon, 
Rural dean. See Deans, 


* 
1 


Sabbath. See Lo2d's day. 


— 


Sacraments, 


4® T. 35. There are two ſacraments ordained of 
Chriſt our Lord in the goſpel, that is to ſay, baptiſm 
and the ſupper of the Lord. 
Thoſe five commonly called ſacraments, that is to ſay, 
confirmation, penance, orders, matrimony, and extreme 
unction, are not to be counted for ſacraments of the gol- 
pel : being ſuch as have grown partly of the corrupt fol- 
lowing of the apoſtles, partly are ſtates of life allowed by 
the ſcriptures ; bet yet have not like nature of ſacraments 


with baptiſm and the Lord's ſupper, for that they have net 
any viſible ſign or ceremony ordained of God, 


For the ſacrament of baptiſm, See the title Baptiſm. 
For the ſacrament of the Lord's ſupper, See the title 


Lodd's lupper. N 
SGacrilege. See Church. 
Sanctuary. See Churth. 
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Schools. 


T H E determinations in the courts of law, relative 
to this title, do not ſeem to be delivered with that 

iſion which is uſual] in other caſes, And indeed, 
excepting in an inſtance or two in the court of chancery 
(as will appear), the general law concerning fchools doth 
not ſeem to have been conſidered as yet upon full and 
ſolemn argument. And therefore liberty of animadver- 
ſion is taken in ſome of the following particulars, which 
would not be allowable in matters finally adjudged and 


ſettled. 


l. By the 7 & 8 N. e. 37. Whereas it would be a Power of founs 
great hindrance to learning and other good and charitable ion. b 


works, if perſons well inclined may not be permitted to 
found ſchools for the encouragement of learning, or to 
augment the revenues of ſchools already founded ; it ſhall 
be lawful for the king to grant licences to aliene, and to 
purchaſe and hold in mortmain, 

But by the 9 G. 2. c. 36. After June 24, 1736, no 
manors, Jands, tenements, rents, advowſons, or other 
hereditaments, corporeal or incorporeal. nor any ſum of 
money, goods, chattels, ſtoc ks in the publick funds, ſe- 
curities for money, or any other perſonal eſtate whatſo- 
ever, to be laid out or-ditpoſed of in the purchaſe of any 
lands tenements. or hereditaments, ſhall be given or any 
ways conveyed or ſettled (unleſs it be bon, fide for full 
and valuable conſideration), to or upon any perſon or 
perſons, bodies politick or corporate, or otherwiſe, for 
any eſtate or intereſt whatſoever, or any ways charged or 
incumbred, in truſt or for the benefit of any charitable 
uſes whatſoever ; unleſs ſuch appointment of lands, or of 
money or other perſonal eſtate (other than flocks in the 
publick funds.) be made by deed indented, ſealed, and 
delivered in the preſence of two witneſſes, twelve kalendar 
months at leaſt before the death of the donor, and be in- 
rolled in chancery within fix kalendar months next after 
the executipn thereof; and unleſs ſuch fock in the pub- 
lick unds be transferred in the publick books uſually kept 
for the transfer of ſtocks, fix kalendar months at leaſt be- 
fore the death of the donor: and unleſs the ſame be made 
to take effect in poſſeſſion for the charitable uſe intended, 
immediately from the making thereof, and be without 
Y 3 power 
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Licence. 


Schools. 


power of revocation, And any aſſurance otherwiſe made 


mall be void (4). 


2. By Can. 77. No man ſhall teach either in publick 
ſchool or private houſe, but ſuch as ſhall be allowed by 
the biſhop of the dioceſe, or ordinary of the plece, under 
his hand and ſeal; being found meet, as well for his 
learning and dexterity in teaching, as for ſober and honeſt 
converſation, and allo for right underflanding of God's 
true religion; and alſo except be firſt ſubſcribe ſimply to 
the firſt and third articles in the 36th canon, concerning 
the king's ſupremacy and the 29 articles of religion, and 
to the two firſt clauſes of the ſetond article concerning the 
book of common prayer, viz. that it containeth nothin 
contrary to the word of God, and may lawiu!ly be uſed, 

And in the cale of Cory and Pepper, J. 30 Car. 2. a 
conſultation was granted in the court of king's bench, 
againſt one who taught without licence in contempt of 
the canons ; and (the reporter ſays) the reaſon given by 
the court was, that the canons of 1603 are good by the 
ſtatute of the 25 Hen. 8. ſo long as they do not impugn 
the common law, or the prerogative royal. 2 Lev, 222, 
Gb}. 995. 4 

But this is unchronological 2nd abſurd : and as the office 
of a ſchoolmaſter is a Jay office (for where it is ſupplied 
by a clergyman, that is only accidental, aud not of any 
neceſſity at all ;) it is clear enough, that the canon by its 
own ſtrength in this caſe is not obligatory. 

Therefore we muſt ſeek out ſome other foundation of 
the eccleſiafiical jurifdiftion : and there are many quota» 
tions for this purpoſe ferched out of the ancient canon law 
{Grbſ. 1099.) ; which altho* perhaps not perfectly decilive, 
yet it muſt be owned they bear that way. 

The argument in Cox's caſe, ſeemeth, to contain the ſub- 
ſtance of what hath been alledged on both ſides in this 
matter; and concludeth in favour of the eccleſiaſtical ju- 
riſdiction. Which was thus: A. 1700. In the chaa- 
cery ; Cox was libelled againſt in the ſpiritual court at 
Exeter, for teaching ſchool without licence from the bi- 
ſhop: And on motion before the lord chancellor, an or- 
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 (#) For the expoſition of this act with regard to fchoo!s, fre 

main, vo. ii. p. 861. And rote Ld, Hardwicke"s 
opinion in Att, Cen. v. Middleton, 2 I. 430: That though 
a contrary policy prevailed at the time ot the reformation, the 
poor had better now be trained to agriculture than to * 
| « 1 er 
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der was made, that cauſe ſhould be ſhewn why a prob i- 
dition ſhould not go, and that in the mean time all things 
ſhould ſtay. On ſhewing cauſe, it was moved to dif- 
charge the faid order, alledging, that before the reforma- 
tion this was certainly of ecclefiaſtical juriſdiction; and 
in proof thereof, was cited the 14th canon of the coun- 
cil of Lateran held in the year 1215, which canon hath 
been received by cuſtom in this kingdom, and ſo made 
part of our eccleſiaſtical laws; that the ſtatute of the 
1 Eliz. c. 1. having reſtored the ſpiritual juriſdiction to 
the crown, which had been uſurped by the pope, imme- 
diately thereupon the queen ſet forth ecclefiiftical in- 
junctions, one of which was, that no man ſhould teach 
{chool without being allowed thereto by the ordinary; 
that it muſt be admitted, thefe injunctions were not con- 
firmed by any act of parliament, but their being reſerred to 
and mentioned in the 5 Zliz. c. 1. was an argument that 
the legiſlature did approve them ; that in the 12th year 
of that queen, the faid injunctions (and amongſt them, 
this of teaching ſchool without licence from the ordinary) 
were, by the convocation then fitting, turned into ca- 
nons ; that afterwards the ſtatute of the 23 Eliz. c. 1. 
was the firſt ſtatute that prohibited it; ſince which, two 
others had followed ; but none of them tended to deſtroy 
the eccleſiaſtical juriſdiction, only, by making the offence 
uniſhable in both courts, gave a remedy where there 
was none before ; that in the firſt year of king James, 
the convocation met, which reduced all the canons into 
one body, and then particularly made this canon, that 
none ſhould teach ſchool without licence from the ordi- 
nary; and tho* it might be difficult to prove that theſe 
canons were directly confirmed by act of parliament, yet 
there was a ſort of confirmation of them in the ſtatute of 
the 4 7a. c, 7. for the founding and incorporating a free 
grammar-ſchool at North- Leech in the county of 
Glouceſter, whereby the provoſt and ſcholars of queen's 
college in Oxford were to nominate the ſchoolmaſter and 
uſher of the ſaid ſchool, and to make ſuch ordinances for 
the government thereof as they ſhould ſee meet, ſo that 
the lame were not repugnant to the king's prerogative, to 
the laws and ſtatutes of the realm, or to any eccleſiaftical 
canons or conſlitutians of the church of England, But on the 
other (ide, it was anſwered, that there could not be one 
canon or precedent before the reformation cited to prove 
the keeping of ſchool to be, of eccleſiaſtical cognizance ; 


for that ſuppoſing the council of Latetan to have been in 
Y 4 every 
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every part thereof received in England, yet the canon cited 
did not prove the point for which it had been produced, 


that canon only appointing ſchoolmaſtets in every cathedral 


church, and ſuch ſchoolmaſters to be licenſed by the bi- 
ſhop; which was but reaſonable, namely, that he who 
taught in the biſhop's church, ſhould be approved of by 
the biſhop; that the teaching of ſchool was not in the nz. 
ture thereof ſpiritual ; and it would be hard to affirm, that 
it was of eccleſiaſtical juriſdiction, or cognizable by the old 
eccleſiaſtical laws of the kiogdom received by common 
uſe, at the ſame time that not one ſingle precedent of any 
ſuch law ar uſage before the reformation was to be found ; 
and that as to the canons made ſince, they did not bind a 
layman (as Cox was ſuggeſted to be) becauſe the laity 
was not repreſented in convocation ; neither could a re. 
ference to the canons in a private act of parliament add 
any greater weight to them than they had before; that 
this was a caſe which deſerved great conſideration, havin 


| before been in the other courts of Weftminſter-hall, where 


ſeveral prohib.tions had been granted on this very ſame 
point, in order that it might receive a judicial determina- 
tion, but the other fide would never venture to go on; as 
in Oldheld's caſe, M. g W. the coſe of Belcham and Bar- 
nardiſton, E. 10 W. () Chedwick's caſe, M. 10 W. 
Scorier's caſe, . 1 W. and one Daviſon's caſe, T. 12 
W. (m) that ſuppoling it to have been originally a ſpiritual 


crime, yet being now made temporal by ſeveral acts of 


parliament, it was thereby drawn from the ſpiritual to the 
temporal jutiſdiction By Wright lord keeper: Both courts 
may have a concurrent juriſdiction; and a crime may be 
puniſhable both in the one and in the other ; The canons 
of a convocation do not bind the laity without an act of 
parliament; But I always. was, and ſtill am of opinion, 
that keeping of ſchool is by the old laws of England of 
eccleſiaſtical cognizance : And therefore let the order for a 
prohibition be diſcharged, W hereupon it was moved, that 
this libel was for teaching ſchool generally, without ſhew- 
ing what kind of ſchool; and the court chriſtian could not 
have juriſdiction of wiiting ſchools, reading ſchools, dan- 
cing ſchools, or ſuch like. To which the lord keeper 
aſſented, and thereupon granted a probibition as to the 
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teaching of all ſchools, except grammar ſchools, which 
he thought to be of eccleliaſtical cognizance. 1 P. 
Vill. 29. . 1 

In ſhort, the reaſon why before the reformation there 
are no canons to be found, aſſerting the juriſdiction of the 


ordinary over ſchoblmaſters, except among the clergy 


in their own Cathedrals, ſeems to be, that in fact, they 
diſcouraged learning every where elſe, thereby exalting 
their own ſuperiority in knowiedge, ] 

By a& of parliament the caſe ſtands thus : | 

By the 23 El'z. c. 1 IF any perſon or perfons, body poli- 
tick cr corporate, Mall keep or maintain any ſchoelmaſter which 
ſhall not repair to ſome church chapel or uſual place of common 
prayer, er be allowed by the biſhop or ordinary of the diaceſe 
where ſuch ſchaolmafter ſhall be ſo kept ; he ſhall upon conviction 
in the courts at Miſiminſter, or at the aſſixes, or quarter ſeſ- 
ſrans of the peace, for fett for every month ſo keeping him 10 l.; 
one third to the king, one third to the poor, and one third to 
him that ſhall jue : and ſuch jc,00!mafter or teacher, preſum- 
ing to teach contrary to this act, and being thercof lawfully 
connect, jhall be dijabled to le a teacher of youth, and ſuffer 
inpriſanment without bail or mainprize for one year. 

The following caſe ſeemeth to have happened upon this 
ſtatute ; which in the adjudication, by ſome overſight, 
hath not been attended to: viz, E. 13 UV. K. and Douſe. 
The defendant was indicted for having kept a. ſchool 
without licence of the biſhop of the dioceſe, againſt the 
form of the ſtatute, Upon which it was moved to quaſh 
the indictment (being removed into the king's bench by 
certiorari), and the exceptions taken to the indictment 
were, 1. That there was no ſtatute that prokibited keep- 
ing ſchool without licence, but the x 7a. c. 4. / 9. and 
the laid act preſcribed another method of proceeding. 
2. This indictment was found before the juſtices of the 
peace at the quarter ſeſſions; and they have no power by 
the act, and therefore it was void. 3. This ſchool was 
not within the act of the 1 7a. becauſe the act extends 
but to grammar ſchools; and this ſchool was for writing 
and reading. And afterwards, after a rule made to ſhew 
cauſe, the indictment was quaſhed. L. Raym. 672. 

Further: By the x Fa. c 4. . 9. No perſon ſhall keep 
any ſchool, or be a ſchoolmafler out of any of the univerſities 
or colleges of this realm, except it be in ſome public or free 
grammar ſchool, or in ſome ſuch nobleman's or gentleman's 
bouſelas are not recuſants, or 1 the ſame ſcheolmaſter ball 
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be ſpecially licenſed thertunto by the archbiſtep biſhop or gas, 
dian of the fpirituattirs of that dioceſe ; upon pain that as wy] 
the ſchoolmaſier, as alſo the party that ſhall retain or maintaiy 
any fuch ſchoolmaſter, ſhall forfeit each of them for every day 
fo wittingly offending 40 /þ. ; half io the king, and balf to bin 


that ſhall ſue. 

And by the 13 & 14 C. 2. c. 4. Every ſchoolma/ter keth- 
ing any publick or private ſchaol, and every per ſou inftruing 
er teaching any youth in any houſe or private family as a tutor 
er ſchoolmaſter, ſball before his admiſſion ſubſcribe the declara- 
tion following, vi. I A. B. do declare, that I will con- 
* form to the liturgy of the church of England, as it is 
„% now by law eftabliſhed.” FHhich ſball be fibſcribed be- 
fre the archbiſhop, biſhap, or ordinary of the diaceſe ; on pain 
that every perſin ſo failing in ſuch ſubſcription, ſhell for ſeit 
his ſehool, and be utterly diſabled and iplo facto deprived if 
the fame, and the ſaid ſchool ſhall be void as if ſuch per an fi 
failing were naturally dead. 

And if any ſchoolmaſler, or ather perſon, in/Irufing or 
teaching youth in any friat- houſe or family as a tuter or ſchoul= 
maſter, ſhall inſtruct or teach any youth as a tutor or ſclool- 
maſier, before licence abidined from the ar chbiſhap, biſhop, er 
ordinary of the dioceſe, according to the laws and flatutes of this 
realm, (for which he ſhal! pay 12 d. only,] and before fuch ſub- 

feription as afrreſid ; he ſhall for the firfl off. nce ſuffer thru 
months impriſonment without bail ; and for every ſecond, and 
ether fach offence, ſhall ſuffer three months impriſonment with- 
out bail, and alſo forfeit to the king the ſum of 51. /. 8,9, 


; 10, 11. 


MH. 9 G. 2. The king againſt the biſhop of Litchfield and 
Coventry. A mandamus iſſued to the biſhop, to grant a 
Jicence to Ruſbtuorth a clergyman, who was nominated 
uſher of a free grammar ſchool within his dioceſe. To 
which he returned, that a caveat had been entred by ſome 
of the principal inhabitants of the place, with articles an- 
nexed, accuſing him of drunkenneſs, incontinency, and 
neglect of preaching, and reading prayers; and that the 
caveat being warned, he was proceeding to inquire into 
the truth of theſe things when the mandamus came : and 
therefore he had ſuſpended the licenſing him. And with- 
out entring much into the arguments, whether the biſhop 
hath the power of licenſing ; the court held, that the ze- 
turn ſhould be allowed as a temporary excule.; for tho 
the act of the 13 & 14 C. 2. c. 4. obligeth them only 10 
aſſent to and ſubſcribe the declaration, yet it adds, 46d. 
ing to the laws and /tatutes ef this realm, which * 
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ſeih ſome neceſſary qualifications, which it is reaſonable 
ſhould be examined into. Str. 1023. 

By the ſeveral Ramp acts, the licence to ſchoolmaſters 
and tutors ſhall be on a double 5 th. ſt amp. 

[The ordinary may allo examine the party applying for 
a licenc* to teach a grammar ſchool, as to his learning, as 
well as his morality and religion; and it is a good return 
to a mandamus to the ordinary to grant a licence, to ſtate 
that he ſuſpended the granting of it until the party would 
ſubmit himſelf to be examined “ touching his ſufficiency 
in learning.” Nx v. the Archbiſhop of York. 6 J. Rep. 

O. ; 
fy licence obtained; the ſchoolmaſter muſt take the 
oaths, and exhibit a certificate of his having received the 
ſacrament, at the quarter ſeſſions, as other pet ſons quali- 
ſying for offices. | 

And by Can. 137. Every ſchoolmaſter ſhall, at the bi- 
ſhop's firſt viſitation, or at the next viſitation after his ad- 
miſſion, exhibit his licence, to be by the ſaid biſhop either 
allowed, or (if there be juſt cauſe) diſallowed 2nd re- 
jected. 


The ordinvry 
may exam ne 2 
{choolmafter ap- 
plying for a li- 
cence, as to hiv 
morality, religi- 
on, and learning. 


3. By the 11 C12 V. c. 4. If any papiſt, or perfon Rom . he. 


making profeſſion of the popiſh religion, ſhall keep ſchool, 
or take upon himſelf the education or government ot board- 
ing of youth; he ſhall be adjudged to perpetual impriſon- 
ment, in ſuch place within this kingdom, as the king by 
advice of his privy council ſhall appoint. /. 3. 

[But by 31 G. 3. c. 32. f.13—17. No eccleſiaſtick 
or other perſon protefling the Roman catholick religion who 
ſhall take and ſubſcribe the oath of allegiance abjuration 
and declaration thereby preſcribed (for which ſee Oaths, 
20. B.) ſhall be proſecuted in any court whatſoever for 
teaching ahd inſtructing youth as a tutor or ſchoolmaſter, 
But before any perſon ſhall be permitted to keep a ſchool 
for the education of youth, his or her name as a Roman 
catholick (choolmaſter or ſchool miſtreſs (hall be recorded at 
the quarter or general ſeſſion of the peace for the county 
or other divilion or place where ſuch ſchool ſhall be ſituat- 
ed by the clerk of the peace of the ſaid court, who is to 
record ſuch name and deſcription, and to give a certificate 
thereof on demand. Provided that nothing in that act 
contained ſhall make it lawful to found endow or eſta- 
biith any religious order or ſociety of perſons bound by 
monallick or religious vows, or any ſchool academy or col- 
lege, by perſons -profeſſing the Roman catholick religion, 
within thele realms, or the dominions thereunto belong- 

ing; 
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ing; and that all uſes truſts and diſpenſations whether of 


real or perſonal property which immediately before the 24 
June 1791, ſhall be deemed to be ſuperſtitious or unlaw- 
ful ſhall continue to be ſo deemed and taken. Provided 
alſo that no pet ſon proſeſſing the Roman catholick religion 
ſhall obtain or hold the maſterſhip of any college or ſchool 
of royal foundation, or of an endowed college or ſchool 
for the education of youth, or ſhall keep a ſchool in either 
of the univerſities, or ſhall receive into his ſchool for edu- 
cation the child of any proteſtant father, ] 

4. By the 17 C. 2. c. 2. It (hal! not be lawful for any 
perſon who ſhali take upon him to teach or prezch in any 
meeting or conventicle under pretence of any exerciſe of 
religion, or for any other perſon who ſhall not firſt take 
and ſubſcribe the oath following, and who ſhall not fre- 
quent divine ſervice eſtabliſhed by the Jaws of this king- 
dom,——-to teach any publick or private ſchool, or take 
any boarders or tablers that are taught and inſtruded by 
himſelf or any other; on pain of 40 l. one third to the 
king, one third to the poor, and one third to him that 
ſhall ſue in the courts at Weſtminſter or at the aſſ zes or 
quarter ſeſſions. Which ozth is as followeth: „“I A, B. 
« do (wear, that it is not lawful upon any pretence what- 
« ſoever, to take arms againſt the king; and that I do 
„% abhor that traiterous polition of taking arms by his au- 
« thority againſt his perſon, or againſt thoſe that are com- 
© miſſioned by him in purſuance of ſuch commiſſions ; and 
% that I will not at any time endeavour any alteration of 
« government either in church or ſtate,” 

But by the 1 1 c. 18. commonly call d the act of to- 
jeration; neither the ſaid act, nor the before-tecited act 
of the 23 Eliz. c. 1. nor any other made againſt papiſts 
or popiſh recuſants (except as therein excepted), ſhall 
extend to proteſtant diſſenters qualified according to that 
act. 

And by the 19 G. 3. c. 44. No diſſenting miniſter, 
nor any other proteſtant diſſenting from the church of 
England, who ſhall take the oaths and ſubſcribe the de- 
claration directed by the ſaid act of x V. and another de- 
claration injoined by this preſent act (for which fee Title 
Diſſenters) (hall be proſecuted in any court whatſoever, 
for teaching and indtructing youth as a tutor or ſchool- 
maſter, Provided, that this ſhall not extend to the en- 
abling any perſon diflenting from the church of England 
to hold the maſterſhip of any college or ſchool of royal 


foundation, or of any other cadowed college or ſchool 0 
tne 


Schools. i 


the education of youth, unleſs the ſame ſhall have been 
founded ſince the firſt year of //il/iam and Mary, for the 
immediate uſe and benefit of proteſtant diſſenters. 

5. In Bales's caſe, H. 21 C. 2. it was held, that 
where the patronage is not in the ordinary, but in feoffees 
or other patrons ; the ordinary cannot put a man out: and 
a prohibition was granted; the ſuggeſtion for which was, 
that he came in by election, and that it was his freehold. 
2 Keb. 544. e! | 

Upon which Dr. Gibſon juſtly obſerves, that if this be 
any bar to his being deprived by ordinary authority; the 
preſentation to a benefice by a Jay patron, and the parſon's 
ſreehold in that benefice, would be as good a plea againſt 
the deprivation of the parſon by the like authority. And 
yet this plea hath been always rejected by the temporal 
courts, And in one circumſtance at leaſt, the being de- 
prived of a ſchool, notwithſtanding the notion of a free- 
hold, is more naturally ſuppoſed, than deprivation of a 
denefice; becauſe the licence to a ſchool is only during 
pleaſure, whereas the" inſtitution to a benefice is abſolute 
and unlimited. GH. 1110. 

6. By Can. 78. In what pariſh church or chapel ſoever 


there is a curate, which is a maſter of arts, or bachelor 


of arts, or is otherwiſe well able to teach youth, and will, 


willingly fo do, for the better increaſe of his living, and, 
training up of children in principles of true religion; we 
will and ordain; that a licence to teach youth of the pariſh 
where he ſerveth, be granted to none by the ordinary of 
that place, but only to the ſaid curate : Provided always, 
that this conſtitution ſhall not extend to any pariſh or cha- 
pel in country towns, where there is a publick ſchool 
founded alovidy in which caſe, we think it not meet to 
allow any to teach grammar, but only him that is allowed 
for the faid publick ſchool, 

7. By Can. 79. All ſchoolmaſters ſhall teach in engliſh or 
latin, as the children are able to bear, the larger or ſhorter 
catechiſm, heretofore by publick authority ſet forth, And as 
often as any ſermon ſhall be upon holy and feftrval days, within 
the pariſh where they teach, they ſhall bring their ſebalars to the 
church where ſuch ſermon ſhall be made, and there ſee them 
quietly and ſoberly behave themſelves, and ſhall examine them at 
times convenient afler their return, whit they have born away 
of ſuch ſermons, Upon other days, and at other times, they 
Hall tram them up with ſuch ſentences of holy ſeriptures, as 
ſhall be meſt expedient to induce them to all godlineſs. And 
they ſhall teach the grammar ſet forth by king Henry the eighth, 


and 
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and continued in the times of king Edward the faxth and queen 
Elizabeth of noble memory, and none other. And if any 
ſchoolmaſber, teing licenſed, and having ſubſcribed as is aſere- 


aid, full effend in any of the premiſes, or eitber ſpeek write 
ar trach againſt any thing whereunto he hath formerly ſubſcribed, 


if upon admmition by the ordinary he ds not amend and reform 
mie,, let him be ſuſpended from teaching ſchuel any longer, 

T he larger or ſbof ter catechiſn] Ihe larger is that in the 
bock of common prayer: The ſhorter was a catechiſm 
ſet tarch by king Edward the fixth, which he by his letters 
patents commanced to be taught in al ſchools ; which was 
examined, reviewed, and corrected in the convocation of 
1562, and publiſhed with choſe improvements in 1570, to 
be a guide to the younger clergy in the ſtudy of divinity, 
as containing the ſum and ſubſtance of our reformed reli- 
gion. Gibſ. 374. 

Shall bring their ſcbslars ta the church] E. 10 & 11 N. 
P:icham and Barnardiſ{;n, The chief queſtion was, whe- 
ther a ſchoolmaſtet might be proſecuted in the eccleſiaſtical 
oourt-for not bringing his ſcholars to church, contrary to 
this canon. And it was the opinion of the court that the 


ſchoolmaſter, being a layman, was not bound by the canons, 


1 P. Will. 32. 
Grammar] Compiled and ſet forth by William Lilly and 


© others ſpecially appointed by his majeſty; in the preface 


Sabi ed to a 
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to which book it is declared, that “ as for the diverſity 
« of grammars, it is well and profitably taken away by 
the king's majeſty's wiſdom z who foreſeeing the incon. 
„ yenience, and favpurably providing the remedy, cauſed 
one kind of grammar by ſundry learned men to be dili- 
„ gently drawn, and ſo to be ſet out only; every where 
to be taught for the uſe of learners, and for avoiding 
the hurt in changing of ſchoolmaſters.“ 

8. By the 43 El. . 4. Where lands rents annvitics 
goods or money, given for maintenance of free ſchools or 
ichools of learning, have been miſapplied, and there are 
no ſpecial viſitors or governors appointed by the founder ; 
the lord chancellor may award commiſſions under the great 
ſeal, to inguice and take order therein, 

9. Whether a mandamus lieth for reſtoting a ſchool- 
matter or uſher, when in fact they have been deprived by 
the local viſitors, is doubtfully ſpoken of in the books of 
common law; and the pleadings upon them ſeem not to 
touch the preſent point, but to turn chiefly upon this, 
Wc ther they,are to be accounted offices of a publick or 
private nature. 'Gibſ. 1110. | 10 
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Thus in the caſe of the ling againſt the bailiffs of Mr. 
4h, A mandamus was granted, to teſtore a man to the 
office of under-{choolmaſter of a grammar ſchool at Mor- 
peth, founded by king Edward the fixth : The ſame be- 
ing of a publick nature, being derived from the crown. 
Str. 38. | 

Aud the diſtiaction ſeemeth to be this: If they ſhall de 
deemed of a publick nature, as conſtituted for publick 
government z they ſhall be — to the jutiſdiction ot 


the king's courts of common law ; but if they be judged 


matters oly! of private cbarity, then they are ſubject 10 
the rules and ſtatutes which the founder ardains, and 
to the viſitor whom he appoints, aud to no other. L. 
Raym. 5 a 


In the caſe of colleges in the univerſities, whether 


funded by the king or by any other, it ſeemeth now to 
be ſettled, that they are to be conſidered as private eſta- 
bliſhments, ſubject only to the founder, and to the viſitot 
whom he appointeth :- and it doth not ſeem eaſy to diſcern 
any diffetence between ſchools and colleges in this re- 
ſpect n). = | 

10 H. 1725. Eden and Filer, The free grammar 
ſchool of - Birmingham was founded by king Edward the 
lixth, who | endowed the ſaid ſchool, and dy his letters 
patent appointed perpetuel governors thereof, who were 
thereby enabled to make Jaws and ordinances for the bet- 
ter government-of the faid ſchool, but by the letters pa- 
tent no ex preſs viſitor was appointed, and the legal eftate 
of the endowment was veſted in theſe governors. After a 
commiſſion had iſſued under the great ſea! to inſpect the 
management of the governors, and all the exceptions be- 
ing already heard and over-tuled, it was now objected to 
this commiſſion, that the king having appointed gover- 
nors, had by implication made them viſitors likewiſe; the 
conſequence of which was, that the crown could not 
iſſue a commiſſion to viſit or inſpect the conduct of theſe 
governors. The matter firſt came on before lord chan- 
ceyor Macclesfield; and afterwards before lord King, who 
deſued the aſſiſtance of lord chief juſtice Eyre, and lord 
chief baron Gilbert; and accordingly the opiaion of the 
Curt was now delivered ſeriatim, that the commiſſion was 
good, 1. It was laid down as a rule, that where the 
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king is founder, in that caſe his majeſty and his ſucceſſors 
are viſitors ; but where a private perſon is founder, there 
ſuch private perſon and his heirs are by implication of 
Jaw vifitors. 2. That tho* this viſitatorial power did re. 
ſult to the founder and his heirs, yet the founder might 
veſt or ſubſtitute ſuch viſitatorial right in any other perſon 
of his heirs. 3. They conceived it to be unreaſonable, 
that where governors are appointed, theſe by conftruQtion 
of law and without any more ſhould be viſitors, ſhould 
have an abſolute power, and remain exempt from being 
viſited themſelves. And therefore, 4. That in thoſe 
caſes. where the governors of viſitors are ſaid not to be ac. 
countable, it muſt be intended, where ſuch governors 
have the power of government only, and not where they 


have the legal eſtate and are intruſted with the receipt of 


the rents and profits (as in the preſent caſe) ; for it would 
be of the moſt pernicious conſequence, that any perſons 
intruſted with the receipt of rents and profits, and eſpe- 
cially for a charity, tho“ they miſemploy never ſo much 
theſe rents and profits, ſhould 4 et not be accountable for 
their receipts : this would be ſuch a privilege, as might 
of itſelf be a temptation to a breach of truſt, 5. That 
the word governor did not itſelf imply viſitor; and to 
make ſuch a conſtruction of a word, againſt the common 
and natural. meaning of it, and when ſuch a' ſtrained con- 
ſtruction could not be for the benefit, but rather to the 
great prejudice of the charity, would be very unreaſonable; 
beſides, it would be making the king's charter operate to 
a double intent, which ought not to be. And the com- 
miſſion under the great ſeal was reſolved to be well iſſued, 
2 P. Will. 325. | 

11. The following caſe relateth particularly to a 
church; but js equaliv applicable to and far more ſte- 
quently happeneth in the eaſe of ſchools, It is that of 
Waitham church, H. 1716. Edward Denny, earl of Nor- 
wich, being ſeiſed by grant from king. Edward the ſixth, 
of the ſcite and demeſnes of the diflolved monaſtery of 
Waltham Holy Croſs, and of the manor of Waltham, 
and bf the patronage of the church of Waltham, and of 
the right of nominating a miniſter to officiate in the ſaid 
church, it being a donative, the abbey being of royal 
foundation, by bis will in 1636, amongſt other things 
the ſaid carl deviſed a houſe in Waltham, and a rent 
charge of 100 l. a year, and ten loads of wood to be annu- 
ally taken out of the foreſt of Waltham, and his right of 


nomine ing a miniſter to officiate in the ſaid _— 
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tix truſtees and their heirs, of which Sir Robert Atkins 

was one, in truſt for the perpetual maintenance of the i 
miniſter, to be from time to time nominated by the truſ- 44 
tees; and directed that when the truſtees were reduced to 2 
the number of three, they ſhould chuſe others. It ſo fell *# 
out, that all the truſtees, except Sir Robert Atkins, were 1 
dead; and he alone took upon him to enfeoff others to | 
fill up the number; and now the ſurviving truſtees (of 7 


the ſaid Sir Robert's appointment) did nominate Lapthorn 6 
to officiate ; and the lady Floyer and Campion, who were br 
owners of the diſſolved monaftery and of the manor, is 
claimed the right of nomination to the donative, and had 4 
nominated Cowper to officiate there, and he was got into 1 


poſſeflion, The bill was, that Lapthorn might be ad- 
mitted to officiate there, to be quieted in the poſſeſſion, 
and to have an account of the profits. By the defendants 
it was amongſt other things inked, that the truſtees hav- 
ing neglected to convey over to others, when they were 
= to the number of three, and the legal eſtate com- 
ing only to one ſingle truſtee, he had not power to ele&t 
others; but by that means the right of nomination reſulted 
back to the grantor, and belonged to the defendants, who 
had the eſtate, and ſtood in his place; or at leaſt the court 
ought to appoint ſuch truſtees as ſhould be thought pro- 
per. By Cowper, lord chancellor; it is only directory 
to the truſtees, that when reduced to three, they ſhould 
fill up the number of truſtees ; and therefore altho' they 
neglected ſo to do, that would not extinguiſh or deter- 
mine their right; and Sir Robert Atkins, the only ſurvi- 
ving truſtee, had a better right than any one elſe could 
pretend to, and might well convey over to other truſtees 3 
it was but what he ought to have done: and it was decreed 
for the plaintiff with colts, and an account of profits z 
but the maſter to. allow a a reaſonable ſalary to Cowper, 
whilſt be officiated there, 2 Yern. 749. 

12. By the 43 Eliz. c. 2. All lands within the pariſh Taxes, 
are to be aſſeſſed to the poor rate. N 

But by the annual acts for the Ind tax, it is provided, 
that the ſame ſhall not extend to charge any maſters or 
uſhers of any ſchools, for or in reſpe& of any ſtipend, 
wages, rents, or profits, ariſiag or growing due to them, 
in reſpect of their ſaid places or employments. 

Provided, that nothing herein ſhall extend to diſcharge 
any tenant of any. the houſes or lands belonging to the 
laid ſchools, ho by their leaſes or other contracts are 
obliged to pay all rates, taxes, and impoſitions whatſo- 
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ever; but that they ſhall be rated and pay all ſuch ratet, 
taxes, and impoſitions. | 

And ia general, it is provided, that all ſuch lands re. 
venues or rents, ſettled to any charitable or pious uſe, as 
were aſſeſſed in the 4th year of Mill. & Mar, ſhall be liable 
to be charged; and that no other lands, tenements or 
hereditaments, revenues, or rents whatſoever, then ſet- 
fled to any cbaritable or pious uſes, as aforeſaid, ſhall be 
charged, 

And the reaſon of this diſtinction ſeemeth to be, be- 
cauſe in that year, the ſums to be * were fixed and 
determined upon every particular diviſion; lands which 
were then appropriated to charities being exempted out of 
the valuation : therefore it is no hardſhip upon the neigh- 
bourhood, that lands then exempted ſhould be exempted 
ſtill, for the other lands pay no more upon the account 
of ſuch exemption : but if lands appropriated to charities 
fince that time ſhould by ſuch appropriation become ex- 
empted, this would lay a greater burden upon all the reſt, 
becauſe the ſame individual ſum upon the whole diviſion 
is to be raiſed ſtill. 


Seats in churches, See Church, 
Sees of biſhops. See Cathedrals. 
Select Veſtry. See Veſtry, in the title Church, 


Sentence. 


A Sentence is either definitive, or interlocutory : 
| A definitive ſentence is that, which puts an end to 
the ſuit jo controverſy, and regards the principal matter 
in queſtion : | 

An interlcutory ſentence determines only ſome incident 
or emergent matter in the proceeding, as ſome exception, 
or the like; but doth not affect the principal matter in 
controverſy. . Hl. Par. 487. | 

By the ancient canon law, ſentence of ſuſpenfion, or 


excommunication, ought not to be given without a pre- 
vious admonition ; unleſs the offence is ſuch as in its 
own nature immediately requires ſuch ſentence. In arch- 
biſhop Arundel's regiſter, mention is made of an appeal 
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Sentence. | 


from 2 ſentence of ſuſpenſion, as unjuſt for want of a 
canonical admonition. Grbſ. 1046. 

And every ſentence muſt be in writing; otherwiſe it 
deſerves not the name of a ſentence, and needeth not the 
formality of an appeal to reverſe it. Id. 1047. (o) 

And by the ſeveral ſtamp acts, every ſentence or final 
decree muſt be on a double ſixpenny ſtamp. 

And the ſentence muſt be pronounced in the preſence 
of both parties; otherwiſe, ſentence given in the abſenes 
of one of the parties is void. 74. 


Sentences upon the church wall. See Church, 
Separatiſts. See Dilſenters, 


Sequeſtration, 


. WHEN a living becomes void by the death of 

an incumbent, or otherwiſe; the ordinary is to 
ſend out his ſequeſtration, to have the cute ſupplied, and 
to preſerve the profits (after the expences deducted) for the 
uſe of the ſucceſſor. God. Append. 14. 


2. Sometimes a benefice is kept under ſequeſtration Where none will 
for many years together, or wholly ; namely, when it is — che bene 


of ſo ſmall value, that no clergyman fit to ſerve the cure will 
de at the charge of taking it by inſtitution: In which 
cale, the ſequeſtration is committed ſometimes to the curate 
only, ſometimes to the curate and churchwardens jointly. 


Jebnſ. 121. [See for this Ulacation. ] 


3. Sometimes the fruits and profits of a living which During ſuits 


is in controverſy, either by the conſent of parties, or the 
judge's authority, are ſequeſtered and placed for ſafety, 
in a third band. And thus where two different titles 
are ſet on foot, the rights are carefully preſerved, and 
given to him for whom: the cauſe is adjudged, Gad. 
Append, 14. 


— 


2 | 
(e) That is, by the cation law, muſt be reduced to writing, 

and then pronounced in the preſence of the parties by the 

Judge ſtanding. C. 24-4, 8. C. 3. 9. 11. inf. J. C. 3. 15. 


Z 2 | | And 


During the ra- 
cancy of a bent» 


340 


Neglect of duty. 


Debt, 


Dilapidations, 


Sequeſtration. 

And the judge is alſo wont to appoint ſome miniffer to 
ſerve the cure, for the time that the controverſy ſhall de. 
pend ; ard to command thoſe to whom the ſequeſtration is 
committed, to allow ſuch ſalary as he ſhall aſſign out of 
the profits of the church to the parſon that he orders to 
attend the cure. Watſon, c. 30. 

4. Sometimes for neglect of ſerving the cure, the profits 
of the living are to be ſequeſtred. Id. 15. 

F. Sometimes upon the king's writ to the biſhop, to (- 
tisfy the debts of the incumbent. Id. 

And this is, where a judgment hath been obtained againſt 
a clergyman, and upon a fieri factas directed to the ſheriff 
to levy the debt and damages, he returns, that the defend. 
ant is a clerk beneficed having no lay fee. Whereupon 
a levart facias is directed to the biſhop to levy the ſame of 
his eccleſiaſtical goods, and by virtue thereof the tithes 
ſhall be ſequeſtred, 

And in this caſe the biſhop may name the ſequeſtratory 
himſelf, or may. grant the ſequeſtration to ſuch perſons 
as ſhall be named by the party who obtained the writ. 

If the ſequeſtration be laid and executed before the day 
of the return of the writ ; the mean profits may be taken 
by virtue of the ſequeſtration after the writ is made re- 
turnable, otherwiſe not. 

6. Sometimes when the houſes and chancels that the 
incumbent is bound to repair, are ruined and ready to 
fall, if after due admonition they ſhall delay to begin to 
amend the ſame within two months; then the biſhop of 
the Goceſe, that time being elapſed, ſhall ſequeſter the 
fruits and tithes till thoſe defects are amended: and 
though the admonition proceed from the archdeacon, 
yet the biſhop only hath the power of ſequeſtration, 
Gad. Append. 14. | 

7. Stratford. If an appeal be made againſt a ſentence 
of ſequeſtration, and lawfully proſecuted ; the party ſequeſ- 
tred ſhall enjoy the profits, pending the appeal. Ling. 104. 

8. It is uſual for the eccleſiaſtical judge, to take bond 
of the ſequeſtrators, well and truly to gather and receive 
the tithes fruits and other profits, and to render a juſt ac 
count. Maiſ. c. 30. | 
And thoſe to whom the ſequeſtration is committed, are to 
cauſe the ſame to be publiſhed in the reſpeRive churches, 
in the time of divine ſervice, 14d. 

It is beſt and moſt legal for the ſequeſtrators, to receive 
the tithes and dues in kind. | But 
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But the ſequeſtrators cannot maintain an action for 
tithes in their own name, at the common law, nor in any 
of the king's temporal courts ; but only in the ſpiritual 
court or before the juſtices of the peace where they have 

wer by law to take cognizance. Fohn/. 122. 

Thus in the caſe of Berwick and Swanton, T. 1692, 
It was reſolved in the court of exchequer, that a ſequeſ- 
trator cannot bring a bill alone for tithes ; becauſe he is 
but as a bailiff, and accountable to the biſhop, and hath 
no intereſt, Bunb. 192. 

After the ſequeſtrators have performed the duty re- 
quired, the ſequeſtration is to be taken off, and applica- 
tion of the profits, to be made according to the direction 
of the ordinary. And he ſhall -allow to them a reaſon- 
able ſum out- of the profits, according to the trouble 
they ſhall have had in gathering the tithes, And he is 
alſo to allow for the ſupply of the cure, what ſhall be 
convenient, relation being had to the charge, and to the 
profits; and likewiſe for the maintenance of the incum- 
bent and of his family (in caſe where there is an incum- 
bent), if he hath not otherwiſe ſufficient to maintain 
them. 5 

If the ſequeſtrators refuſe to deliver up their charge, 
they ſhall be compelled thereunto by the eccleſiaſtical 
judge; and if they ſhall, being called thereunto, delay to 
give an account, it is uſual for the judge te deliver unto 
the party grieved the bond given, with a warrant of at- 
torney to ſue for the penalty thereof to his own uſe at the 
common law, Hatf. c. 30. 

Therefore, if the incumbent is not ſatished with what 
the ſequeſtrators have done in the execution of their 
charge, his proper remedy is by application to the ſpiri- 
tual judge; and if he ſhall think bimfelf aggrieved by the 
determination of ſuch judge, he may appeal to a ſuperior 
Juriſdiction. Sometimes a bill in equity hath been 
brought; which yet, as it ſeemeth, ought not to be 
brought againſt the ſequeſtrators ſolely, for that they 
are only bailiffs or receivers, and have no intereſt : As 
in the caſe of Fones and Barret, H. 1724. On a bill by 
the vicar of Weſt Dean in the county of Suſſex againſt 
the defendant, who was ſequeſtrator, for an account of 
the profits received during the vacation: it was objected 
for the defendant, that the biſhop ought to have been 
made a party, ſince the ſequeſtrator is accountable to 


him for what he receives; and the court ſeemed to 
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think the biſhop ſhould have been a party; but by con- 
ſent the cauſe was referred to the biſhop of the dioceſe. 
Bunb. 192. 


Sermons. See Publick worſhip. 


Serton. 


TH E ſerton, ſee ſten, ſegerflane, (ſacriſta, the keeper of 
the holy things belonging to the divine worſhip.) 
ſeemeth to be the ſame wich the Hiarius in the Romiſh 
church; and is appointed by the miniſter or others, and 
receiveth his ſalary according to the cuſtom of each pariſh, 
It hath been adjudged, that a mandamus lies to reſtore 
a ſexton ; though as to this the court at fiilt doubted, 
becauſe he was rather a ſervant to the pariſh than an offi- 
cer, or one that had a freehold in his place : But upon 
a certificate ſhewn from the miniſter, and divers of the 
pariſh, that the cuſtom was to chuſe a ſexton, and that 
he held it for his life, and that he had 2 d. a year of 
every houſe within the pariſh ; they granted a mandamus, 
directed to the churchwardens to reſtore him. 3 Bac. Abr. 
30. 

T. 12 G. Olive and Ingram. In aſſumpſit for money 
had and received to the plaintiff 's ule, a caſe was made 
at niſi prius for the opinion of the court; that there he- 
ing a Vacancy in the office of ſexton of the pariſh of St. 
Botolph without Alderſgate in the city of London, the 
plaintiff and Sarah Bly were candidates ; and Sarah Bly 
had 169 indiſputable votes, and 40 which were given by 
women, who were houſekeepers and paid to the church 
and poor; that the plaintiff had 174 indiſputable votes, 
and 22 other votes given by ſuch women as aforeſaid ; 
That Sarah Bly was declared duly elected: upon which 
the plaintiff brought a mandamus, and was {worn in, 
and the defendant had received 5 ſh. belonging to the 
office, In this caſe two points were made: 1. Whether 
2 woman was Capable of being choſen ſexton. And 
2+ Whether women could vote in the eleCtion. As fo 
the firſt, the court ſeemed to have no difficulty about it; 
there having been many caſes where offices of greater 


conſequence have been held by women, and there being 


many women ſextans at that time in London ; in tbe 


ſecond year of queen Anne, a woman was appointed go- 
19 YER! 


Sexton, 
yernor of Chelmsford workhouſe : lady Broughton was 
keeper of the Gatehouſe : lady Packington was the re- 
turning officer for members at Aileſbury, As to the ſe- 
cond point, it was ſhewn, that women cannot vote for 
members of parliament or coroners, and yet they have 
freehold, and contribute to all publick charges; and 
tho” they vote in the monied companies, yet that is b 
virtue of the acts which give the right to all perſons poſ- 
ſeſſed of ſo much ſtock ; that military tenures never de- 
ſcended to them. But the court notwithſtanding held, 
that this being an office that did not concern the publick, 
or the care and inſpection of the morals of the pariſhioners ; 
there was no reaſon to exclude women, who paid rates, 
from the privilege of voting: they obſerved, here was 
no uſage of excluding them ſtated, which perhaps might 
have altered the caſe; and that as this caſe was ſtated, 
the plaintiff did not appear to have been duly elected; 
and therefore there ought to be judgment againſt him, 
Kr. 1114. 

M. 5G. K. and the churchwardens of Thame in Ox- 
fordſhire, They who have power to appoint a ſexton, 
have power to diſplace him at pleaſure. Str. 115. 
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I. Viſitation of the ſicł. 
IT. Communion of the fick. 
II. Departing out of this life. 


I. Viſitation of the fick. 


Can. 76. When any perſon is dangerouſly fick in 
any pariſh : the miniſter or curate, having know- 
ledge thereof, ſba!l reſort unto him or her (if the diſeaſe 
be not known or probably ſuſpected to be infectious), 
to infirut and comfort them in their diſgeſs, according 
to the order of the communion book if he be no preacher, 
or if he be a preacher then as he ſhall think maſt needful 
and convenient. 

And by the Rubrick before the office for the viſitation 
of the ſick: When any perſon is ſick, notice ſhall be 
given thereof to the miniſter of the pariſh ; who ſhall 
go to the ſick perſon's houſe, and uſe the office there ap- 


pointed, 
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And the miniſter ſhall examine the ſick perſon whe. 
ther he repent him truly of his fins, and be in charity 
with all the world ; exhorting him to forgive, from the 
bottom of his heart, all perſons that have offended him ; 
and if he hath offended any other, to aſk them forgive. 
neſs ; and where he hath done injury or wrong to any 
man, that he make amends to the uttermoſt of his power, 
And if he hath not before diſpoſed of his goods, let bim 
then be admoniſhed to make his will, and to declare his 
debts, « what he oweth, and what is owing to him for the 
better diſcharge of his conſcience, and the quietneſs of his 
executors. But men ſhould often be put in remembrance 
to take order for the ſettling of their temporal eſtates, 
whilſt they are in health, 

And the miniſter ſhould not omit earneſtly to move ſuch 
ſick perſons as are of ability, to be liberal to the poor, 


TT. Communion of the ſicł. 


By a conſtitution of archbiſhop Peccham ; the ſacra- 
ment of the eucharift ſhall be carried with due reverence, 
to the ſick, the prieſt having on at leaſt a ſurplice and 
ſtole, with a light carried before him in a lantern with a 
bell; that the people may be excited with due reverence; 
who by the miniſter's diſcretion ſhall be taught to proſtrate 
themſelves, or at leaſt to make humble adoration, where- 
ſoever the king of glory ſhall happen to be carried under 
the cover of bread, Lind. 249. 

But by the rubrick of the 2. Ed. 6. it was ordered, that 
there ſhall be no elevation of the hoſt, or ſhewing the (a- 
crament to the people. 1 

By the preſent rubrick before the office for the com- 
munion of the ſick, it is ordered as follows: Foraſmuch 
as all mortal men be ſubject to many ſudden perils, diſ- 
eaſes, and ſickneſſes, and ever uncertain what time they 
ſhall depart out of this life ; therefore to the intent they 
may be always in a readineſs to die whenſ6ever it ſhall 
pleaſe Almighty God to call them, curates ſhall diligently 
from time to time (but eſpecially in the time of peſti- 
Jence or other infeCtious ſickneſs) exhort their pariſhioners 
to the often receiving of the holy communion of the body 
and blood of our Saviour Chriſt, when it ſhall be pub- 
lickly adminiſtred in the church; that ſo doing, they may 
in caſe of ſudden viſitation, have the leſs cauſe to be diſ- 
quieted for lack of the ſame. But if the ſick perſon be 


not able to come to the church, and yet is deſirous to re- 


ceive the communion in his houſe ; then he muſt give 
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timely notice to the curate, ſignifying alſo how many 
there are to communicate with him (which ſhall be three, 
or two at the leaſt;) and having a convenient place in 
the ſick man's houſe, with all things neceſſary ſo prepared 
that the curate may reverently miniſter, he ſhall there ce- 
lebrate the holy communion, 

But if a man either by reaſon of extremity of ſickneſs, 
or for want of warning in due time to the curate, or for 
lack of company to receive with him, or by any other 
juſt impediment, do not receive the ſacrament of Chriſt's 
body and blood; the curate ſhall inſtruct him, that if he 
do truly repent him of his ſins, and ſtedfaſtly believe that 

eſus Chrift hath ſuffered death upon the croſs for him, 
and ſhed his blood for his redemption ; earneſtly remem- 
bring the benefits he hath thereby, and giving him hearty 
thanks therefore ; he doth eat and drink the body and blood 
of our Saviour Chriſt, profitably to his ſoul's health, altho” 
he do not receive the ſacrament with his mouth. 

In the time of the plague, ſweat, or other ſuch like con- 
tagious times of fickneis or diſeaſes, when none of the 
pariſh can be gotten to communicate with the ſick in 
their houſes, for fear of the infection; upon ſpecial re- 
queſt of the diſeaſed, the miniſter may only communicate 


with him. 


III. Departing out of this life. 


Can. 67, When any is paſſing out of this life, a bell 


ſhall be tolled, and the miniſter ſhall not then lack to 
do his laſt duty. And after the party's death (if it ſo 
fall out) there ſhall be rung no more but one ſhort peal, 
and one other before the burial, and one other after the 


burial, 


And this tolling cf the bell ſeemeth to have been ori- 


ginally founded on the dodtine of maſſes ſatisfactory, or 


prayers for the dead; that every perſon upon hearing of 
the bell, ſhould apply himſelf to prayer for the ſoul of the 


perſon departing, or departed out of this life, | 
And the alms uſually given at funerals, ſeemeth to have 


been intended for the like purpoſe. 


Sideſmen. See Churchwardens, 
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feſſion; we de decree, by the king's authority an by our own, 


Simonv. 


07 MON hath its name from Simen Magus, who 
thought to have purchaſed the gift of the Holy Ghoſt 
for money. 3 I. 153. 
Sime niacus 1s he who maketh a corrupt contract; and 
ſimoniace promotus is he who is promoted upon ſuch con- 
tract, altho' he was not privy to it himſelf. 


J. Simony by the canon law. 
II. By ftaiute. 


IJ. Simony by the canon law. 


1. Langton. Ve frriftly forbid any man to reſign his 
church, and then accept the vicarage of the ſame church from 
his own ſubſtitute; becauſe in this * ſame unlawful bargain 
may be well ſuſpected. And if any ſhall preſume to do contrary 
hereunto, the one ſhall be deprived of his vicarage, and tht 
other of his parſonage. Lind. 107. | 
It may ſeem ſtrange, that any one ſhould chuſe to be 
vicar rather than rector; but as there might in ſome par- 
ticular caſes be other reaſons for it, ſo there was one 
very apparent reaſon, viz. that the Lateran council un- 
der Innocent the third, had forbidden the holding two 
churches, that is, two rectories, but not two vicarages, 
or a rectory and a vicarage, For tho' the Lateran canon 
againſt pluralities was not yet put in execution here; yet 
the clergy were apprehenſive that this would ſoon be done. 
TFobnſ. Langt. 

2. Wetherſhead. It all mit be lawfut to any man, 10 
transfer a church to another in the name of a portion, or take 
any monty or covenanted gain for the preſentation of any one : 
And if any ſhould be found guilty hereof, by cenviction, or con- 


that he ſhall for ever be d:prived of thepatronage of that church. 
Lind. 281. | | | 

In the name of a portion]. That is, as a portion from 
a father or grandfather, to his ſon or grandſon, Jobnſ. 
Wether. 

Ne ds gecree by the king's authority] Lindwood ſays, that 
de facto the king of England hath cognizance in cauſes of 
the right of patronage; which this conſtitution takes no- 
tice of as ſuch: altho' he fays, the contrary is true by 
the canon law. Lina. 281. 51 7 

a 


* 
Simonv. 
Shall for ever be deprived of the patranage] Which 
ſeemeth to be intended, during his life ; and not to extend 
to his heirs after him; ſo as to puniſh them for their 
father's or other anceſtor's crime. Lind. 281. 

And Sir Simon Degge obſerves upon this, that a ca- 
non is not ſufficient to deprive a man of his freehold or 
inheritance: and this canon (he ſays) was never put ia 
execution, or attempted ſo to be, to far as he can find, 
Deg. p. I. c. LL 

3. Othobon. Whereas we underſtand that it frequently 
happeneth, that when a preſentation is to be made to a vacant 
church, he who is to be preſented firſi maketh a bargain with 
the patron for a certain ſum to be paid to him yearly out of the 
profit: of the church, and he who hath made ſuch contract is 
preſented to the church; we, intending to provide againſt this 
att of ſimony and detriment to the church, do utterly revoke ail 
penſions heretofore impoſed on pariſh churches, unleſs they who 
have or receive the ſame, are warranted from the beginning 
by lawful_preſcription, or ſpecial privilege, or other certain 
right, Athon. 135. 

Neither was this canon (ſaith Sir Simon Degge) of 
better effect than the other, as to the making contracts 
void, which were only determinable at the common law, 
where this canon could not be pleaded in bar, Deg. p. 1. 


c. 5. 

But there were ſome general canons (he ſays) of the 
church of greater force; whereby a perſon ſimoniacall 
promoted is puniſhed by deprivation, and a ſimoniack by 
deprivation and perpetual diſability, not only as to the 
church he was preſented to upon a fimoniacal contract, 
but alſo as to all others, Deg. p. 1. c. 5. (p) 

4. Simony is the more odious (lord Coke ſays) becauſe 
it is ever accompanied with perjury ; for the preſentee is 
ſworn to commit no ſimony. 3 Jul. 156. 

Thus by a canon of archbiſhop Langton, it is or- 
dained as followeth: Ve do decree, that the biſhop ſhall 
take an oath of bim who ſhall be preſented, that for ſuch 
preſentation he neither promiſed nor gave any thing to the per- 
ſom preſenting him, nor made any agreement with him for the 
ſame; eſpeciaily if he who ts preſented be probably ſuſpected of 
the ſame, Lind, 108. 

Biſhop] Or other ordinary who hath power to grant in- 
ſtitution. Lind. 108, 
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„ See Ydvowlon 4 & 5. and Deprivation ia the note. 
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Simony: 

He neither promiſed] By word or other ſtipulation, 
Lind. 108. : 

Nor gave] Either by exchange, or recompence, or con- 
firmation of what had been given before, or by bequeſt, 
or remiſſion. Lind. 109. ö 
To the perſon preſenting him] And if he promiſe any thing 
to another, altho' it be not to him who hath the preſenta. 
tion: yet if it be ſo that he ſhall not otherwiſe have the 
benefice, this alſo is fimony. Lind. 109. 

And by Can. 40. To avoid the deteſiable fin of ſimony, 
becauſe buying and ſeliing of ſpiritual and eccleſiaſtical func. 
tions, offices, promotions, dignities, and livings is execrable 
before Cod; therefore the archbiſhop and all and every biſhy 
or biſhops or any other perſon or perſons having authority i 
admit, inſlitute, collate, inflal, or to confirm the elictim of 
any archbiſhop biſhop or other perſon or perſons, to any ſpiritual 
or ectleſiaſtical function dignity promotion title office ju- 
rifdiftion place or benefice with cure, or without cure, or 10 
any eccleſiaſtical living whatſoever, ſhall before curry ſuch 
admiſſion inſtitution collation inſtallation or confirmation of 


election reſpectively miniſter to every perſon hereafter to be 


edmiited inſittuted collated inſtalled or confirmed in or to 
any archbiſhoprick biſhoprick or other ſpiritual or eccleſiaſtical 
fundt ion dignity promotion title office juriſdict ion place or 
benefice with cure or without cure, or in or to any eccleſia- 
flical living iubaiſiever, this cath in manner and farm follow- 
ing, the ſame to be taken by every one whom it concerneth, 
in his own perſon, and not by a prottcr ; IN. N. do 
„ ſwear, that I have made no ſimoniacal payment con- 
tract or promiſe, ditectly or indirectly, by myſelf, or 
„ by any other to my knowledge or with my conſent, 
© to any perſon or perſons whatſoever, for or con- 
« cerning the procuring and obtaining of this eccle- 
« fiaſtical dignity, place, preferment, office, or living ;” 
Creſpectiuely and particularly naming the ſame, whereunto he 
1s to be admitted, inſtituted, collated, inſlalled, or confirmed, 
* nor will at any time hereafter perform or ſatisfy any 
% ſuch kind of payment contract or promiſe made by any 


other without my knowledge or conſent ; So help me 


& God thro' Jeſus Chriſt.” 

And this oath, whether interpreted by the plain tenor 
of it, or according $6 the language of former oaths, or 
the notions of the catholick church concerning ſimony, is 


© gainſt a promiſes whatſoever. Gibf. 80 
** Therefore tho” a perſon comes not within the ſtatute of 


the 31 El. hereafter following, by promiſing money, re- 
14 ward, 


Simony. 
ward, gift, profit, or benefit ; yet he becomes guiliy of 
perjury, 1 he takes this oath, after any — . 
ind ſoever. Id. | | 
Dr. Watſon queries whether the oath againſt ſimony 
be not aboliſhed with the oath ex officio: But Mr. John- 
ſon ſays, he may as well query the oaths of allegiance 
and ſupremacy ; for that a clerk is no more obliged to ac- 
cuſe or purge himſelf of ſimony by the one, than of rebel- 
lion or popery by the other. Waiſ. c. 15. Jobnſ. 73. 


Which latter opinion is agreeable to the general prac- 
tice and allowance, eſpecially as the makers of the ſtatute 


which repealeth the oath ex officio, do not ſeem to have 
had any thought or intention of touching upon this oath 
againft ſimony (9).; albeit the reaſon here alledged may of 
itſelf perhaps not be ſufficient, for the oaths of allegiance 
and ſupremacy are injoined by ſtatutes ſubſequent to that 
which aboliſhed the oath ex officio. 

Which ſtatute aboliſhing the oath ex officio, is as fol- 
loweth ; viz. 1t Hall not be lawful for any archbiſbop, biſhop, 
vicar general, chancellor, cammiſſary, or any ather ſpiritual or 
relefiaſtical judge, officer, or minifler, or any other perſon, 
having or exerciſing ſpiritual or eccleſiaflical juriſdiclian, to 
lender or adminiſter unto any per ſon whatſoever, the oath uſually 
callzd the oath ex officio, or any other oath whereby ſuch per ſon 
16 whom the ſame is tendred or adminiſired, may be charged or 
compelled to confeſs, or accuſe, or to purge him. or herſelf of any 
criminal matter or thing, whereby he er ſhe may be liable to 
cenſure or puniſhment : any thing in this flatute, or any other 
law, cuſtom, or uſage heretofore to the contrary in any wiſe 
notwithflanding. 13 C. 2, c. 12. ſ. 4. 

In the caſe of X. and Lewis, M. 4 G. an information 
was moved for againſt a. clergyman, for perjury at his ad- 
miſſion to a living, upon an affidavit that the preſentation 
was ſimoniacal. But the court refuſed to grant it, till be 
had been convicted of the ſimony. Str. 70. 


II. By flatute. 


1. By the 31 Eliz. c. 6. For the avuiding ſimony and 
corruption in preſentations collations and donations of and ta 
benefices dignities prebends and other livings and promotions ec- 
— and in admiſſions inflitutions and induc tions to the 

6. I. 4. N 
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(2) 4 Bac. Ab. 475. Acc. 
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Stimony, 

It is enafted, that if any perſon or perſons, bodies politicł and 
corporate, ſhall or do, for any ſum of money reward gift profit 
or benefit diretily or indirectiy, or for or by reaſon of any 
promiſe agreement grant bind covenant or other fn, 
of or for any ſum of money reward gift profit or benefit 
whatſoever directly or indiretly, preſent or collate any per. 
fon ta any benefice with cure of ſouls, dignity, prebend, or 
living eccleſiaflical, or give or b-flow the ſame for or in reſpect 
of any ſuch corrupt cauſe or conſideration; every ſuch preſenta- 
tion collation gift and beſlowing, and every admiſſion inſlitutim 
invfliture and induction thereupon, ſhall be utterly void, fruſ- 
trate, and of none effett in law : And it ſhall be lawful for the 
queen, ber heirs and ſucceſſors, to preſent, collate unto, or give 
or beſtow, every ſuch benefice dignity prebend and living eccle. 
fraflical, fer that one time or turn only : And all and every 
per ſun or perſons, bodies politick and corporate, that ſhall give 
or take any ſuch ſum of money reward gift or benefit direct er 
indireftly, or that ſhall take or make any ſuch promiſe grant 
bond crvenant or ether aſſurance, ſhall for feit and loſe the double 
value of one year's profit of every ſuch benefice dignity prebend 
and living eceliſiaſtical: And the perſon ſo corruptly taking pro- 
curing ſeeking or accepting any ſuch benefice dignity prebend or 
living, fhall thereupon and from thenceforth be adjudged a dif- 
abled perſon in law to have or enjoy the ſame benefice dignity 
prebend or living eccleſiaſtical. ſ. 5. 

And if any perſon ſhall for any ſum of money reward gij: 
Profit or commodity whatſoever directiy or indireciiy (other than 

for uſual and lawful fees) or for or by reaſon of any promiſe 
agreement grant covenant bond or ather aſſurance of or for any 


fum of money reward gift profit or benefit whatſoever directiy 


or indirectiy, admit inflitute inſtal indut? inveſt or place any per- 
fon in or to any benefice with cure of ſeuls, dignity, prebend, or 
«ther eccliſiaſtical living; every ſuch perſon ſo offending ſhall 
for feit and loſe the double value of one year's profit of every ſuch 
benefice dignity prebend and living eccleſiaſtical ; and thereupon + 
immediately from and after the invefling inflallation or induction 
thereof bad, the ſame benefice dignity prebend and living eccli- 
ſiaſtical ſhall be eftſoons merely void ; and the patron or perſon 
to whom the advow/ſoen gift preſentation or collation ſhall by law 
appertain, ſball and may by virtue of this act preſent or collate 
unto give and diſpoſe of the ſame benefice dignity prebend or [19+ 
ing eccieſiaſtical, in ſuch ſort to all intents and pur poſes, as if 
the party ſo admitted inſtituted inſtalled invefled inducted or 


placed had been or were naturally dead. ſ. 6. 


Provided, that no title to confer or preſent by lapſe, ſhall 


accrue upon any avoidance mentioned in this act, but after fix 
a 4 8 Mn. 


Simonv. 


months next after notice given of ſuch vadance, by the ordinary 


: 40 the patron. . 7. 


And if any incumbent of any ben:fice with cure of fouls ſhall 
corruptly reſign (r) or exchange the ſame, or corruptly take for 
er in reſpect of the reſigning or exchanging the ſame, diretiy 
er indirecily, any penſion, ſum of money, or benefice whatſoever ; 
as well the giver as the taker of any ſuch penſion, ſum of money, 
or other benefice corruptly, ſhall loſe double the value of the ſum 

given taken or had : the one moiely as well thereof, as of the 
forfeiture of the double value of one year's profit beſore mention- 
ed, to be to the queen, and the other to him that will ſue for the 
ſam in any of her maje/ly's courts of record, ſ. 8. 
Provided always, that this aft or any thing therein contain- 
ed, ſhall not in any wiſe extend to tate away or reſtrain any 
puniſhment pain or penalty limited preſcribed or inflicted by the 
laws eclefiaſtical, For any the offences before in this af? men- 
tioned ; but that the ſame ſhall remain in force, and may be put 
in due execution, as it might be before the making of this act; 
this act or any thing therein contained, to the contrary thereaf 
in any wiſe nottuiihſtanding. |. 9. 

And moreover, if any perſon ſhall receive or take any mo- 
ney fee or reward or any other profit diretly or indiretily, or ſhall 
take any promiſe agreement covenant bond or other aſſurance ts 
receive or haut any money fee reward or any other profit directiy 
or indireciiy, either to himſelf or to any other of his friends (all 
ordinary and lawful fees only excepted), for or to procure the 
erdaining or making of any miniſter, or giving of any orders, 
or licence to preach ; he ſhall for every ſuch offince forfeit the 
ſum of 40 1: and the party fo corruptly ordained or made mini- 
er, or taking orders, ſhall forfeit the ſum of 101: And if at 
any time within ſeven years next after ſuch corrupt entring into 
the min ſtry or receiving of orders, he ſhall accapt or take any 
benefice, living, or promotion eccleſiaſtical; then immediately 


from and after the induction inuęſting or inſlallation thereof or 


thereunto had, the ſame ſhall be eſtſcons merely void; and the 
patron ſhall preſent, collate unto, give and diſpoſe of the ſame, 
as if the party fo inducled inusſted or inflalled had been natu- 
rally dead: the one moiety of all which for feitures, ſhall be to 
the queen, and the other to him that will ſue in any of her ma- 
Jes courts of record, ſ. 10. 

S. 4. Fer avoiding of /iminy) Almoſt all the authors 
who have treated of this ſubject, and even the learned 
Judges in delivering their reſolutions in caſes of fimony, 
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Simony, 


have aſſerted that there is no word of ſimony in this act; 
and from thence a concluſion had been drawn in favour 
of the eccleſiaſtical juriſdiction, that the temporal courts 
have nothing to do with ſimony as ſuch, or to define what 
ſhall be deemed ſimony and what not, but only to take 
cvgnizance of the particular corrupt contracts therein 
ſpecified, Which conſequence, althbo* deducible perhaps 
from other premiſes, yet doth not follow from the afore. 
faid obſervation ; for it is plain here is the word ſimony ; 
and the miſtake ſeemeth to have happened from this ſhort 
preamble being inadvertently printed at the end of the 
foregoing ſection, treating intirely of a different ſubject; 
ſo as to have been overlooked by the firſt perſon who 
made the obſervation, whom others have followed without 
examination. 

Donations] For the like reaſon only (as it ſeemeth), a 
doubt was made in the caſe of Bawderock and Mackallar, 
A. 2 Car. whether this ſtatute extendeth to donatives, 
Crs, Car. 330. 

S. 5. If any perſen or perſons] If one who hath no 
right, preſent by uſurpation, and doth it by reaſon of any 
corrupt contract or agreement; that preſentation and the 
induction thereupon are hereby void; for this ſtatute ex- 
tends to all patrons, as well by wrong as by right. In 
like manner, if when a church is void, the void turn is 
purchaſed; altho" the grant of a void turn, as being a 


thing in action, is of itſelf void, and the purchaſer's pre. 


ſentee comes in guaſe per uſurpationeni yet becauſe it is 
by means of a ſimoniacal contract, it is as much ſimony, 
as if the grant had not been void. 1 Il. 120. 3 Inf, 
153. Cro, Eliz. 789. 

And it is to be obſerved, that this clauſe is general, 
ce If any perſon or perſons,” and doth make no allow- 
ance in the caſe of father and ſon, more than in the caſe 
of other perſons; and that therefore the notion that 2 
purchaſe of the next avoidance when the incumbent is 
fick and ready to die, and the ſon's privity to that pur- 
chaſe, is leſs ſimony in the caſe of a ſon, than it would 
be in the-caſe of any other perſon, hath no foundation in 
the act. Neither is the reaſon that a father is bound by 
nature to provide for his ſon, good to the aforeſaid pur- 
poſe; for a man is bound by nature alſo to provide for 
himſelf, and ſo might as well purchaſe for himſelf, Vaſſ. 
Ce 5. Gib/, 798. (s) 
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So if a father, in conſideration of a cleik's marrving 
his daughter, doth covenant with the clerk's father, that 
he will procure the clerk to be preſented, admitted, inſti- 
tuted, and inducted into ſuch a church upon the next 
avoidance thereof; this is a ſimoniacal contract. J/arf, 
6. f. (t) 

I or indireftly] Simony may be committed, and 
yet neither the patron nor incumbent privy to it, or know= 
ing of it. Thus in a writ of error to reverſe a judgment, 
whereby the king had recovered in a quare impedit upon 
a title of ſimony, which was, that a friend of the patron 
agreed to give ſo much money to one (who was not the 
patron), to procure the ſaid parſon to be preſented, who 
was preſented according to that agreement ; it was aſſign- 
ed for error, that it did not appear, that either patron or 
parſon were knowing of this agreement, But by the 
court; the parſon is ſimoniacally promoted: and a caſe 
was mentioned, where the parſon of St, Clement's was 
ouſted, by reaſon that a friend had given money to a page 
belonging to the earl of Exeter, to endeavour to procure 
the preſentation, and neither the earl nor the parſon knew 
any thing of it. Vaiſ. c. 5. (u) | 

Bond covenant or other aſſurance, of or for any ſum of money, 
reward, gift, profit, or benefit whatſoever] The bond and 
aſſurance here mentioned, being for money, reward, gift, 
profit or benefit, a way was found very early to defeat the 
intention of this act, by general bonds of reſignation, where- 
by the preſentee obliged himſelf to reſign and void the 
benefice, within a certain time after warning to be given 
to him, or elſe indefinitely, whenever the patron ſhould 
require it. Gib. 799, 8co. 

And theſe bonds have been allowed both in law and 
equity: Thus in the caſe of Peele and the earl of Carliſle, 


AH. 6 G. In the king's bench: In an action of debt upon 


z bond, conditioned to reſign a benefice; the court refuſ- 
ed to let the defendant's counſel argue the validity of 
ſuch bonds, they having been ſo oſten eſtabliſhed even in 
a court of equity; and that alſo, where the condition is 
general, and not barcly to reſign to a particular perſon, 


Str. 22 7. 


\. 


„* 


(% Litt. Rep. 177. Otherwiſe if the covenant is independent 
of the conſideration, £2yre v Manning, Cro. Car. 425. 
(u) Rex v. Trufſel, 1 Siderf. 529. 2 Ktb. 204. 
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So, M. 9 G. In the chancery. Peele and Capel. Capel 
on preſenting Peele to a living, took a bond from him to 
reſign when the patron's nephew came of age, for whom 
the living was deſigned. When the nephew was of age, 
inſtead of requiring a reſignation, it was agreed between 
them all, that Pecle ſhould continue to hold the living, 
paying 30 l. a year to the nephew. Peele makes the pay. 
ment for ſeven years, but refuſing to pay any more, the 
patron puts the bond in ſuit, And then Peele comes in- 


to this court for an injunction, and to have back his 301, 


a year, On hearing, the lord chancellor granted the in- 


junction, not (as he ſaid) __ account of any deſect in 
t 


the bond itſelf, which he held good, but on account of 
the ill uſe that had been made of it: and as to the money, 
it being paid upon a fimoniacal contract, he left the plain- 
tiff to go to law for it. Str. 534. | 

So, in the cafe of Dur/ton and Sandys, M. 1686. The 
defendant upon his preſenting the plaintiff to a parſonage, 
took a bond of him to reſign; which (as the reporter ſays) 
tho' in itſelf lawful, yet the patron making an ill uſe of 
it, viz, to prevent the incumbent from demanding tithes 


in kind, the court awarded a perpetual injunRion againſt 


the bond. 1 Vern. 411. 

And in the caſe of Heſtet and Grey, in the king's bench, 
II. 28 G. 2. (which was a cafe out of chancery :)—Devt 
upon a bond, Upon oyer of the condition, it appeared 
that the obligor had been preſented to the living of Stain- 
ing by the obligee, and had agreed to deliver it up into 
the hands of the ardinary, within three months after the 
expiration of five years, at the requeſt of the plaintiff his 
heirs or aſſigns, or upon proper notice in writing, ſo that 
2 new preſentation might be made. And after this recital 
of the agreement, the condition was, that if the defendant 
did deliver up into the hands of the ordinary the ſaid living, 
ſo as that the ſame might become void, then the obliga- 


tion to be void. The defendant pleaded, that he did offer 


to reſign abſolutely the living, and that he delivered the 
reſignation to the ordinary that he might accept the ſame 
and the plaintiff make a new preſentation, but that the 
ordinary refuſed to accept it. He pleaded further, that 
the agreement was corrupt z and that the bond was taken 
to keep the defendant in awe, and therefore alſo corrupt 
and void. Ryder chief juſtice delivered the reſolution of 
the court; The averring in the plea, that the agreement 
was corrupt will not make it ſo : but it ſhould be ſet forth 


what fort of corruption, that the court may judge 7 
mo- 
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moniacal or not. As to the point, whether a general 
bond of reſignation is good; we are all of opinion it is, It 
was determined in the caſe of lord Carliſle and Peele. But 
every imoniacal contract is void, where it is ſecured only 
by promiſe. Otherwiſe it is, when a bond is given for 
the performance of ſuch a contract, when the condition 
does not expreſs the agreement, but is only a condition 
for payment of money, becauſe we cannot go out of the 
written condition to vacate the obligation, and alſo be- 
cauſe a ſpecialty does not want a conſideration to ſupport 
it, as a promiſe depending only upon ſimple contract does, 
it bas been objected, that theſe kinds of bonds, when the 
contract appears upon the face of the condition to be for 
2 general relignation upon requeſt, are void : Indeed it 


does look ſo; but the law is otherwiſe. And as to the - 


other objection, we are all of opinion that the plea in bar 
is bad, becauſe it is not averred that the biſhop has accept- 
ed this reſignation, and for theſe reaſons: 1. Becauſe 
without the acceptance of the ordinary, the reſignation is 
not compleat, and the patron can have no benefit of ſuch 
a reſignation, 2, Becauſe the defendant has undertaken 
for the acceptance of the biſhop, as that is neceſſary to 
make a compleat reſignation, which he has by the condi» 
tion of his bond agreed to do. 3. Becauſe the plea does 
not contain a ſufficient excuſe for the biſhop's non- ac- 
ceptance of the reſignation ; for the defendant has under- 
taken that the biſhop ſhall do it, or if he does not he will 
make a ſatisfaction by paying money or the like to the 
party who is injured thereby; and this is reaſonable, and 
is the law in ſuch caſes, when the obligor undertakes for 
the act of a ſtranger, The ordinary is a judicial officer, 
and is intruſted with a judicial power to accept or refule 
relignations as he thinks proper. And judgment was 
given for the plaintiff (x), But it appearing that the pa- 

txon 


——— 2 
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) Grey afterwards applied to the court of chancery for an 
uation ; the proceedings on which application are thus re- 
ported in Ambler 268. Grey v. Heſe:th. Plaintiff was pre- 
ſented to the living of Steyning by the defendant, and previous 
thereto gave a general bond of reſignation after the end of 
fix years, on three months requelit : action ſued at law, and 
Judgment recovered on the bond. Bill by plaintiff for an in- 
junction, and inter alia for a diſcovery whether defendanc 
bad not ſold the adyowſon ſince the end of the fix,years, wich 
8 promiſe of procuring an immediate reſignation, NOS 
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tron had advertiſed the living to be ſold, and in treating 
with a purchaſer for it, that be had declared he aſked and 
expected a greater price for it, as he could compel an 
immediate reſignation: lord Hardwicke, for this reaſon, 
and as it was making a bad uſe of the bond, granted an 
injunction to reſtrain the patron from proceeding further 
upon the bond, 

In the caſe of the biſhop of London and Lewis Diſnry 
Ffytche eſquire, in the year 1780, the rectory of the pa- 
riſh church of Hoadbam Malter in Eſſex in the dioceſe of 
London becoming vacant, Mr, Ffytche preſented his clerk 
the reverend Fohn Eyre to the biſhop for inſtitution. The 
biſhop being informed, that the ſaid Fohn Eyre had given 
his patron, a bond in a large penalty, to reſign the (aid rec- 
tory at any time upon his requeſt ; and the ſaid 70h Eye 
acknowledginy that he had given ſuch a bond ; the biſhop 
refuſed to inſtitute him to the living. 

Whereupon Mr. Hytabe brought a quare impedit 6) 
againſt the biſhop in the court of common pleas, and ob- 

tained 


———— 


— 


demurred to the diſcovery as tending to ſobject him to the 
penalties of the ſtatute againſt ſimony. Lord Hardwicke Ch, 
was of opinion that the ſale of an advowſon during a va- 
cancy is not within the ſtatute of ſimony as ſale of the next 
reſentation is (ſee Cro. E/iz. 788. Moore 914.) ; but it i v 
by the common law. Theſe ſort of bonds are held good at lau, 
and fo they are in equity unleſs an ill uſe is attempted to be 
made of them, in which caſe this court will interfere. 1 Vm 
411. The queſtion then is, whether the ſale of his advowſon 
under theſe circumſtances, attended with an immediate reſig- 
nation, is an abuſe? It ſeems to be an evaſion of the ſtatute; 
perhaps if more money had been given by reaſon of the u- 
cancy, it might be within the ſtatute. It deſires diſcovery; 
and he over-rulcd the demurrer. It was ſuggeſted in the bill, 
and made a defence at law, that the biſhvp had refuſed to accept 
the reſignation, His lordſhip approved the conduct of the 
biſhop in caſe he was informed the advowſon was ſold to be 
attended with an immediate reſignation. Aad he allo ex- 
. preſſed himſelf of the ſame opinien with the judges in the 
Ling's bench, that the biſhop's refuſal to accept the reſignation 
was no excuſe for the incumbent's not reſigning ; for that be 
had undertaken to reſign, which implies both reſignation and 
acceptance, without which the reſignation is nat complete, 
5 C. Lamb's caſe. 
0) Upon this quare impedit the biſhop filed a bill to diſ. 
cover whether the clerk preſented to him by Mr, F{ch by 


Simon. 


tained judgment againſt him. Upon which, the biſhop 
appealed to the court of king's bench, and that court alſo 
gave judgment in affirmance of the judgment in the 
court of common pleas. Upon this, the biſhop appealed 
to the houſe of lords; where, upon debate, the lords or- 


der d ſeveral queſtions to be put to the judges ; who dif- 


fering in opinion, they were directed to deliver their opi- 
nions ſeriatim, with their reaſans. The queſtions were 


twelve in number, but divers of them going only to mat, 


ter of form, the true ſubſtantial inquiry was, whether 
an agreement made between an incumbent and patron, 
whereby the incumbent undertakes to avoid the benaſice, 
at the requeſt of the patron, be not an agreement for a 
benefit to the ſaid patron, within the ſtatute of 31 Eliz. ſo 
as by reaſon of ſuch agreement ſuch preſentation ſhall be 
void! | 

Mr. Juſtice Buller ſaid, he had taken no ſmall pains to 
find out upon what principle all the caſes have gone, but 
it had not been with much effect: for he could not find 
that the different authorities upon this ſubjeR are ſup- 
ported by that ſenſe, by that reaſon, or by that principle, 
which, if the caſe were now totally new, would govern 
bim in his judgment, or induce him to concur in thoſe 
deciſions. But the authorities are ſo very numerous; they 
have ariſen at ſo many different periods of time; all the 
judges for near 200 years paſt have been ſo uniformly of 
the ſame opinion; the law has been received not oaly in 
Weſtminfſter-ball, but throughout the kingdom, as pro- 
perly ſettled, and mankind have fo uniformly acted upon 
this idea, that it ſeemed to him to be very dangerous ta 
overturn, or even to ſhake thoſe authorities; For if po- 
licy, private wiſhes, or the hardſhips of a caſe were per- 
mitted to weigh down judicial determinations in one in- 
ſtance, they might be extended to any other, and the law, 
inſtead of being a certain rule, would be governed by a 
diſcretion to be exerciſed without rule in each particular 
caſe which comes in judgment. The bond in queſtion 
is a bond with a condition to reſign upon requeſt; and it 
is ſtated in the pleadings, that it was corruptly agreed be- 


— "I 


not given a general bond of reſignation, in order to ſet up 
that bond as a defence at Jaw for having refuſed him inſtitu. 
tion. To this bill the defendant demurred, 1ſt, on account 
of the legality of ſuch bond, 2d, that the diſcovery was im- 
material; but the demurrer was over-ruled, 1 Bro, 96. 

Aa 3 tween 


tween Mr. Zyre and Mr, Ehicbe, that Mr. Fhiche ſhould 
preſent Mr. Eyre, and in conſequence therèof, Mr, Zyx, 
did give this bond to Mr, Ffytche. The queſtion is, whe. 
ther ſuch a bond be corrupt and illegal ? The authorities 
one and all have determined that ſuch a bond is good ; 
And this hath been decided not only in caſes where it 
might be ſuppoſed that the bond was given after the pre- 
ſentation, and without any previous agreement, but in 
"Caſes where it did appear that the bond was given /e/ore 
the preſentation, and that a preſentation was made in con. 
ſideration of that bond. 

Mr. Baron Eyre. The counſcl for Mr. Ffytche reſted 
the' whole argument upon the authority of a ſeries of caſes, 
in which it was ſaid to have been adjudged that theſe 
bonds were good in law; the houſe was called upon „are 
ſuper antiguas vias, and an indignation endeavoured to be 
raiſed againſt all thoſe who ſhould unſettle foundation, 
But without unſettling foundations, he might aſk (he ſaid) 
how the general doctrine. extracted from this ſeries of 
caſes, that a general bond of reſignation is in itfelf not 
unlawful, applies even to prove that the bond ſtated in 
theſe pleadings, under the ſpecial circumſtances of this 
caſe, is not unlawful: And he was compelled to go into 
the inquiry: becauſe the queſtion upon theſe bonds, pro- 
poſed by their lordſhips, was not any queſtion upon the 
validity of ſuch bonds themſelves, but was a queſtion upon 
their validity upon the particular caſe, and under ſpecial 
circumſtances ſtated in theſe pleadings; He had looked, 
he ſaid, into moſt of the caſes that have ben alluded to, 
and found that inſtead of deciding the queſtion upon the 
validity of ſuch a bond, given under ſuch circumſtances 
as are diſcloſed in theſe pleadings, they are expreſs autho- 
rities to prove that ſuch a queſtion remains to this hour 
open to diſcuſſion, From the uniform language of the 
caſes, if you object to the validity of theſe bonds, you 
muſt take the circumſtances. upon which the objection is 
founded, that the court may judge whether it is ſuffi- 
cient, Therefore at once to diflinguiſh this caſe from all 
the caſes cited, he believed he might hazard the affertion, 
viz, that all the circumſtances were ſtated for the firſt 
time upon this record. Laying theſe therefore out of the 
Caſe, the queſtions propoſed to the judges are by no means 
complicated or intangled. The ſtatute of Elizabeth was 
made to inforce a very clear rule in the eccleſiaſtical law, 
that preſentations ought to bs ſpontaneous. The words 


of ihe ſtatute are © reward, gift, profit, or benefit.” Is the 
| as poſſc ſſion 
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flion of a reſignation bond profit or benefit to a pa- 
tron ? In every article in which the patronage is valuable, 
it is marketable, and by that the bond becomes inſtantly 
more valuable and more marketable. In a word, he that 
ſtipulaces for a reſignation bond, bargains for a ſum of 
money, or for that which to him is as valuable, of perhaps 
more valuable than that ſum of money. Either of them 
is beneficial to him, both of them therefore, equally for- 
bidden by the ſtatute. 

Mr. Juſtice Nares. It may perhaps be difficult to point 
out the reaſons. upon which general bonds of reſignation 
were originally held good. Many reaſons may be fug- 
geſted ; among the reſt, he mentioned that ſuch a bond 
was never conſidered in a criminal point of view, where 
particular perſons, as the ſons or relations, or particular 
friends, were intended to be promoted upon a teſigna- 
tion ; he would ſuppoſe that the- patron, at the time he 
gave his living to the incumbent, had a great number of 
children, one perhaps he intended to bring up to the 
church. They were of that age at that time, he could not 
tell which it may be that may live to be old enough, or if he 
lived, bow far his capacity might enable him to take upon 
him that ſacred funQion ; and there may be other things 
to prevent it ; and therefore it is impoſſible to ſpecify what 
particular child it ſhould be aſſigned to. If he has in his 
eye a relation among others, he cannot perhaps point out 
that particular relation, Or there may be other inci- 
dents; the incumbent might 50 and leave his church for 
too long a time; therefore reſignation bonds may be con- 
fidered as having ſome little foundation at the time they 
were originally entred into. But that ſuch bonds have 
been held good appears from a regular train of caſes in 
law and equity for near two hundred years. Founded on 
which deciſions, which have ſo totally ſettled this point 
in the temporal courts, Sir Simon Degge takes notice, that 
bonds of reſignation had become fo frequent, that hardly 
a living was poſſeſſed without them, that he adviſes an 
application to parliament to prevent that bad practice, 
and which he believed, if it could be effectually prevented, 
would be a very deſirable thing. | 

The Biſhop of Saliſbury. The whole of the queſtion 
reſts utimately on the ſtatute of 31 Eliz, The inter- 
pretation given to that ſtatute by the learned baron is 
conſonant to the beſt and moſt diſpaſſionate opinion I am 
capable of forming; and which therefore I hold myſelf 


bound to deliver to your lordſhips, It is well known, 
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my lords, that this act was paſſed with a view of protect- 
ing the eccleſiaſtical law, and of ſtrengthening its weak- 
neſs. The ecclefiaſtical law, which conſiders ſimony as 
a crime of deep dye, could only puniſh the clerical offen- 
der. The legiſlature perceiving the ſerious conſequences 
of this defect, in its wiſdom interpoſed ; and inflited cer. 
tain penalties on the patron, the corrupter and partaker 
of the guilt. The act is not deprivative, but accumula- 
tive. It doth not deprive the ecclefiaſtical judge of his 
power. It doth not withdraw the clerk from the juriſ- 
didion of his ordinary, nor diſpenſe with the oath againit 
ſimony, to which every preſenteee was previouſly ſubject. 
Its main object was to prevent corrupt influence, inter- 
eſted motives, and groſs abuſe of his power on the part of 
the patron; and to apply a remedy to an evil thought to 
be of the moſt dangerous frequency, of the moſt alarm- 
ing magnitude at that day; which has been continually 
increaſing to the preſent period; and which, unleſs check- 
ed, bids fair to break down every barrier which honour, 
decency, and religion can oppoſe. The queſtion on which 

our lordſhips are now to paſs judgment, 1 conceive to 
be new in ſpecie. It is here, my lords, 1 mean to make 
my ſtand. None of the various caſes which have been 
adduced by the judges in the houſe, or; by the counſel at 
the bar, ſeem to me to touch it. They are diſtinct in 
their nature ; the caſe has never been decided upon, never 
been argued, and conſequently all the reaſoning from 
a ſcries of dete minations in the courts below, fo much 
labouted, and ſo much pteſſed, doth not apply, and falls 
to the ground. Much has been faid, my lords, much 
more probably will be ſaid, as to the inexpediency and fa- 
tal effects of moving old foundations. Legal deciſions, 
which tor centuries have received the ſanction of ſucceſ- 
five generations, of the great and able interpreters of law 
which preſide in our courts (and greater and abler either 
in former ages, or at the preſent time, no nation ever had 
to boaſt of) are intitled to the higheſt reverence, from 
every citizen who reſpects his own character, vaſues his 
Property,'or loves his country, But I contend, my lords, 
chat in the gaſe before you there are no precedents, It is 
ſpecific in its circumſtances ; and (excluſive of the bond), 
on the fole ground of the ſtatute, the preſentation in the 
pielent calc is void. And here, my lords, I ſhould na- 
tur ly cloſe what I have to offer to your lordſhips* conſi- 
deration.,, But as the fiwation of the parochial clergy, on 


the foot of the commonly received interpretation of = 
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law relative to general bonds of reſignation, is either un- 
known or miſunderſtood, I ſhould be wanting in juſtice 
to that moſt uſeful and moſt reſpectable body of men, 
were I not to repreſent it without exaggeration, and 
Jeave it to your lord{hips* honour and humanity, Every 
preſentee, previous to his receiving inſtitution, is obliged 
to take the oath againſt ſimony. The ſenſe of that oath 
is as clear as language can make it. There never could 
have been the heſitatiou of an inſtant as to its meaning, 
in the breaſt of any man, who in interpreting the terms in 
which it is expreſſed, followed nothing but the genuine 
ſuggeſtions of his own underſtanding, The only queſ- 
tion which can ariſe on the ſubject is a queſtion of con- 
ſcience alone; but unhappily, the force of temptation in 
this as in other inſtances of moral conduct, operate on 
minds not ſufficiently tender. to the impreſſions of duty; 
and leads to the foſtering a ſecret wiſh, that the impoſition 
of the oath could be either diſpenſed with, or the terms in 
which it is framed be differently expounded from its ob- 
vious import, The ſurprize of an unexpected offer of a 
valuable benefice ; the oppreſſion of poverty; the calls, 
perhaps, of a numerous family unprovided for; and the 
glitter of comparative affluence; all contiibute to induce to 
the liſtening to any caſuifiry which can reconcile intereſt 
with duty. To a man thus circumſtanced, and thus in- 
clined, authority is eaſily admitted in the place of reaſon- 
ing, and the ſanction of courts ſuperſedes conviction. 
From tneſe motives, general bonds of reſignation have 
uſually been given; and from the inſtant they are given, 
the wretched preſentee is taken from under the protection 
of that law which guards the property of every other ſub- 
ject of the ſtate. He ceaſes to be free; becauſe he holds 
his living at the abſolute will of his patron; ſubje& to 
his caprice; and rendered incapable of diſcharging many 
of the moſt eſſential duties of his office, where they hap- 
pen to claſh with the prejudices, the humours, or the 
vices of the maſter of his fortune, Nay, my lords, even 
the moſt degrading compliances, the ſacrifice of every 
comfort which unconditional preſentation confers, are in- 
ſufficient to ſecure a permanent continuance in the bene- 
fice, the inſtant that the wants, or even the whim, of 
the patron demand an avoidance : Reſignation or ruin is 
the alternative, Your lordſhips need not be told which is 
likely to be ſubmitted to. 

Biſhop of Bangor. I had occaſion, many years ago in 
the courſe of my inquiries, to conſider the ſubject of ge 
128 51 Dei 
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neral bonds of reſignation, And I muſt confeſs that the 
deciſions, one in the 8 Ja. 1. Jones and Laurence, the other 
in the 5 Ch. 1. Babington and Hood, did not appear to me 
to reſt on ſuch ſolid and ſubſtantial grounds, as they ought 
to have done ; and yet theſe two determinations are the 
precedents, which our courts have ever fince implicitly fol. 
lowed, whenever the legality of ſuch bonds was brought 
into queſtion, One of the learged judyes, in the courſe 
of his argument, proved to your lordſhips, that the point 
now under conſideration was not the point in queſtion 
when theſe two caſes were determined, on which ſo much 
ſtreſs was laid in the courts below; and it is very mate- 
rial that all the learned judges who have hitherto deliver. 
ed their opinions to you on this occaſion, have unani- 
mouſly declared, that if this caſe had been res integra, the 
judgment ought to have been different ; but the weight of 
theſe precedents and of many others for ſo great a length 
of time, preſſes ſo hard upon them, that they are unwill- 
ing to make any alteration, leſt they ſhould be conſider. 
ed as removing land marks, and. unſettling principles 
which had prevailed for near two centuries, Much re- 
verence, my lords, is certainly due to ſuch decifions of 
our courts as have been uniform and long acquieſced in; 
but if in ſucceeding times, great and manifold inconveni- 
encies ſhall be found to ariſe from perſiſting in ſuch de- 
terminations, and no inconvenience from altering them, 
the caſe is too plain for me to tell this houſe what ought 
to be done, Under the cover of general bonds of reſig- 
nation, the worſt and moſt corrupt practices may be car- 
ried on. By means of ſuch a bond, a patron may erect 
a court of juſtice over his clerk, much ſuperior to that of 
his ordinary ; the ordinary can ſuſpend a clerk from the 
exerciſe of his function, and can deprive him of his bene- 
fice ; but before this can be done, the party muſt be cited 
to appear; a charge commonly called a libel muſt be ex- 
hibired againſt him; a competent time muſt be allowed 
for anſwering the charge; a liberty muſt be granted for 
counſel to defend the cauſe ; and after hearing all the 


proof, a ſolemn ſentence muſt be pronounced, from which 


there lies an appeal: But a patron, with ſuch a bond in 
his pocket, has a much more compendious way of doing 
his buſineſs ; for he can deprive his clerk, without trial, 
without proof, without ſentence, By means of theſe 
bonds, patrons can convert benefices, which are by law 
freeholds for life, into eſtates for years, for months, or even 


only for a few days, By means of theſe bonds, the m—_ 
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nues of that moſt uſeful and reſpectahle body, the paro- 
chial clergy, are growing leſs and Jeſs, every year; and 
there is little doubt, but that many of the money pay- 
ments, in lieu of tithes, and which have now obtained 
the form of a modus, ſprang originally from theſe bonds. 
By means of theſe bonds, it is become as eaſy to ſell the 
next avoidance of a rectory or vicarage as it is to ſell any 
other ſpecies of property; and from this circumftance, teli- 
ion, learning, diſcipline, and good order ſuffer very much. 
has been common of late years to advertiſe in the pub- 
lic prints the ſale of livings with immediate reſignation z 
but if this judgment ſhould have the ſanction of this houſe, 
theſe advertiſers. would wax bolder, and in a ſhort time 
inform us of public offices being opened for negociating 
this kind of traffic. 

. Biſhop of Landes, The pope, in former ages, was a 
great encourager of reſignations among the clergy of this 
kingdom, becauſe he obtained a year's income of the be- 
nefice upon every avoidance z but neither were the catho- 
lic clergy of this country at that time, nor are they (ke 
believed) at this time, fettered by general bonds of reſigna» 
tion. In the church of Scotland, this traffic hath not yet 
polluted the minds of either patcons or miniſters 3 nor is 
it in uſe in any proteſtant church in Chriſtendom, at leaſt 
not in the ſame degree ia which it is in our own. 
This practice he ſaid was a fore ſcandal to the church of 
England ; and he hoped from the high ſenſe of religion and 
honour which had accompanied the deliberations of that 
houſe, that the time was now come when it would be no 
longer endured, It is ſaid, that this matter is not now 
res integra; that there have been in the courſe of above 
two hundred years many adjudged caſes, and that we muſt 
of neceſſity adhere to the precedents, The fare deciſis, 
the fare ſuper antiquas vias, was a maxim of law ſanctiſied 
by ſuch length of uſage, ſuch weight of authority, that he 
durſt not produce any of the arguments which ſuggeſted 
themſelves to his mind in oppoſition to it; tho' ſome of 
them tended to queſtion its utility, and ſome of them its 
juſtice. It was a maxim he ſaid which bis hitherto courſe 
of ſtudies had not brought bim much acquainted with, It 
is not admitted in philoſophy : It is not admitted in divi- 
nity ; for divines do not allow that there are any infallible 
interpreters of the bible which is heir ſtatute book; they 
maintain that fathers, churches, and councils have erred 
in their interpretations of that book, in their deciſions con- 
cerning pointy of faith; this, as proteſtants, they ever mult 
| - Maintain, 
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maintain, otherwiſe they cannot juſtify the principles on 
which they emancipated themſelves from the bondage of the 
church of Rome. But be it fo, let this maxim, as applied 
to the law, be admitted in its full extent, what follows? 
Nothing in this caſe, he ſaid, for the plaintiff had averred, 
and one of the learned judges had been pointed in proving 
that the caſe in queſtion was not ſimilar to any one of the 
caſes which had been adjudged in' the courts below. But 
ſuppoſe the caſe of the plaintiff is ſimilar, in all its circum- 
ſtances, to ſome one or more of the caſes which have been 
adjudged below; ſtill it will not follow, that the houſe of 
lords is to be bound by the precedents of thoſe courts ; if 
it is, the right of appeal is nugatory. If a man thinks 
that the judgment of thoſe courts is contrary to law, he 
has a right to come to this houſe to know whether it be ſo 
or not. And this houſe, in delivering its opinion, doth 
not make law, but declares what the law is. The courts 
below interpret a ſtatute one way, this houfe may ſee rea- 
fon to interpret it another, and in that caſe the conſtitution 
hath ſaid, that the courts below miſtook the ſenſe of the 
ftatute, and that the interpretation, which it receives in 
this houſe is the right interpretation, Precedents may 
be obligatory in the courts in which they are eftabliſh- 
ed; but their operation ſhould not be extended be- 
yond- the limits of thoſe courts, It ought not at leaft 
to be extended into the houſe of lords. If indeed there 
were any precedents of that houſe concerning the legality 
or illegality of general bonds of reſignation, thoſe prece- 
dents would have deſerved weight in the preſent caſe, but 
there is not one precedent of the kind to be met with on 
their journals; ſo that whatever might be thought as to 
the novelty of the caſe in the courts below, it was un- 
doubtedly new in that houſe, free and unſhackled by pre- 
cedent. | y . | 

Lord Thurl: argued at large againſt the validity of theſe 
bonds, and among other particulars obſerved, that one 
thing which firuck him was, That ever ſince the eftabliſh- 
ment of the church of England, this eccleſiaſtical office 


was an office for life. It is not competent to the biſhop. 


to give it for any Jeſs time than for life. And it never 
was competent to a biſhop of any European church that 
ever he heard of (and he had made inquiries) to give it 
for any leſs eſtate than an eſtate for life, The incumbent 
therefore derives intirely under and from the biſhop an 
eſtate for life, grounded upon the original conſtitution of 
the office, and conſequently invariable by law. If _ 
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be the conſtitution of the office, by what rule or principle 
can it be juſtified at common law, that ſuch an officet 
ſhould give a bond to his patron in order to hold the living 
for a leſs term than for life. In the argument of this 
cauſe, a queſtion was aſked, with reſpect to a bond given 
by a judge to refign his office of judge: What was the an- 
ſwer? The bond would be given to the king ; and if given 
to the king, it would be void, becauſe it would render the 
judges dependent upon the king, inſtead of being indepen- 
dent, as the ſtatute of king William expreſſes it, gquam- 
diu ſe bene geſſerint. A maſler in chancery is an officer ap- 
inted for life: Suppoſe the chancellor has the appoint- 
ment of it; ſuppoſe ſuch maſter gives a bond to reſign 
when called upon, would that bond be good at common 
law? No; becauſe it is not only contrary to the conſtitu- 
tion of his office, but becauſe the public has an intereſt in 
the independence of that officer, as being appointed for life, 
and a public law officer ; his place is independent, it is 
whilſt he behaves himſelf well in that office; if he is an 
officer for life, how can any private man whatſoever, be- 
cauſe it is his province to appoint him, take upon him to 
render that officer's ſituation ſuch as the law ſaid it ſhould 
not be. And in the concluſion he moved, that the judg- 
ments of the courts of common pleas and king's bench in 
this cauſe be reverſed, Which was determined accordingly, 
upon a diviſion, nineteen againſt eighteen, From the 
printed caſe by Thomas Cunningham eſquire. | 
N. One of the queſtions propoſed to the judges was, 
Whether the ordinary is bound to accept a reſignation? 
To which the anſwer of moſt of them was, that this being 
an intire new caſe, and not made a queſtion of in the 
courts below, nor ever argued at their Jorcſhips* bar, they 
begged leave for the preſent to decline anſwering it. 


(Jide ſupra, Reſignation 5.) (z) 
Shall 


— 


(2) Since this caſe a bond given to the patron by an in- 
cumbent on preſentation to reſide on the living, or to reſign 
to the ordinary, if he did not return to it within one month 
after notice, and alſo not to commit waſte, was adjudged to be 
good; for the condition was not as in F/ytche's caſe to ſecure 
an unqualified reſiguation, but to eaforce the performance of 
moral, legal, and religious duties. Faghaw v. Br/uley, 4 7. 
Rep. 78. And in a ſubſequent caſe, the condition of a bond 
appearing to be to reſide, to keep the buildings on the living 


an repair, and to reſign after one month's notice in order that 
\ the 
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Shall be utterly void, fruſtrate, and of nome fit in law] 


Before this act, they were only voidable by deprivation z 
but hereby they are made void without any deprivation ; 
or ſentence declaratory in the eccleſiaſtical court, as way 
adjudged in the caſe of Hickcock and Hickcoack, So as the 
pariſhioners may deny their tithes, and alledge in the ſpi. 
ritual court that he came in by ſimony (a). But Hutton 
faid, there was no remedy for the tithes, which a ſimonia. 
cal incumbent had actually received. 1 fl. 120. Gif, 
800, 1. (Lite. Rep. 177.) 

But here is to beg obſerved a diverſity, between a pre. 

ſentation or collation made by a rightful patron, and an 
uſurper. For in caſe of the rightful patron, which doth 
corruptly preſent or collate, by the expreſs letter of this 
act the king ſhall! preſent ; but where one doth uſurp, 
and corruptly preſent or collate, there the king ſhall not 
Preſent, but the righful patron : for the branch that gives 
the king power to preſent, is only intended where the 
rightful patron is in fault; but where he is in no fault, 
there the corrupt act and wrong of the uſurper ſhall not 
prejudice his title. 3 I. 153. . 

And it ſball be lawful for the queen to preſent for that one 
time or turn only] In this particular, the penalty of ſimony 
which was by the canon law, with regard to the patron, 
is ſomewhat mitigated ; the canons which had been made 


— 


- the patron's ſon, a youth of 14 years of age, might be preſented 
to the benefice, it was declared by the court of king's bench 
to be legal, without argument; this caſe not being precilr. 
ly fimilar to F/y:che's, and the court underſtanding that both 
arties intended to appeal to the heuſe of lords. Partridge v. 
biften, 4 T. Rep. 359. But the caſe does not appear to have 
gone further. Yet if the bond is general, for reſignation, 
ſome ſpecial reaſon muſt be ſhewn to require a reſignation, or 
the court of chancery will not ſuffer it to be put in ſuit : for 
otherwiſe, ſimony would be committed without the poſſibility 
of proof or puniſhment. Treat. of Eg. by Fonb. 220, 221. with 
the caſes there cited. : 

(a) Or in an action for treble damages may plead him no 
parſon, becauſe of the ſimony. Hob. 168. March 84. But in 
an action for uſe and occupation by an incumbent againſt a 
tenant of the glebe lands, the defendant cannot give evidence 
of a ſimoniscal preſentation of the plaintiff in order to avoid 
his title, becauſe having occupied by the licence of his land - 
lord, he cannot afterwards, in ſuch an action, diſpute his title. 


Colt v. Loxley, 5 T. Rep. 4. 
9 both 
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both at home and abroad (when they ſpeak of this loſs 
of patrona e) making it perpetual (b). But becauſe pa- 
tronage in ngland is accounted a temporal matter, and 
corrupt patrons were not to be reached by the eccleſiaſti- 
cal Jaws (which could only touch the incumbent) ; 
therefore, for the more effectual diſcouragement of fimo- 
ny, by affecting the patron alſo, this ſtatute was made. 
Gibſ. 801. 

4 every perſon . . . « . « that ſhall take or make any ſuch 
promiſe] So that the penalty (as it ſeemeth) is incurred 
by ſuch promiſe ; though the patron ſhould afterwards | 
preſent the clerk gratis. Grb/. 801. 

Shall forfeit and I:f: the double value of one year's profit] 
And this double value ſhall be accounted, according to the 
true value as the ſame may be letten, and ſhall be tried by 
a jury : and not according to the valuation in the king's 
books. 3 fl. 154. | 

And the perſon ſo corruptly taking, procuring, ſeeking, or 
accepting] It was ſaid by Tanfield chief baron, in Calvert 
and Kitchyn's caſe, that if a clerk ſceteth to obtain a pre- 
ſentation by money, altho' afterwards the patron preſent 
him gratis; yet this ſimoniacal attempt hath diſabled him 
to take that benefice, Gi. 801. 

Be adjudged a diſabled perſon in law, to have or enjoy 
the ſame beneſice] Many of the ancient canons of the 
church, make depoſition the puniſhment of ſimony, whe- 
ther in biſhops or preſbyters ; others make it deprivation. 
But the civil and canon law obſerve a difference in 
point of penalty, between a perſon guilty of ſimony, and 
a perſon ſimoniacally promoted. If the clerk bimſelf 
is privy or party to the ſimony, he is to be deprived 
of that, and for ever diſabled to accept any other; but 
F he is only fimoniacally promoted, by ſimony between 
two other perſons, whereunto he was not privy, he is 
deprivable by reaſon of the corruption, but not diſabled 
to take any other. In like manner, according to this 
ſtatute, if the preſentee was not privy to the ſimony, tho” 
the church is become void by the ſimony, yet he is not 
diſabled from being preſented again; for a man cannot 
de ſaid to be corruptly taking, who is not privy to the 
corrupt agreement, But a preſentee who was privy to the 
fimony, is a perſon difabled to enjoy the ſame benefice 


6 


* 


(5) Dui emit- jus patronatis ut 7 tra ſimare filium wel 
nepoter [eu 42 walt, c privari Fl fe X, 3+ 18. 6. 


during 


4 
during life, nor can the king or any other diſpenſe with 
the diſability. Grb/ 801. 2 Haw. 396. 12 Co, 101, 

S. 6. Admit, inſtitute, inſtall, induct] The reaſon of 
this clauſe, lord Coke tells us, (for, he ſays, he was of 
that parliament, and obſerved the proceedings therein) 
was to avoid haſty and precipitate admiſſions and inſti- 
tutions, to the prejudice of them that had right to preſent, 
by putting them to a quare impedit; and it is preſumed, 
that no ſuch haſte or precipitation is uſed, but for a cor. 
rupt end and purpoſe. 3 ft. 155. | 
Immediately after the inveſting, in/lallation, or induction] 

Albeit the church is full by inſtitution, againſt all but the 
king : yet the church becometh not void by this branch 
of the act, until after induction. 3 Inf. 155. 

S. 9. Shall not in any wiſe extend to take away or reſtrain 
any puniſhment pain or penalty, limited preſcribed or inſictid 

by the laws eccleſiaſtical] So far are the ancient eccleſiaſti- 
cal laws againſt ſimony, and the power of the ſpiritual 
court in the execution of thoſe laws, from being ſuper» 
ſeded by this act; that hereby they are expreſsly con- 
firmed. And all promiſes and contraQs, 'of what kind 
ſoever, being forbidden, and by conſequence puniſhable, 
by the laws eccleſiaſtical ; it follows, that it could not be 
the intention of the legiſlators, to make this ſtatute the rule 
and meaſure of ſimony; but only to check and reſtrain it 
in the moſt notorious inftances, Gil. 801. 

Which conſideration ſeemeth fully to warrant biſhop 
Stillingfleet's obſervation, that this ſtatute doth not abro- 
gate the eccleſiaſtical laws as to ſimony, but only enacteth 
ſome particular penalties on ſome more remarkable ſimo- 
niacal acts, as to benefices and orders; but doth not go 
about to repeal any eccleſiaſtical Jaws about ſimony, or to 
determine the nature and bounds of it: And alſo the 
obſervation of archbiſhop Wake; that this act is not 
privative of the juriſdiction of the church, or its conſti- 
tutions, but accumulative; that it leaveth to the church 
all the authority which it had before; only, whereas 
. before theſe crimes were inguirable and puniſhable by the 
eccleſiaſtical judge alone, they may now, in ſome caſes 
ſpecified in this ſtatute, be brought before the civil magi- 
ſtrate alſo. Gi. 798. 

And therefore ſtill the eccleſiaſtical court may proceed 
againſt a ſimoniſt pro ſalute anime, and upon examina- 
tion and evidence deprive him for that cauſe : and this, 
altho' he was not privy to the contract; for there ate no 
acceſſaries in ſimony, And when the ſpiritual court 1 
15 0 
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ſo ſentenced the ſimony, the temporal court ought to give 
credence thereto, and ought not to diſpute whether it be 
error or not. For the temporal court cannot take cog- 
nizance of their proceedings herein, whether they be 
lawful or not; which is the reaſon that in the temporal 
court it ſufficeth to plead a ſentence out of the ſpiritual 
court briefly, without ſhewing the manner thereof, and 
of their proceedings (c). And tho? it hath been ſaid, that 
in the ſpiritual court they ought not to intermeddle to 
diveſt the freehold, which is in the incumbent after in- 
duction; it is true indeed, they cannot alter the freehold, 
but they by their proceeding meddle only with the man- 
ner of obtaining the preſentment, which by conſequence 
only diveſteth the freehold from the ſimoniſt by the diſ- 
ſolution of his eftate, when his admiſſion and inſtitution 
are voided ; and therefore may proceed: or rather the 
church being made void by act of parliament, he who 
pretends to be incumbent thereof hath no freehold there- 
in: ſo, depriving of him, cannot be ſaid to diveſt any 
freehold from him. However, it is beſt, that not any of 
the articles to be examined upon in this caſe, be ſuch as 
may expreſsly draw the right and title of the benefice in- 

to queſtion ; leſt occaſion be taken from thence to bring a 
prohibition. Matf. c. 5. 

2. By the 1 W. c. 16. Whereas it hath of ten happened, 
that perſons fimoniack or ſimoniacally promoted to benefices or 
ecfiaſtical livings, have enjoyed the benefit of ſuch livings 
many years, and ſometimes all their life time, by reaſon of the 
ſecret carriage of ſuch ſimoniacal dealing ; and ofter the death 
of ſuch fimoniack perſon, another perſon innocent of ſuch crime, 
and worthy of ſuch preſerment, being preſented or promated 
by any other patron innocent alſo of that fimoniacal contract, 
have been troubled and removed upon pretence of lapſe or other- 
wiſe to the prejudice of the innocent patron in reverſion, and of 
his clerk, whereby the guilty 'goeth away with the profit of 
his crime, and the innocent ſucceeding patron and his clerk are 
puniſhed, contrary to all reaſon and good conſciente: for pre- 
vention thereof it is enacted, that after the death of the perſon 
ſo ſimoniacally promoted, the offence or contract of ſimony ſhall 
neither by way of title in pleading, or in evidence to a jury, or 
otherwiſe, be alled;ed or pleaded to the prejudice of any other 
patron innocent of fimony, or of his clerk by him preſented or 
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promoted, upon pretence of Lipſe to the crown or to the metre. 
politan or ather wiſe ; unleſs the perſin ſimoniaet or ſimoniacally 


promoted, or his patron, was convicted of ſuch offence at the 
common law cr in ſome eccl:fiaflical court, in the liſe time a 


the per ſon fimoniack or : imoniacally promoted or preſent 
ſ. 1, 2. 

And no leaſe really and bona fide made by any perſon ſimoni- 
ack or ſimoniacally promoted to any dranry prebend or par fonage 
er other «ccleſiaflicai benefice or dignity, for gr10d and valuable 
conſideration, te any tenant or ferſon not being privy to or 
having notice of ſuch ſi many, ſhall be impeached or avoided far 
gr by 1eajon of ſuch ſimony, but ſhall be good and effefual in 
law, the jaid ſimony norwith/landing. 1. 3. 

3. By the 12 An. ft. 2. c. 12. /Vhereas ſome of the 
clergy have procured preferments for themſelves, by buying eccle- 

ical livings, and others have been thereby diſcauraged ; it ir 


: enatted, that if any perſon ſhall for any ſum of money reward 


gift profit or aavantage direciiy or indirecily, or for or by rea- 
fon of any promiſe agreement grant bond covenant or other 
aſſurance of or for any ſum of money reward gift profit or benefit 
whatſoever directly or indirectiy, in bis own name or in the 
name of any other per ſon, take procure or accept the next aviod- 
ance of or preſentation to any benefice with cure of fouls dignity 
prebend or living eccleſiaſtical, and ſhall be preſ-nted or collated 
thereupon ; every ſuch preſentation or collation, and every ad- 
miſſion inſlitutian invaſtiture and induttion upon the ſame, ſhall 
be utterly void fruſtrate and of no effect in law, and ſuch agree- 
ment ſhall be deem d a ſimeniacal contratt ; and it hail be lau- 
ful for the queen, her heirs and ſucceſſors, to preſent or collate 
unte or give or beflow every ſuch benefice dignity prebend and 
living ecclefraſtical, for that one time or turn only ; and the per- 
fon jo corrupt'y tal ing procuring or accepting any ſuch benefica 
dignity prebend or living, ſhall thereupon and from thenceforth 
be adjudged a diſabled perſon in law to have and enjoy the 
ſome, and ſhall aiſo be ſulict to any puniſhment pain or penalty 
limited preſcribed or inflitt.d by the laws eccleſiaſtical, in lite 
manner as if ſuch corrupt agreement had been made, afier ſuch 
benefice dignity prebend er living eccleſia/iical had bucome 
wacant ; any law or flatute to the contrary in any wiſe nut- 
wirb/landing. 
Which ſtatute having been underſtood as only prohibit- 
ing clergymen from purchaſing livings for themſelves ; the 


intention thereof (if that was its ſole intention) may be 


eoſily fruſtrated, by employing others to purchaſe for them. 
8 ſurely this falls within the oath required by Cin. 40. 
See ante, 1.4 | | . | 

| a The 


tk. ſn. n<o. * 


Simony. 


The form of a general bond of reſignation hath 
| been thus : 


KN OW all men by theſs preſents, that we A. B. » | 


in the county of clerk, and C. D. of in the 
ceunty of —— gentleman, are held and firmly bound to E. F. 
of in the county of eſquire, in the ſum of of goed. 
and lawful money of Great Britain, to be paid to the ſaid E. F. 
or to his certain attorney, his executors adminiflirators or aſſigns : 
For the true payment whereof, we bind ourſelues and each of 
us, jointly and ſcverally, and each and every of our joint and 
ſeveral heirs executors and adminiſtrators, firmly by tb ſe pre- 
ſents. Sealed with our ſeals, and dated this —— day of —— 
in the year of the reign of our ſovereign lord George the 
third of Great Britain, France, and Ireland, king, defender 
of the faith, and ſo forth, and in the year of our Lord one 
theuſand ſeuvrn hundred and ſixty three. 
WHEREAS the abovenamed E. F. is ſeiſed of or intitled 
to be advowſon, nomination, right of patronage and preſinta- 
tion of the vicarage [or, rectery] of the pariſh church of G. 
in the county of and dioceſe of which is now be- 
come vacant ; and whereas the jaid E. F. hath preſented, no- 
minated, and appointed the abavebound A. B. to ſurply the ſaid 
vacancy, and to the vicar of the ſaid vitarage and pariſh church 
of G. in order for him the ſaid A. B. to be inflituted and in- 
dutied thereto by the proper ordinary ; and whereas the ſaid 
A. B. hath agreed ts reſign and deliver up the ſaid vicarage 
and pariſh church of G. into the hands of the proper ordinary, 
upon the requeſt of the ſaid E. F. his heirs executors admin ra- 
tors or aſſigns, or upon natice in wriling given to him or left for 
bim for that pur peſe at the vicarage houſe of the ſaid vicarage 
by the ſaid E. F. his heirs executors adminiſtrators or aſſigns, 
ſo that thereby the ſaid vicarage and pariſh church may become 
vacant, and the ſaid E. F. his heirs ex«cutors adminiſirators or 
offigns, patrons of the ſaid church, may preſent gnew: Now 
the condition of the aboveturitten obligation is ſuch, that if the 
abovebound A. B. do and ſhall upon the requeſt of the ſaid 
E. F. his heirs executors adminiſtrators or aſſigns, or upon no- 
tice in writing given to him the ſaid A. B. or left for bim for 
that purpoſe at the vicarage hauſe of the ſaid vicarage by the 
ſaid E. F. his heirs executors adminiſtrators or aſſigns, abſo- 
lately reſign and deliver up the ſaid vicarage and par iſb church 
of G. afareſaid, with its appurtenances, into ihe hands of the 
Proper ordinary of guardian of the ſpiritualiies for the time 
Bb 2 being 
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Simony. 


bring abſolutely to accept of ſuch reſignation of the ſaid uicarage 


and pariſh church of G. whereby the jaid vitarage and pariſh 


church of G. may become vacant, and the a E F. his heirs 
executors adminiſtrators or aſſigns, patrons of the ſaid church, 
may preſent anew to the Jai! vicarage and pariſh church, dif 
charged-of all charges and incumbrances done or ſuffered by the 


id A. B.; and aljo if the faid A. B. de not or all not com. 


No ſine- cure 
w! ere there is 
but one incum- 
bent. 


mit or ſuffer, or cauſe to be committed, any weſts or dilapida- 
tions, upon the houſes, lands, tenements, or hereditaments be- 
longing to the ſaid vicarage during the time he ſhall be fo vicar 
of the ſaid vicarage and pa riſhb church; Then this obligation 10 
be void, otherwiſe to be and remain in full force and virtue. 


Signed, ſealed, and livired (the A. B. 
paper having been fi ft duly flump- C.D, 
ed) in the preſence of us, 

| - 15 
K. L. 


Sine⸗cure. 


Original of fe- x, T* original of ſine-cures was thus: The rectot 


(with proper conſent) had a power to intitle a 
vicar in his church, to officiate under him; and this was 
often done: and by this me+ns, two perſons were infti- 
tuted to the ſame church, and both to the cure of fouls, 
and both did actually officiate. So that however the rec- 
tors of ſiue-cures, by having been long excuſed from teſi- 
dence, are in common opinion diſcharged from the cure of 
ſouls (which is the reaſon of the name) and however the 
cure is ſaid in the law books to be in them habitualiter only; 
yet in ſtrictut ſs, and with regard to their original inftitu- 


tion, the cure is in them a&ualiter, as much as it is in the 
| vicar, Gig. 719. Johns. 85. 


That is to ſay, where they come in by inſtitution ; but 
if the reftory is a donative, the caſe is otherwiſe : for 
there coming in by donation, they have not the cure of 
ſouls commiited to them. And theſe are moſt properly 
fine-cures, according to the genuine fignification of the 
word, TFohn/. 85. 

2. Bue no charch, whore there is but one incumbent 
is properly a ſine- cure. If indeed the church be down 
or the pariſh become deſtiture of pariſhioners without 


which diviue offices cannot be performed ; the incumbent 
is 


Sine⸗ cure. 


s of neceſſity acquitted from all publick duty: but ſtill he 
is under an obligation of doing this duty, whenever there 
ſhall be a competent number of inhabitants, and the 
church ſhall be rebuilt. And theſe benefices are more 
properly depopulations than fine-cures. Jobnſi 84. 

. Biſhopricks, deanries, and archdeacoories, were of 
old generally ſaid to have the cure of fouls belonging to 
them; ſome have ſaid the ſame of prebends, but with leſs 
reaſon. Biſhops have the cure of their whole dioceſes ; 
and archdeacons do, in many particulars, ſhare with them 
in their ſpiritual cures. The dean was ſaid to have the 
cute of his canons, and of the reſt belonging to the choir 
who were all in old time to m.ke their confeſſions to him, 
and receive abſolutions from him ; but it doth not appear, 
that the canons or prebendaries have or had the cure of 
ſouls, in this or any other reſpet, They are indeed for 
the moſt part iaſtituted, but not to the cure of fouls, 
Jebnſ. 86. | 

4. Poſſeſſion of fine-cures (not being exempt as is 
aforeſaid) muſt be obtained by the ſame methods by which 
the poſſeſſion of other reRories and vicarages is obtained, 
namely, by preſentation, inſticution, and induction. And 
the'reaſon is, becauſe the vicarage had not its beginning 
by appropriation and endowment (which was a diſcharge 
to the parſon from the cure), but by intitulation, that is by 
deing admitted to a title, or a ſhare in the profits and cure 
of the rectory, together with the rectot, and in ſubordi- 
nation to him as vicar, For altho* by a conſtitution of 
archbiſhop Langton there might not be two tectors or par- 
ſons in one church ; yet there might be, and ſometimes 
were eſtabliſhed in the ſame church both a rector and 
vicar, with cure of fouls: and in ſuch caſe, the rectory 
came to be a ſine- cure, not becauſe it was really fo in 
law, but becauſe the rectors got themſelves excuſed from 
reſidence, and by degrees devolved the whole ſpiritual cure 
upon the vicars. Gb. 818. 

Upon which ground, the poſſeſſors of ſine- cures, are 
not bound to read the thirty-nine articles by the 13 El. 
c. 12, And in this only, inſtitution to ſine- cures differs 
from inſtitution. to other benefices.  John/. 86. 

5. Sine-cures are not within the ſtatute of pluralities, 
ſuch livings being not by the ſaid ſtatute deemed incom- 
patible ; but only thoſe to which the cure of ſouls is actu- 
ally and not only habitually annexed, Deg. p. 1. c. 13. 


B b 3 Singing 


Bi , 
deaories, arch - 
deaconries, Pre- 


Poſſeſſion of 
fine-cures how 
obtained, 


Not withia the 
ſtatute of pluta- 
lities. 


| 
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Sine⸗cure. 


Singing of pſalms. See Public wozſhip, 
Slander. See Defamation, 
Sodomy. See Buggern. 
Son, ſucceeding his father in a benefice. See 
Benefiee, 


Spoliation. 


For TATION is a writ obtained by one of the 


parties in ſuit, ſuggeſting that his adverſary (ſpoltavit) 
hath waſted the fruits, or received the ſame, to the pre- 
judice of him who ſyeth out the writ, 1 Oug bt. 1 
And a cauſe of ſpoliation ſhall be tried i in the viritual 
court, and not in the temporal. And this ſuit lieth for 
one incumbent againſt another, where they both claim by 
one patron, and where the right of the patronage doth 
not come in queſtion or debate. As if a parſon be created 
a biſhop, and hath-a diſpenſation to keep his benefice, and 
afterwards the patron preſents another incumbent, who is 
inſtituted and inducted ; now the biſhop may have againſt 
that incumbent a ſpoliation in the ſpiritual court, becauſe 
they claim both by one patron, and the right of the pa- 
tronage doth not come in debate, and becauſe the other 
incumbent came to the poſſeſſion of the benefice by the 
courſe of' the ſpiritual law, that is to ſay, by inſtitution 
and induction; ſo that he hath colour to have it, and to 
be parſon by the ſpiritual law : for otherwiſe, if he be not 
inſtituted and inducted, ſpoliation lies not againſt him, 
but rather a writ of treſpaſs, or an afliſe of novel diſſeiſin. 
Term of theL, 
So it is alſo, where a parſon who hath a plurality doth 
accept another benefice, by reaſon whereof the patron 


preſents another clerk, who is iaftituted and inducted: 


Now the one of them may have a ſpoliation againſt the 
other, and then ſhall come in debate whether he hath 2 
ſufficient plurality or not. And ſo it is in caſe of de- 
privation, T. L. 

The ſame law is, where one telleth the patron that hk 
clerk is dead; whereupon he preſents another; there the 


firſt incumbent, who was ſuppoſed to be dead, may have 


a ſpo- 


8 


Spoliation, 


» ſpoliation againſt the other. And fo in divers other like 
caſes. T. L. 

If a patron do preſent a clerk unto an advowſon, who 
is inftituted and inducted, and afterwards another man 
doth preſent another clerk to the ſame advowſon, who is 
alſo inſtituted and inducted; there, one of them ſhall not 
have a ſpoliation againſt the other, if he diſturb him of 
the church, or do rake away the fruits thereof ; becauſe 
the right of the patronage doth come in debate in the ſpi- 
ritual court which of the patrons hath a right to preſent, 
And therefore in that caſe, if one of them fue a ſpoliation 
againſt the other, he ſhall have prohibition unto the ſpi- 
ritual court, and no conſultation ſhall be granted for the 
cauſe aforeſaid. F. N. B. 86. 

When ſpoliation is brought to try which of two perſons 
inſtituted is the rightful incumbent of a parſonage or vi- 
carage, or after ſentence given againſt one of the parties 
who hath appealed ; it is uſual for the eccleſiaſtical judge, 
at the petition of either of the parties, to decree that the 
fruits of the church be ſequeſtred, and to commit the 
power of collecting them to the churchwardens or ſome 
others of the ſame pariſh, firſt taking bond of ſuch per- 
ſons, whereby they ſhall be obliged to collect and keep 
the tithes for the uſe of him that ſhall,be found to have 
the right, and to render a juft account when called there- 
unto. And the judge is alſo wont to appoint ſome mini- 

ſter to ſerve the cure, for the time that the controverſy 
ſhall depend; and to command thoſe to whom the ſe- 
queſtration is committed, to allow ſuch ſalary as he ſhall 
aſſign out of the profits of the church, to the parſon that 
he orders to attend the cure, And after the ſuit is deter- 
mined, the ſequeſtration is to be taken off, and the profits 
collected to be reftored to him that prevails at law; to 
wit, in ſpecie, if they remain ſo, or if not, the value of 
tem. Walſ. e. 30. ü 


Stamps. 


4 8 TAM duties relating to the ſeveral matters tteated 
of in this book, by the ſeveral ſtamp acts, ſeem to be 


as follows (in 1795): 
ws (in 1795 Bb 4 | *_ 


Charity briefs. | 
Regiſter or cer- 
tificate. 


Iaſlitution or 


licence. 


Stamps. 


For every ſkin or piece of vellum or parchment, or 
ſheet or piece of paper, on which ſhall be engroſſed any 
diſpenſation to hold two livings, or any diſpenſation ot 
faculty from the archbiſhop of Canterbury, or maſter of 
the faculties, 101. | 
Grant or letters patent under the great ſeal of 
honour, dignity, promotion, franchiſe, liberty, or privi- 
lege, or ne | A of tbe ſame, (except charity 
briefs); admiſſion of a fellow of the college of phyſicians, 
or of any advocate, proctor, notary, or other officer in any 
eccleſiaſtical court, 8 J. Annual offices under 101. in cor- 
porations are excepted by g & 10 U. 3. c. 25. and ſubſe- 
quent acts, but pay 40s. by 5 C 6 . & M. c. 21. 

Preſentation or donation under the great ſeal, col. 
lation, or any other preſentation or donation by any pa- 


' tron to any ſpiritual, promotion of 101, a year in the king's 


books; appeal from the court of arches, or the preroga- 

tive courts, 61. or treble 40s, | | 
Letters patent for charity briefs ; 41. or double 408. 
Regiſter, entry, teſtimonial, or certificate of a degree 

in the univerſities (except the regiſter or entry of a bache- 


lor of arts), 40s. 


Inſtitution, or licence, that ſhall. paſs the ſeal of any 
biſhop, chancellor, or other ordinary, or any eccleſiaſtical 
court {except licences to ſchoolmaiters and tutors, and 
licences to ſtipendiary curates in which the annual amount 
of the ſtipend ſhall be inſerted), 15 8. 

Licence to ſchoolmaſters and tutors, 10 8. 

Probate of a will, or letters of adminiſtration, for an 
eſtate above 20 l. value, 10s. (except of common ſeamen) 
or ſoldiers who ſhall be ſlain or die in bis majeſty's ſervice, 
of which a certificate muſt be produced from the captain 
under whom they ſerved, and oath made of the truth 
thereof before the judge; 5 6 . & M. c. 21. /. 6. 
but for the wills of ſeamen, vide (Ulills, III. | 

If the eſtate is of the value of 100 l. and under 300 |, 
21. 10s, If 3ool. and under 600 1l,—5 l. 10s, If 
6001, and under todo I. 81. If 2000 land upwards— 
141. If 20c0 l. and upwards—201.. If 5000 l. and up- 
wards—30 J. If 10,0001. and upwards—40 J. 

Bond (except bonds given as a ſecurity for payment 
of money), leaſe, deed, contract, or other obligatory in- 


ſtrument, proteſt, procuration, or any other notarial act, 78. 


Bond given as a ſecurity for payment of money, 7s. 


But if the amount of the ſum for which the bond is given 


ſhall exceed 100 l.— 10 8, If the amount of 500 l. or up- 


. wards, 155, 


Receipt 


0 


Stamps. 


Receipt for a legacy or ſhare of an inteſtate's perſonal 
eſtate muſt be ſtamped and pay duty according to the value 
of the legacy and the proximity of the legatee or next of kin 
to the teſtator or inteſtate, for which ſee Mills, VII. III. 

Licence for, or certificate of marriage except the certi- 
fcate of the marriage of a ſeaman's widow), 5 8. 

Commiſſion iſſuing out of any eccleſiaſtical court, not 
otherwiſe particularly charged, 5s. 

Matriculation in the univerſities, 4 8. 

Citation or monition, in any eccleſiaſtical court, 
28. 6d. y ; 

Libel, allegation, depoſition, or inventory, 28. 6d. 

ies of them, 28. | 


Affidavit (except for burying in woollen), anſwer, , 


ſentence, or final decree, in any ecclefiaſtical court; or 
any copy thereof to be filed in any court, 25. 


Copy of a will, 38. 


th ai 


Stipendiary pꝛieſts. 


| THE ſtipeadiary prieſts were for trentals, anniverſaries, 


obits, and ſuch like; grounded on the doctrine of 
purgatory and maſles ſatisfactory. ' And for theſe, chant- 
ries were founded and- endowed, to pray for the fouls of 
the founder and his friends: Which chantries were diſ- 


ſolved by the ſtatute of the 1 Ed. b. c. 14. 


Striking in the Church or Church-yard. See 
INIT” Church, 


- 


Subdeacon, 


co BDFACON is one of the five inferior orders in 

the Romiſh church; whoſe office it is to wait upon 
the deacon in the adminiſtration of the ſacrament of the 
Lord's ſuppet. Gibf. 99. 


Suffragan. See Biſhops, 


Copy of will. 
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Suicide. 


BY the rubrick before the burial office ; perſons who 
| have laid violent hands upon themſelves, hall not 
have that office uſed at their interment, 

And the reaſon thereof given by the canon law, is, be. 
cauſe they die in the commiſſion of a mortal fin, (Lind, 
164) ; and therefore this extendeth not to idiots, luna- 
ticks, or perſons otherwiſe of inſane mind, as children 
under the age of diſcretion, or the like; fo alſo not to 
thoſe who do it involuntarily, as where a man kills him- 
ſelf by accident: for in ſuch caſe it is not their crime, 
but their very great misfortuge. 


Sunday. See Loꝛd's day, 
Superinſtitution. See Benefice, 
Suppoſititious births. See Baſtards. 


"0 — 


Supzemacy, 


münden Is L chief juſtice Hale ſays: The ſupremacy of 


cy by the com- 
mon law, 


the crown of England in matters eccleſiaſtical is 
a moſt indubitable right of the crown, as appeareth by 
records of unqueſtionable truth and authority. 1 U. 
3 chief juſtice Coke faith ; By the ancient laws of 
this realm, this . of England is an abſolute empire 
and monarchy, conſiſting of one head, which is the king; 
and of a body conſiſting of ſeveral members, which the 
law divideth into two parts, the” clergy and laity, both of 
them next and immediately under God ſubject and obe- 
dient to the head. 5 Co. 8. 40. Caudrey's caſe. 

By the parliament of England in the 16 K. 2. c. 5. it 
is aſſerted, that the crown of England hath been ſo free at 
all times that it hath been in no earthly ſubjeAion, but 
immediately ſubject to God in all things touching the re- 
gality of the ſame crown, and to none other, 


And 


but © 


priace 


of th 


Sup2emaey. 


And in the 24 H. 8. c. 12. it is thus recited ; By ſun- 
and authentic hiſtories and chronicles it is manifeſtly 
declared and expteſſed, that this realm of England is an 
empire, and ſo hath been accepted in the world, govern- 
ed by one ſupreme' head and king, having dignity and 
royal eſtate of the imperial crown of the ſame: unto 
whom a body politick, compact of all ſorts and degrees 
of people, divided in terms and by names of ſpiritualty 
and temporalty, been bounden and owen to bear next 
unto God, a natural and humble obedience ; he being allo 
furniſhed by the goodneſs and ſufferance of Almighty (God, 
with plenary whole and intire power, pre-eminence, au- 
thority, prerogative, and juriſdiction, to render and yield 
juſtice and final determination to all manner of perſons 
refhants within this realm, in all caſes matters debates and 
contentions, without reſtraint or provocation to any fo- 
reign princes or potentates of the world; in cauſcs ſpiritual 
by judges of the ſpiritualty, and cauſes temporal by tem- 
poral judges. | | 
Again, 25 H. 8. c. 21. The realm of England, re- 
cognizing no ſuperior under God, but only the king, 
hath been and is free from ſubjection to any man's laws, 
but only to ſuch as have been deviſed made and obtained 
within this realm for the wealth of the ſame, or to ſuch 


other as by ſufferance of the king, the people of this 


realm have taken at their free liberty by their own con- 


ſent to be uſed amongſt them, and have bound themſelves 


by long uſe and cuſtom to the obſervance of the ſame, 
not as to the obſervance of the laws of any foreign 
prince potentate or prelate, but as to the cuſtomed and 


ancient laws of this realm, originally eftabliſhed as laws 


of the ſame by the ſaid ſufferance contents and cuſtom, 
and none otherwiſe. 
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2. Can, 1. As our duty to the king's moſt excellent py the canons of 


majeſty requireth, we firſt decree and ordain, that the the cburch. 


archbiſhop from time to time, all biſhops, deans, arch- 
deacons, parſons, vicars, and all other eccleſiaſtical per- 
ſons, ſhall faithfully keep and obſerve, and as much as 
in them lieth ſhell cauſe to be obſerved and kept of others, 
all and ſingular laws and ftatutes made for reſtoring to 
the crown of this kingdom, the ancient juriſdiction over 
the ſtate eccleſiaſtical, and aboliſhing of all foreign power 
repugnant to the ſame. Furthermore, all eccleſiaſtical 
perſons having cure of ſouls, and all other preachers, 
and readers of divinity lectures, ſhall to the uttermoſt of 


their wit knowledge and learning, purely and ſincerely 
T (without 


* 
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By LE thirty. 
nine articles, 


and degrees committed to their charge by God, whether 


Supzemacy, 


(without any colour of diſſimulation) teach manifeſt opeq 
and declare, four imes every year at the leaſt, in their 
ſermons and other collation and lectures, that all uſurped 
and foreign power (foraſmuch as the ſame hath no eſta- 
bliſhment nor ground by the law of God) is for moſt ju 
cauſes taken away and aboliſhed, and that therefore no 
manner of obedience or ſubjection within his majeſty's 
realms and dominĩons is due unto any ſuch foreign power; 
but that the king's power, within his realms of England 
Scotland and Ireland and all other his .dominions and 
countries, is the higheſt power under God, to whom all 
men, as well inhabitants as born within the ſame, do by 
God's laws owe moſt loyalty and obedience, afore and 
above all other powers and porentates in the earth, 
Can. 2. Whoever ſhall affirm, that the king's majeſty 
hath not the ſame authority in cauſes eccleſiaſtical, chat 
the godly kings had amongſt the jews and chriſtian em- 
perors of the primitive church, or impeach any part of 
his regal ſupremacy in the ſaid cauſes reſtored to the 
crown, and by the laws of this realm therein eſtabliſhed; 
Jet him be excommunicated ipſo facto, and not reftored 
but only by the archbiſhop, after his repentance and 
publick revocation of thoſe his wicked errors. n ei 

Can. 26. No perſon ſhall be received into the miniſtry 
nor admitted to any eccleſiaſtical function, except he ſhall 
firſt ſubſcribe (amongſt others) to this article following: 
that the king's majeſty under God is the only ſupreme go- 
vernor of this realm, and of all other his bighneſs's do- 
minions and countries, as well in all ſpiritual or eccleſiaſti- 
cal things or cauſes, as temporal ; and that no foreign 
prince, perſon, prelate, ſtate, or potentate hath or ought to 
have any juriſdiction, power, ſuperiority, pre-eminence, ot 
authority eecleſiaſtical or ſpiritual, within bis majeſty's 
faid realms dominions and countries. 

3. Art. 37. The queen's majeſty hath the chief power 
in this realm of England, and other her dominions; upto 
whom the chief government of all eſtates of this realm, 
whether they be eccleſiaſtical or civil, in all cauſes doit 
appettain; and is not, nor ought to be ſubject, to any 
foreign jutiſdiction. But when we attribute to the queen's 
majeſty the chief government, we give not thereby to our 
princes the miniſtring either of God's word, or of tbe ſa- 


craments z but that only prerogative which we ſee to have 


been given always to all godly princes in holy ſcripture 
by God himſelf, that is, that they ſhould rule all eſtates 
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be eccleſiaſtical or temporal, and reſtrain with the 
ciril ſword the ſtubborn and evil doers. The biſhop of 
Rome bath no juriſdiction in this realm of England. 

4. Albeit the king's majeſty juſtly and rightfully is and 
ought to be the ſupreme head of the church of England, 
and ſo is recogniſed by the clergy of thi: realm in their convo- 
ations, yet nevertheleſs, for corroboration and confitma - 
tion thereof, and for the increaſe of virtue in Chriſt's re- 

ion, and to repreſs all errors, herefies, and other 
enormities and abuſes ; it is enacted, That the king our 
ſovereign lord, his heirs and ſucceſſors, kings of this 
realm; ſhall be taken, accepted, and reputed the only 
ſupreme head in earth of the church of England; and 
ſhall have and enjoy, annexed to the imperial crown of 
this realm, as well the ſtyle and title thereof, as all ho- 
nours, dignities, preheminencies, juriſdictions, privileges, 
authorities, immunities, profits, and commodities, to the 
ſaid dignity of ſupreme head of the ſame church belong- 


ing and appertaining ; and ſhall have power from time to 


time to viſit, repreſs, redreſs, reform, order, corre, re- 
ſtrain, and amend all ſuch errors, hereſies, "abuſes, of- 


fences, contempts, and enormities whatſoever they be, 


which by any manner of ſpiritual authority or juriſdiction 
my lawfully be reformed, repreſſed, ordered, redrefſed, 
correRted, reſtrained, or amended moſt to the pleaſure of 
Almighty God, the increaſe of virtue in Chriſt's religion, 
and for the conſervation of the peace unity and tranquil- 
lity of this realm; any uſage, cuſtom, foreign laws, fo- 
reign authority, preſcription, or any other thing to the 
contrary notwithſtanding, 26 H.8. c. 1. | | 

Recogniſed by the clergy of this realm in their convications] 
Which recognition, after deliberation and debate in both 
houſes of convocation, 'was at length agreed upon in theſe 
words cc et cleri an;licani, cujus ſingularem pro- 
teftorem unicum, et ſupremum dominum, et quantum per Chriſti 
gem licet, etiam ſupremum caput ipſius majeflatem recug no- 
ſeimus, Gibſ. 23. 

5. Whereas the king hath heretofore been and is 
juſtly and lawfully and notoriouſly known named publiſhed 
and declared, to be king of England France and Ireland, 
defender of the faith, and of the church of England and 
alſo-of Ireland, in earth ſupreme head and hath juſtly and 
lawfully uſed the title and name thereof; it is enacted, 
that all his majeſty's ſubjects ſhall from henceforth accept 
and take the ſame his majeſty's ſtyle, as it is declared and 


ſet forth in manner and form following, viz, Henry the 
| eighth, 


The king's 
and title, _- 
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the realm during the ſaid thirty days; if not, then within 
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eighth, by the grace of God, king of England, ( ſme the unin 
with Scotland, king of Great Britain,) France, and Ir. 
land, defender of the faith, and of the church of England and 
alſo of Ireland in earth the ſupreme bead and the faid ſtyle 
ſhall be for ever united and annexed to the imperial crown 
of this realm. 35 H. 8 c. 3. 

Defender of the Faith} T nis title, altho? ſometimes at. 
tributed to our kings before, yet was peculiarly and in 
a more ſolemn manner given to king Hen. 8, by pope 
Leo 10, for writing againſt Luther. 


And of the church of England and alſo of Ireland in wnth © 


the ſupreme bead] Theſe are the words which ſeem to be 
undcritood, in, the abbreviated ſtyle of the king, as it 
is now uſually expreſſed [d:fender of the faith, and jþ 
orth]. 

f 6. By the 1 Ed. 6. c. 12. If any perſon ſhall by ww 
preaching, exp! e/s words or ſayings, affirm or ſet forth, that 
the king is not or ought not to be ſupreme head in earth 
of the church of England and Ireland, or any of them, 
immediately under God; or that the biſhop of Rome or 
any other perſon than the king of England for the time 
being is or ought to be by the laws of God ſupreme head 
of the ſame churches or of any of them; he, his aiden 
comforters abettors procurers and counſellors, ſhall (on 
conviction by the oath of two witneſſes or confeſſion) for 
the fir{t offence forfeit his goods and be impriſoned during 
the king's pleaſure: for the ſecond offence ſhall forfeit 
his goods, and alſo the profits of his lands and ſpiritual 
promotions during his lite, and alſo be impriſoned during 
his life; and for the third offence (hall be guilty of high 
treaſon, / 6. 22. 

And if any perſon ſhall by writing, printing, overt died 
er aft, affirm or ſet forth, that the king is not or ought 
not to be ſupreme head in earth of the church of Eng- 
land and Ireland, or cf any of them, immediately under 
God; or that the biſhop of Rome, or any other perſon 
than the king of England for the time being, is or ought 
to be by the Jaws of God or otherwiſe, the ſupreme head 
in earth of the ſame churches or any of them; he (his 
aiders comforters abettors procutets and counſellors, ſhall 
(on conviction by the oath of two witneſles or contelion) 
be guilty of high treaſon, /. 7. 22. 

But no perſon ſhall be proſecuted for the ſaid offences 
by open preaching or wirds only, but within thirty days alter 
ſuch preaching or ſpeaking, if the accuſers be within 
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ir months after ſuch preaching or words ſpoken ; and 
not otherwiſe. 1 he accuſation to be made to one 
of the king's council, or to a juſtice of aſſize, or a juſtice 
of the peace being of the quorum, or to two juſtices of 
the peace within the ſhire where the offence was com- 

ited. /. 19. 

i But V4 7 HI made treaſon by this act, the ſame 
is ſo far repealed, by the 1 Mar. ef]. 1. c. 1. which en- 
zReth, that no offence made high treaſon by act of par- 
liament, ſhall be adjudged high treaſon, but only ſuch as 
js expreſſed in the ſtatute of the 25 Ed. 3. But as to the 
reſt this ſtatute continueth in force. 

But by the 1 El. c. 1. it is further enacted as followeth; 
viz. that no foreign prince, perſon, prelate, ſtate, or po- 
tentate ſpiritual or temporal, ſhall uſe enjoy or exerciſe _ 
any manner of power, juriſdiction, ſuperiority, authority, 
preheminence or privilege, ſpiritual or eccleſiaſtical, 
within this realm or any other her majefty's dominions or 
countries; but the ſame ſhall be aboliſhed thereout for 
ever ; any ſtatute, ordinance, cuſtom, conſtitutions, or 
any other matter or cauſe whatſoever to the contrary 
notwithſtanding. / 16, | 

And ſuch juriſdictions, privileges, ſuperiorities and 
preheminences ſpiritual and eccleſiaſtical, as by any ſpi- 
ritual or eccleſiaſtical power or authority have heretofore 
been, or may lawfully be exerciſed or uſed for the viſita- 
tion of the eccleſiaſtical ſtate and perſons, and for re- 
formation order and correction of the ſame, and of all 
manner of errors, hereſies ſchiſms abuſes offences con- 
tempts and enormities, ſhall for ever be united and an- 
nexed to the imperial crown of this realm. / 17. 

And if any perſon ſhall by writing, printing, teaching, 
preaching, expreſs words, deed or at, adviſedly maliciouſly 
and directly affirm, hold, ſtand with, ſet forth, maintain, 
or defend the authority, preheminence, power or juriſ- 
diction, ſpiritual or eccleſiaſtical, of any foreign prince, 
prelate, perſon, ſtate or potentate whatſoever, heretofore 
claimed uſed or uſurped within this realm or any other 
her majeſty's dominions or countries; or ſhall adviſedly 
maliciouſly and directly put in ure or execute any thing, 
for the extollimtg, advancement, ſetting forth, mainte- 
nance or defence of any ſuch pretended or uſurped juriſ- 
dition, power, preheminence and authority, or any part 
thereof; he, his abettors aiders procurers and counſellors, 
{hall ſor the firſt offence forfeit all his goods, and if he bath 
not goods to the value of 201. he ſhall alſo be impri- 

ſoned 
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ſoned far a year, and the benefices of every ſpiritual perſon 


offending ſhall alſo be void; for the ſecond offence ſhalj,5 
incur a premunire ; and for the third ſhall be guilty of £ 


high treaſon, / 27-30, 

But no perſon ſhall be moleſted for any offence com. 
mitted only by preaching, teaching, or words, unleſs he be 
indicted within one half year after the offence committed. 

. 
7 And no perſon ſhall be indicted or arraigned but by 
the oath of two or more witneſſes : which witneſſes, or 
ſo many of them as ſhall be living, and within the realm 
at the time of the arraignment, ſhall be brought face to 
face before the party arraigned if he require the ſame, 
J 4 If any perfon ſhall by writing, cyphering, printing, 
preaching, or teaching, deed or act, adviſegly and wittingly, 
hold or ftand with, to extol, ſet forth, maintain or de- 
fend the authority juriſdiction or power of the biſhop of 
Rome or of his fee, heretofore claimed uſed or uſurped 
within this cealm or in any of her majeſty's dominions ; 
or by any ſpeech, open deed or at, adviſedly and wittingly 
attribute any ſuch manner of jutiſdiction authority or pte. 
heminence to the ſaid fee of Rome or to any biſhop of the 
ſame fee for the time being; he, his abettors procurers 
and counſellors, his aiders aſſiſtants and comforters, up- 
on purpoſe and to the intent to ſet forth, further, and 
extol the ſaid uſurped power, being indicted or preſented 
within one year, and convicted at any time after, ſhall 
incur a premunire, 5 El. c. 1. / 2. 5 

And the juſtices of aſſize, or two juftices of the peace 
(one whereof to be of the quorum) in their ſeſſions, may 
inquire thereof, and ſhall certify the preſentment into the 
king's bench in forty days, if the term be then open; if 
not, at the firſt day of the full term next following the 
faid forty days: on pain of 100]. / 3. 

And the juſtices of the king's bench, as well upon ſuch 
certificate as by inquiry before themſelves, ſhall proceed 
thereupon as in caſes of premunire, / 4. 

But charitable giving of reaſonable alms to an offender, 
without fraud or covin, ſhall not be deemed abetting 


_ procuring, counſelling, aiding, aſſiſting, or comforting, 


J. 18. | 
8. The papal incroachments upon the king's ſovereign- 
ty in cauſes and over perſons eccleſiaſtical, yea even in 
matters civil under that looſe pretence of in ordine ad 


ſpiritualia, had obtained a great ſtrength and long con- 
tinuance 
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tidwance in this realm, notwithſtanding the ſecurity the 
crown had by the oaths of fealty and allegiance; fo that 


there was a neceſſity to - unrivet thoſe uſurpations, by 


ſubſtituting by authority of parliament a recognition by 


oath of the king's ſupremacy, as well in cauſes eccleſiaſti- 


cal as civil; and thereupon the oath of ſupremacy was 


framed, 1 H. H. 75. | | | 

Which oath, as finally eſtabliſhed by the 1 V. e 8. is 
as follows: ** I A. B. do ſwear, that I do from my heart 
« abhor, deteſt, and abjure, as impious and heretical, 


that damnable doctrine and poſition, that princes ex- 


« communicated or deprived by the pope or any authority 
«.of the ſee of Rome, may be depoſed or murdered by 
their ſubjects, or any other whatſoever, And I do 
« declare, that no foreign prince, perſon, prelate, ſtate, 
« or potentate, hath or ought to have any juriſdiction, 
u power, ſuperiority, pre-eminence, ot authority, ecele- 
« ſjaſtical or ſpiritual, within this realm: So help me 
« God (d).“ | 

9. But laſtly, the uſurped juriſdition of the pope being 
aboliſhed, and there being no longer any danger to 
the liberties of the church or ſtate from that quarter; and 
divers of the princes of this realm having entertained more 
exalted notions of the ſupremacy both eccleſiaſtical and 
civil, than were deemed conſiſtent with the legal eſtabliſh- 
ment and conſtitution; it was thought fit at the revolu- 
tion to declare and expreſs, how far the regal power, in 
matters ſpiritual as well as temporal, doth extend: that 


ſo as well the juſt prerogative of the crown on the one 


hand, as the rights and liberties of the ſubject on the other, 
might be aſcertained and ſecured, Therefore by the ſtatute 
of the 1 . c. 6. it is enacted as followeth : 


% Whereas by the law and ancient uſage of this realm, 


the kings and queens thereof have taken a ſolemn oath 
upon the evangeliſts at their reſpective coronations, to 
maintain the ſtatutes laws and cuſtoms of the ſaid realm, 
and all the people and inhabitants thereof in their ſpiritual 
and civil rights and properties; but foraſmuch as the oath 
itſelf, on ſuch occaſion adminiftred, hath heretofore been 


pn I 
* — 


moned to take the oath of ſupremacy, or be proſecuted for not 
obeying ſuch ſummons ; but Roman Catholics, in order to 
enjoy the benefics of that act, for which ſee the title Popery, 
dre to take, in the manner therein directed, the oath intro- 
duced by it; for which ſee Daths, 20. B. 

Vol. III. Cc framed 


(4) By the 31 G. 3. c. 32. V 18. No perſon ſhall be ſum- 
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framed in doubtful words and expreſſions, with relation 
to ancient laws at this time unknown; to the end there. 


fore that one uniform oath may be in all times to come f 
taken by the kings and queens of this realm, and to them of co! 
reſpeQtively adminiſtred, at the times of their and ey 4 
of their coronation, it is enacted, that the following oat by pr 
hall be adminiſtred to every king or queen, who ſhall mann 
ſucceed to the imperial crown of this realm, at their re. 3 
ſpective coronations, by one of the archbiſhops or biſhop kingd 
of this realm of England for the time being, to be there. and q 
unto appointed by ſuch king or queen reſpeQively, and - 0. 
in the preſence of all perſons that ſhall be attending, to de 
aſſiſting, or otherwiſe preſent at ſuch their reſpective coto-· armed 
nations: That is to fay, +4 
The archbiſhop or biſhop ſhall ſay, Vill you ſolumn) ferve 
promiſe and ſwear, to govern the people of the kingdom of 3 
ogland, and the deminions thereto belonging, according ty — 
the flatutes in parliament agreed on, and the laws and cuſtom; divers 
of the ſame? The king or queen ſhall ſay, J ſolemnly pro- 7 
miſe ſo to do. I» y_ 
Archbiſhop or biſhop: Willi you to your. power cauſe law 2 * 
and juſlice in mercy to be executed in all your Judgments The 225 


king or queen ſhall anſwer, I will. 
Archbiſhop or biſhop : Will you to the utmoſt of your 
power maintain the laws of God, the true profeſſion of the geſpel, 
y 


and prote/lant reformed religion etabliſhed by law ? And will * 
you preſerve unto the biſhops and clergy 7 this realm, and to the mY 
churches committed to their charge, all ſuch rights and privi- ; 12. 
leges, as bydaw ds or ſhall appertain unto them or any of them ? an 
he king or queen ſhall anſwer, AU this I promiſe to do: 7 1 
After this, laying his or her hand upon the holy goſpels, * 

he or ſhe ſhall ſay, The things which I have here before pro- 4 : 
miſed, I will perform and keep ; So help me God : And ſhall BR . 
then kiſs the book.” a MS * h 
And by the 1 . [ef]. 2. c. 2. Whereas the late king | 120 
James the ſecond, by the aſſiſtance of divers evil coun- IR 
ſellors judges and miniſters employed by him, did endea- _ 
vour to ſubvert and extirpate the proteſtant religion, and — 
the laws and liberties of this kingdom; — 
1. By aſſuming and exerciſing a power of diſpenſing toe; 
with and ſuſpending of laws, and the execution of laws, tens 
without conſent of parliament. by k 
2. By committing and proſecuting divers worthy pre- K E 
lates, for humbly petitioning to be excuſed from con- 3 * 
in ord 


curripg to the ſaid aſſumed power. eb 
| | 3- By 


- 
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2. By iſſuing and cauſing to be executed a commiſſion 
under the great ſeal for erecting a court called The court 
of commiſſioners for eccleſtaſtical cauſes. | 

4. By levying money for and to the uſe of the crown, 
by pretence of prerogative, for other time, and in other 
mznner, than the ſame was granted by parliament, 

5. By raiſing and keeping a ſtanding army within this 
kingdom in time of peace, without conſent of parliament, 
and quarries ſoldiers contrary to law. | 

6. By cauling ſeveral good ſubjects, being proteſtants, 
to de aifarmed at the ſame time when papiſts were both 
armed and employed, contrary to law.” 

7. By violating the freedom of election of members to 
ſerve in parliament. 

8. By proſecutions in the court of king's bench, for 
matters and cauſes cognizable only in parliament ; and by 
divets other arbitrary and illegal courſes, | 
9. And whereas of late years, partial corrupt and un- 
qualified perſons have been returned and ſerved on juries 
in trials, and pafticularly divers jurors in trials for high 
treaſon, which were not freeholders. _ 

10. And exceffive bail hath been required of perſons 
committed in criminal caſes, to elude the benefit of the 
laws made for the liberty of the ſubjects. 

11. And exceſſive fines have been impoſed ; and illegal 
and cruel puniſhments inflicted, _ 5 

12. And ſeveral grants and promiſes made of fines and 
forfeitures, before any convidion, or judgment againſt the 
perſons upon whom the ſame were to be levied. 

All which are utterly and directly contrary to the known 
laws and ſtatutes, and freedom of this realm. 

And whereas the ſaid late king James the ſecond, hay- 
ing abdicated+ the government, and the throne being 
thereby vacant, his highneſs the prince of Orange (whom 
ithath pleaſed Almighty God to make the glorious inftru-* 
ment of delivering this kingdom from popery and arbitrary 
power) did, by the advice of the lords ſpiritual. and tem- 
poral and divers principal perſons of the commons, eauſe 
letters to be written to the lords ſpiritual and temporal, 
being proteſtants; and other letters to the ſeveral coun- 
ties, cities, univerſities, boroughs, and cinque ports, for 
the chooſing of ſuch perſons to repreſent them, as were of 
nght to be ſent to parliamem, to meet and fit at Weſt- 
minſter upon the 22d day of. January in this year 1688, 
in order to ſuch an eſtabliſhment, as that their religion 
laws and liberties might not again be in danger of being 

Cc 2 ſub- 
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fubverted : upon which letters, elections having been 
accordingly made, and thereupon the ſaid lords ſpiritual 
and temporal and commons, purſuant to their reſpeQive 
letters and elections, being now aſſembled in a full and 
free repreſentative of this nation, taking into their meſt 
ſerious conſideration the beſt means for attaining the ends 
aforeſaid, do in the firſt place (as their anceſtors in like 
caſe have uſually done) for the vindicating and aſſerting 
their ancient rights and liberties, declare ; 

1. That the pretended power of ſuſpending laws, or 
the execution of laws, by regal authority, without conſent 
of parliament, is illegal. 

2. That the pretended power of diſpenſing with laws, 
or the execution of laws, by regal authority, as it hath 
been aſſumed and exerciſed of late, is illegal. | 

3. That the commiſſion for erecting the late court of 
commiſſioners for eccleſiaſtical cauſes, and all other com- 
miſſions and court, of like nature, are illegal and perni+ 
cious. 

4. That levying money for or to the uſe of the crown, 
by pretence of prerogative, without grant of parliament, 


for longer time, or in other manner, than the- ſame is 


or ſhall be granted, is illegal. 3 
5. That it is the right of the ſubjects to petition the 


king; and all commitments and profecutions for ſuch pe- 
titioning, are illegal. 

6. That the raiſing or keeping a ſtanding army within 
the kingdum in time of peace, unleſs it be with conſent of 
parliament, is po law, | 

7. That the ſubjeAs which are proteſtants, may have 
arms for their defence, ſuitable to their conditions, and as 


allowed by law. | 
8, That election of members of parliament ought to be 


9. That the freedom of ſpeech, and debates or proceed- 


ings in patliament, ought not to be impeached or queſtion- 


ed in — or place out of parliament. 


10. That exceſſive bail ought not to be required, not 
exceffive fines impoſed ; nor cruel and unuſual puniſh- 
ments inflicted, 

11. That jurors ought to be duly impanelled and re- 
turned, and jurors which paſs upon men in trials for high 
treaſon ought to be freeholders. 

12, That all grants and promiſes of fines and forfeitures 


of particulas perſons before conviction, are illegal and 


void, ; 
| 13. And 


e 


- 
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13. And that for redreſs of all grievances, and for the 
amending, ſtrengthening, and preſerving of the laws, par- 


liaments ought to be held nn 
And they do claim, demand, and inſiſt upon all and ſin- 


ular the premiſes, as their undoubted rights and liberties; 
and that no declarations, judgments, doings, or proceed- 
ings, to the prejudice of the people in any of the ſaid pre- 
miſes, ought in any wiſe to be drawn hereafter into con- 
ſequence or example.” 

The truth is, that after the abolition of the papal power, 
there was no branch of ſovereigaty with which the princes 
of this realm, for above a century after the reformation, 
were more delighted, than that of being the ſupreme head 
of the church: imagining (as it ſeemeth) that all that 
power which the pope claimed, and exerciſed (fo far as 
he was able), was- by the ſtatutes abrogating the papal 
authority annexed to the imperial crown of this realm : not 
attending to the neceſſary diſtinction, that it was not that 
exorbitant lawleſs power which the pope uſurped, that 
was thereby become veſted in them : but only, that the 
ancient legal authority and juriſdiction of the kings of 
England in matters eccleſiaſtical, which the pope bad en - 
deavoured to wreſt out of their hands, was re aſſerted and 
vindicated, The pope arrogated to himſelf a juriſdiction 
ſuperior not only to his own canon Jaw, but to the muni- 
cipal laws of kingdoms. And thoſe princes of this realm 


above mentioned ſeem to have conſidered themſelves plain- 


ly as popes in their own dominions. Hence one reaſon, 
why a reformation of the eccleſiaſtical laws was never 
effeted, ſeemeth to have been, becauſe it conduced more 
to the advancement of the ſupremacy to retain the church 
in an unſettled ſtate, and conſequently more — 2 
on the ſovereign will of the prince. — became eſta- 
bliſhed the office of lord vicegerent in cauſes eccleſiaſtical; 
and aſter that, the high commiſſion court; and laſt of all, 
the diſpenſing power, or a power of diſpenſing with or 
ſuſpending the execution of laws at the pririce's pleaſure, 
Therefore, to remove theſe grievances, theſe acts preſcribed 
the juſt boundaries ot the prerogative, both ecclefiaſtical 
and civil, and eſtabliſhed the rights both of prince and 
people upon the firmelt and ſureſt foundation, namely, 
the known law of the land; and thereby rendred the name 
of an engliſh monarch reſpectable among the princes ot the 
earth, A king ruling by the eſtabliſhed laws of his king- 


dom, that is, with an extenſive power of doing right, and 


an utter inability of doing wrong, is the perfection of the 
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human nature, and the glory of the divine: and renders 
kings, in a moſt emphatical ſenſe, God's vicegerents. 

From which premiſes may be deduced alſo the genuine 

cauſe, why the civil and canon laws have received ſo much 
check and diſcouragement from time to time within this 
kingdom. They are founded upon the principles of arbi- 
trary power, Wo BY 

- The civil law is ſaid to be the common municipal law 
of all the arbitrary ſtates in Europe (modified only accord. 
ing to the different circumſtances of each government); 
and thoſe princes of this realm who have moſt affected 
abſolute ſovereignty, have been proportionable encouragers 
of the civil law, The canon taw hath the ſame lineaments 
and features; being framed to render the pope in the 
church, what the emperor was in the ſtate, And it muſt 
be owned, they are both perhaps more for the eaſe of the 
governors, but not ſo convenient for the governed. 

Particularly as to the enacting part: They owe their 
very exiſtence to the ſovereign will of the ſupreme gover- 
nor; and conſequently, what is law to-day, may not be law 
to-morrow ; for the ſame power which enatteth may re- 
peal. Por ſuch is our will is a harſh and grating 
ſound to an Enzliſh ear; being the ſullen voice of inſo+ 
-Jence and wanton power, How much more humane is 
that declaration ———- Be it enacted by the king's moſt excel- 
lent majefly, by and with the advice and aſſent of the lords ſpie 
ritual and temporal, and commons, in this preſent parliament 
aſſembled, and by the authority of the ſame. ' 

Apain, as to the executive part, eſpecially with reipe& 
to criminal proſecutions ——A perſon accuſed in the dark; 
witneſſes not confronted with the party face to face; the 
cruel oath ex officio, whereby a man is compelled to ac- 
cuſe himſelf; (not to mention the diabolical rack and 
torture ;) and the whole determined at laſt by the ſole 
deciſion of the judge, who muſt needs be oftentimes an 
entire ſicanger to the parties; are diſparagements of thoſe 
laws, which will always obſtruct their progreſs in a land 
of liberty. How much more mild and gentle is that law, 
which is the birthright of every Engliſhman however 
otherwiſe deſtitute and friendleſs, whereby he ſhall not be 
called upoh to anſwer for any crime he is charged withal, 
but upon the oaths of at leaſt twelve men of conſiderable 
rank and fortune within the county in which the offence 
is ſuppoſed to have been committed, if they ſhall fee pro- 
bable cauſe for further inquiry ; and afterwards, ſhall not 


be condemned, but by the unanimous ſuffrage of other | 
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twelve men, his neighbours and equals in degree and ſta- 
tion of life, upon their oaths likewiſe ; and at the ſame 
time be hath a right to obje to any one who is ſummoned 
to try him for his offence, if he hath a reaſonable cauſe of 
exception. The one is the law of tyrants ; the other 
of freemen, and may it ever proſper in the Britiſh: ſo1] ! 

10. Finally, by the act of union of the two kingdoms: 
of England and Scotland, g. Ar. c. 8. it is enacted, that 
after the demiſe of her CEE queen Anne, the ſovereign 


union of the two 


next ſucceeding, and ſo for ever afterwards every king or. Scotland, 


ucen ſucceeding. and coming to the royal government 
of the, kingdom of Great Britain, at bis or, her coro- 
nation, ſhall in the preſence of all perſons who ſhall 
be attending, affiſting- or.,ptherwiſe then and there pte- 
ſent, take and ſubſcribe an oath, to maintain and pre- 
ſerve_inviolably. the ſettlement of the church of Eng- 
land, and the doQtrine, worſhip, diſcipline, and govern- 
ment thereof, as by law eſtabliſhed within the kingdoms 
of England and Ireland, the dominion of Wales, and 
town of Berwick upon Tweed, and the territories there- 
unto belonging. | 

And ſhall alſo ſwear and ſubſcribe, that they ſhall in- 
violably maintain and pfelerve' the ſetilement of the true 
proteſtant religion, with the government, worſhip, diſci- 
pline, right, and privileges of the church of Scotland, as 
then eſtabliſhed by the laws of that kingdom. ate} | 


nec ghd. Surged s. See Phyſicians, | 
 Surplice, See Church, and Yublic wozſhip. 
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RY Can. 128. No chancellor, commiſſary, archdeacon, 
J officjal or any other perſon, uling (eccleſiaſtical. ju- 
riſdiction, (ball ſubſtitute in their abſence any to keep 
court for them, except he be either a grave miniſter and 
a graduate, or. A, licgnſed,publick preacher, and a bene- 
hced man near the place where the courts are kept; or a 
bachelor of law, gt a maſter of arts at leaft, who hath 
ſome {kill In ot es eccleſtaſticat law, and is a ſa- 
vourer of true religion, and à man of modeſt and honeſt 
Cc4 conver- 


392 


converſation; under pain of ſuſpenſion for every time 
that they offend therein, from the execution of their 
offices for the ſpace of three months toties quoties: 
and he likewiſe that is deputed, being not qualified ag 
is before expreſſed, and yet ſhall preſume to be a ſubſti- 
tute to any judge, and ſhall keep any court as aforeſaid, 
ſhall undergo the ſame cenſure in manner and form 28 is 
before expreſſed. | 
And by the ſtatute of the 26 G. 2. c. 33. No ſurrogate 
deputy by any eccleſiaſtical judge, who hath power to 
rant licences of marriage, ſhall grant any fuch licence 
. he hath taken an oath before the ſaid judge, 
faithfully to execute his office according to law, to the 
beſt of his knowledge; and hath given ſecurity by his 
bond in the ſum of 1001 to the biſhop of the dioceſe, for 
the due and faithful execution of his office, 
His office and duty in granting ſuch licences, is treated 
of in the title Marriage. W 


r hd * 
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1* the laws of the church, we read of two ſorts of 
ſuſpenſion; one relating ſolely to the clergy, the other 
extending alſo to the laity. Grbf. 1047, _ 

That which relates ſolely to the elergy, is ſuſpenſion 
from office and benefice jointly, or from office or bene- 
fice ſingly; and may be called a temporaty degradation, 
or deprivation of both. So we find it deſcribed by John 
of Athon: A perſon depoſed, is he who _is deprived of 
his office and benefice, altho' not ſolemnly ; a perfoa d:+ 
graded, is he who is deprived of both ſolemnly, the enſigns 
of his order being taken from him; a perſon ſuſpended, is 
he who is deprived of them both for a time, but not for 
ever. Gibſ, 1047, We . 

And the penalty upon 2 clergyman officiating after 
ſuſpenſtoh, if he ſhall perfiſt therein after a reproof from 
the biſhop, is (by the ancient canon law) that he ſhal} be 
excommunicated all manner of ways, and every perſon 
who communicates with him ſhall be excommunicated. 
alſo. Gib /. 1047. : * V #1 00 | , 

The other ſort of ſuſpenſion, which extendeth alſo to 
the laity, is ſuſpenſion aþ ingre/f ecclefix, or * the 
J = 8 "hearing 
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hearing of divine ſervice, and receiving the holy ſacra- 
ment ; which may therefore be called a temporary excom- 
munication, Gibſ, 1047 

" Which two ſorts of ſuſpenſion, the one relating to 
the clergy alone, and the other to the Jaity alſo, do here- 
in agree, that both are inflicted for crimes of an inferior 
nature, ſuch as in the firſt caſe deſerve not depriva- 
tion, and ſuch as in the ſecond caſe deſerve not excommu 
nication z that both, in practice at leaſt, are temporary; 
both alſo terminated, either at a certain time when ini 
ed for ſuch time, or upon ſatisfaction given to the judge 
when inflicted until ſomething be performed which he 
bath injoined : and laſtly, both (if unduly performed) are 
attended with further penalties ; that of the clergy, with 
irregularity, if they act in the mean time; and that of the 
laity (as it ſeemeth) with excommunication, if they ei- 
ther preſume to join in communion during their ſuſpen- 
fon, or do not in due time perform thoſe things which 
the ſuſpenſion was intended to inforce the performance of. 


Gibſ. 1047. 


By the ancient canon law, ſentence of ſuſpenſion ought. 


not to be given without a previous admonition ; unleſs 
where the offence is ſuch, as in its own nature requires 
an immediate ſuſpenſion ; and if ſentence of ſuſpenſion, 
in ordinary Caſes, be given without ſuch previous admo- 
nition, there may be cauſe of appeal. Gi 1046. 

[The following note, which is to be found in 1 T. Rep. 
526, and was taken from a MS. of Sir E. Simpſon, king's 
advocate and judge of the admiralty, is inſerted here as 
appertaining to this ſubject. Offence—Undoubted 
rule in admiralty and etcleſiaſtical courts, that perſon ſuſ- 
pended for an offence ſuppoſed, of which he is afterwards 
acquitted in proper court, is intitled to all the intermediate 
profits. — Thus, in caſe of capture of prize at ſea, the offi- 
cer in arreſt being actually on board, and afterwards duly 
acquitted, or reſtored to his ſtation, ſhall ſhare the prize 


money. So in civil cauſes in admiralty—lf a maſter turns 


his mate without juſt cauſe before the maſt, and he ſues 
for wages as mate for the whole time, he may recover, 
though he did not do the duty. So if a clergyman be 
ſuſpended a cis et beneficio, and upon an appeal de- 
Cleared .innocent, he will recover the profits of the living. 
Profits Perſon ſuſpended from an office, entitled to 
latermediate profits, if innocent. ] | | 
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1. CN. 10h. Tr any offend their brethren by ſwear. 
2 g 


ing; the church wardens ot, queſtmen and ſidemen, 

im their next preſentment, to their ordinaries, . ſhall preſent 
the ſame, that they may "Be, puniſhed by the ſeverity of 
the laws, according to their deſerts: and ſuch notorious 
offenders ſhalf not be admitted to the holy communion, 
til} they be reformed. . eu- 

2. By the 19 G. 2. c. 21. If any perſon ſhall profanely 
curſe or ſwear, and be thereof convicted on the oath of 
one witheſs before one juſtice, of the peace or mayor of 
a town corporate, or by confeſſion; every perſon ſo of- 
fending ſhal}* fotfeit as followeth : that is to ſay, every 
day labouret, common ſoldier, common ſailor, and com- 
mon ſeaman, fs: and every other erſon under the de- 
gree of a gentleman, 2s. ; and every perſon of or above 
the degree of a gentleman, 5s. .And if any 'perſon af- 
ter conviction offend a ſecond time, he ſhall forfeit dou- 
ble; and for every other offence after a-ſecond conviction 
rs” Ly. | 3 

And if ſuch profane curſing ot ſweating ſhall be in the 
preſence” and Hearing of a juſtice of the peace, or in the 
preſence or hearing of ' ſuch mayor as aforeſaid ; he ſhall 
convict the offender without other proof. ſ. 2. 

And if it fall be in the 1288 and hearing of a con- 
kyown'to him) ſeize, ſecure, and detain him, and forth- 
with carry him before, the next juſtice of the peace for the 
county or diviſion, or before the mayor of ſuch town cor- 
porate, whetein the offence was committed; Who ſhall 


on the bath of ſuch conſtable or other peace officet conyĩct 
the offender ; but if ſuch perſon be known to the ſaig cn: 
ſtable or other peace officer, he ſhall ſpeedily make infot-,. 


mation before ſuch juſtice or mayor, that the offender may 
be by him convicted, ſ. 3. „. e OR ORE, 

And ſuch juſtice or mayor ſhall immediately, upon in- 
formation piven upon oath of ſuch conſtable or other 


peace officer, or of any, other perſon whatſoever, cauſe 


the offender to appear before him; and upon ſuch in- 


formation being proved as aforeſaid, , ſhall cogie n. 5 


And if he ſhall not immediately pay down the ſum fo for- 
feited, or give ſecurity to the ſatisfaction of ſuch jaſlice 


or mayor before whom the conviction is made, ſuch juſtice 
| 2 or 
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or mayor ſhall commit the offender to the houſe of cor- 
reftion, there to remain and be kept to hard labour for the 
ſpace of ten days, . 4. h 

Provided, that if any common ſoldier belonging to any 
regiment in his majeſty's ſervice, or any common failos 
or common ſeaman, belonging to any ſhip or veſſel, ſhall 
be convicted of profane curſing or ſwearing as aforeſaid, 
and ſhall not immediately pay down the penalty or give 
ſecurity for the ſame as aforeſaid, and alſo the colts of tue 
information, ſummons, and conyiction, as by this act is 
directed; he ſhall, inſtead of being committed to the houſe 
of correction, be ordered by ſuch juſtice or mayor to be 
publickly ſet in the ſtocks for the ſpace of one hour for 
every fingle offence, and for any number of offences 
whereof he ſhall be convicted at one and the ſame time 
two hours. ſ. 5. | | 
And if ſuch juſtice or mayor ſhall wilfully and wittiogly 
omit the performance of his duty, in the execution of this 
act; he (hall forfeit 5.1, half to the informer, and half to 
the poor of the pariſh where he ſhall reſide; to be reco- 
vered in any of his majeſty's courts of record at Weſtmin- 
ſter. . 6. | 

And if any conſtable or other peace officer ſhall wil- 
fully and wittingly omit the performance of his duty, in 


the execution of this act; and be thereof convicted by the 


oath of one witneſs, before one juſtice or mayor as afore- 
laid ; he ſhall forfeit 40s. to be levied and recovered by 
diſtreſs and ſale, and to be diſpoſed of half to the informer 
and half to the poor; and if he have not ſufficient goods 
whereon to levy the ſame, ſuch juſtice or mayor ſhall com- 


mit him to the houſe of correction, to be kept to hard: 


labour for one month, 1. 7. 

And the conviction ſhall be drawn up in the words and 
form following : 

Middleſex Be it remembred, that on the — day of 

to wit in the — year of his maje/ly's reign, 
A. B. was convicted before me one H bis maje/ty's juſtices of the 
peace for the county, riding, diviſion, or liberty aforejaid; { or 
before me mayor, juſtice, bailiff, or other chief magiſtrate of 
the city, or tun of ———— within the county of —— as the 
caſe ſhall be) of ſwearing one or more profane oath or oaths ; 
or, of curſing one or more profane curſe or curſes ; as the caſe 
ſhall be, Given under my hand and ſeal, the day and year 
efor-ſaid, ſ. 8. 

Which ſaid form and conviction ſhall not be liable to 


be removed by certiorari, but ſhall be final to all intents. 


And 
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Swearing, 

And the ſaid juſtice or mayor, before whom the convidtion 
ſhall be, ſhall cauſe the fame to be fairly wrote upon 
parchment, and returned to the next general or quarter 
ſeffions of the peace for the county, to be filed by the 
clerk of the peace, and kept amongſt the records. ſ. 8. 

The penalties to be diſpoſed of for the benefit of the 
poor; and all charges of the information and conviction 
ſhall be paid by the offender if able, over and above the 
penalties; which charges ſhall be ſettled and aſcertained 
by ſuch juſtice or mayor (fo as that the clerk of ſuch ju. 
tice or mayor ſhall have for the information, ſummorg, 
and conviction of every offender, the ſum of 1 8. and no 
more. ſ. 14.). And if ſuch party ſhall not be able, or 
ſhall not immediately pay the ſaid charges and expences, 
or give ſecurity for the fame to the ſatisfaction of ſuch 
Juſtice or mayor; he ſhall commit him to the houſe of 
correction, there to remain and be kept to hard labour fob 
the ſpace of ſix days, over and above ſuch time for which 
he may be committed in default of payment of the penal- 
ties; and in ſuch caſe, no charges of information and 
conviction ſhall be paid by any perſon whatſoever. ſ. 10, 

And if any action ſhall be brought againſt any juſtice of 
the peace, conſtable, or any other perſon whatſoever, for 
any thing done in execution of this act; he may plead the 
general iſſue, and give the ſpecial matter in evidence: and 
if a verdict ſhall be given for him, or the plaintiff be non- 
ſuit, or diſcontinue, he ſhall have treble coſts. ſ. 11. 

Provided, that no perſon ſhall be profecuted or troubled 
for any offence againſt the ſtatute, unlefs the ſame be 
proved or proſecuted within eight days next after the cf- 
fence committed. f. 12. 

And this ad ſhall be publicly read four times a year, 
in all pariſh churches and publick chapels, by the parſon 
vicar or curate, immediately after morning or evening 
prayer, on four ſeveral ſundays, to wit, the ſunday next 
after Mar. 25. Jun. 24. Sep. 29. and Dec. 25. or ia 
caſe divine ſervice ſhall not be performed in any ſuch 
church or chapel on ſuch ſunday, then upon the firſt 
ſunday after: on pain of forfeiting 51. for every omit- 
ſion or neglect, to be levied by diſtreſs and ſale of the 
7 "ge goods, by warrant from ſuch juſtice or mayor, 
. I . 

And by the 22 G. 2. c. 33. Art. 2. All flag officers, 
and all perſons in or belonging to his majeſty's ſhips ar 
veſſels of war, being guilty of profane oaths, curſings, 


execrations, or other ſcandalous actions, in * 
5 09's 
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Swearing, 


God's honour, and' corruption of good manners; ſhall 
incur ſuch puniſhment, as a court martial ſhall think fit 
to impoſe, and as the nature and degree of their offence 


(hall deſerve. 


Synod, 


l. (ZENERAL or cecumenical councils or ſynods are 


aſſemblies of biſhops from all parts of the church, 
to determine ſome weighty controverſies of faith or diſci- 
pline. Theſe were firſt called by the emperors, afterwards 
by chriſtian princes ; till in the latter ages the pope uſurped 
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General coun» 
cil. 


to himſelf the greateſt ſhare in the calling of them, and by 


his legates preſided in them when called. Fehr. 139. 
By Art. 21. General councils may not be gathered to- 
er, without the commandment and will of princes; 
and when they be gathered together (foraſmuch as they 
be an aſſembly of men, whereof all be not governed with 
the Spirit and word of God) they may err, and ſometime 


have erred, even in things pertaining unto God. Where- 


fore things ordained by them as neceflary to ſalvation, 
have neither ſtrength nor authority, unleſs it may be de- 
clared that they be taken out of holy fcripture. 

But ſince the great diviſions of chriſtendom, eſpecially 
in the weſtern church, a free univerſal ſynod is ſcarcely 
now to be hoped for. Jobnſ. 140. 

2. A national. ſynod conſiſteth of all the archbiſhops 
and biſhops within one nation, aſſembled together to de- 
termine any point of doctrine or diſcipline. The firſt of 
this fort which we read of here in England, was that of 
Herudford (now Hartford) in the year 673. The laſt 


139- 
But altho' national ſynods be now laid aſide, yet upon 
any great emergency, the ſynods of the two provinces of 
Canterbury and York do a& by mutual correſpondence 
and joint conſent, or by having commiſſioners from the 
province of York preſent in that of Canterbury. Id. 140. 
3. A provincial-ſynod cooliſteth of the metropolitan and 
the biſhops ſubje to him; being what is now called tbe 


Convocation, and is treated of in this book under that title. 


4. A 


was that held by cardinal Pole, in the year 1555. Jobnſ. 


Nationaal ſynod. 


Provincial ſy» 
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Dioceſan ned. 4. A dioceſan ſynod is the aſſembly of the biſtiop and 
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is preſby ters, to inforce and put in execution canon; 
made by general councils, or national and provincial ſy- 
nods, and to conſult and agree upon rules of diſcipline 
for themſelves. And theſe were frequently held, while 
the biſhop and clergy lived together in a community; and 
were not wholly laid afide, till by the act of fubmiſicn, 
25 H. 8. c. 19. it was made unlawful for any ſynod to 
meet, but by royal authority, Jeb. 140. 


Synodals, 


* and ſynodaticum, by the name, have a 
4 plain relation to the holding of ſynods ; but there be. 
ing no reaſon why the clergy ſhould pay for their attend- 
ing the biſhop in ſynod,” purſuant to his own citation, nor 
any footſteps to be found of ſuch a payment by reaſon of 
the holding of ſynods, the name is ſuppoſed to have grown 
from this duty being uſually paid by the clergy when they 
came to the ſynod. And this in all probability is the ſame 
which was anciently called cathedraticum, as paid by the 
parochial clergy, in honour to the epiſcopal chair, and in 
token of ſubjection and obedience thereto. So it ſtands in 
the body. of the canon Jaw, „No biſhop ſhall demand 
any thing of the churches but the honour of the cathe- 
4 draticum, that is, two ſhillings” (at the moſt, ſaith the 
gloſs, for ſometimes leſs is given). And the duty which 
we call ſynodals, is generally ſuch a ſmall payment: which 
payment was referved by the biſhop, upon ſettling the 
revenues of the reſpeive churches on the incumbents : 
whereas before, thoſe revenues were paid to the biſhop, 


. Who had a right to part of them for his own uſe, and a 


right to apply and diſtribute the reſt, to ſuch uſes, and in 
ſuch proportions, as the laws of the church directed. 
on 6. ad 

ynodals are due of common right to the biſhop only: 
So that if they be claimed or demanded by the archdeacon, 
or dean and chapter, or any other perſon or perſons, it 
muſt be upon the foot of compoſition or preſctiption. Id. 
And if they be denied where due, they are recoverable 
in the ſpiritual court: And in the time of archbiſhop 


Whitgift, they were declared, upon a full hearing, to be 
ſpiritual 


Te 


ſpiritual profits; and, as ſuch, to belong to the kee 


Alſo conſtitutions made in the provincial or diaceſan 


ſynods, were ſometimes called /modals ; and were in many 
caſes required to be publiſhed in the pariſh churches : in 


which ſenſe the word frequently occutieth in the ancient 
duectories. | | 


Templars. See Ponafferies. 
Temporalties (of biſhopricks); See Biſhops. '* 
© Tenths, See Firſt fruits. 


Terrier. 


Y Can, 87, The archbiſhops and all biſhops within 
a” their ſeveral dioceſes, ſhall procure (as much as in 
them lieth) that a true note and terrier of all the glebes, 
lands, meadows, gardens, orchards, houſes, ſtocks, im- 
plements, tevements, and portions of tithes lying out of 
their pariſhes,” which belong to any parſonage, vicarage, 
or rural prebend, be taken by the view of honeſt men in 
every pariſh, by the appointment of the biſhop, whereof 
the minifter io be one; and be laid up in the biſhop's re- 
giltry, there to be for a perpetual memory thereof. 

It may be convenient alſo, to have a copy of the fame 
exemplified, to be kept in the church cheſt, God, Ap- 
bend. 12. N | 

Theſe terriers are of greater authority in the eecleſiaſti- 
cal courts, than they are in the temporal; for the eccle- 
haſtical courts are not allowed to be courts of record: and 
yet even in the temporal courts theſe terriers are of ſome 


* when duly atteſted by the regiſter. Fobnſ. 242. 
ſpecially if they be ſigned, not only by the parſon and 


' ehurchwardens, but alſo by the ſubſtantial inhabitants ; 


but if they be ſigned by the parſon only, they can be no 
evidence for him; ſo neither (as it ſeemeth) if they be 


ligned only by the parſon and churchwardens, if the 
8 church- 
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Terrier. 

eburchwardens are of his nomination, But in all caſey 
they are certainly ſtrong evidence againſt the parſon, 
Theoty of Evidence, 4.5. (e) | : 


Form of a terrier. 


4 True note and terrier of all the glebes, lands, meadnu;, 
gardens, orchards, houſes, flocks, implements, tenement; 
portions of tithes, and other rights, belonging to the vicarapi 

and pariſh church of Orton, otherwiſe Overton, in the county 

of Weſtmorland, and dioceſe of Carliſle, now in the uſe and 

Prſſeſfion of Richard Burn, diu, vicar of the ſaid church 
taken, made, and renewed according to the old evidences and 

knowledge of the ancient inhabitants, this tenth day of Novem- 

ber, in the year of our Lord ane thouſand ſeven hundred and 

forty-nine, by the appointment of the right reverend father in 
Gd Richard lord biſhop of Carliſle, at bis primary viſitation 

beld at Appleby in the ſaid county and dioceſe aforeſaid, thi 

eighth day of June in the ſame year, and exhibited before the 
reverend and worſhipful John Waugh, doctor of laws, chan- 

cellor of the afareſaid dioceſe, on the twentieth day Novem- 

ber in the year aforeſaid. 

Imprimis, One flated dwelling houſe, in length fifty en- fee, 

in breadth nineteen feet, within the walls. One thatched barn, 

fable, cow houſe, and peat heuſe, contiguous to each other un- 
der the ſame ro; in length eighty-one feet, in breadth twenty- 
ane feet, without the wa'ls, One other little flable, in length 
thirteen feet, in breadth twelve feet and an halſ; adjoining 1 
the peat houſe at the ſouth weſt ſide and end. Item, The church 
yard, containing three roads and ninetgen perches ; adjoining t1 
the grounds of Robert Teaſdale on the ſouth, of Richard 
Alderſon on the weſt and north, and 10 a — belonging to the 
ſaid vicarage, called prior garth, on the eaft : The wal's and 
gates thereof round about made by the pariſb. Item, One in- 
cloſure called prior garth, containing three roads and ſcven 
perches ; adjoining to the church lane on the ſouth, to the church 
yard on the weſt, to the ground of Richard Alderſon en th: 
north, and to the highway on the eaftl : Through which there 
lies a footpath from the vicarage houſe to the church, but for 
no other purpoſe : The wall and hedge on the ſouth, north, and 


— 


(e) So ruled by the court of king's bench in Miller v. 
Foſter, 1794, contrary to the opinion of Macdonald, Ch. B. 
1 Lnſtr, 387. See allo Athyns v. Hatton, ib. of 
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an the weſt, of John Powley and Robert 


Terrier. 
40ſ made by the vicar; and on the weſt, where it adjoins o 
the church yard, by the pariſh, Item, One garden, containing 
one rood and eleven perches ; adjoining to the vicarage garth, and 
to the ends of the barn and of the dwelling houſe, on the fouth ; 
to the highway on the weſt, and north; and to the ſaid garth on 
the eaſt : The fence raund about made by the vicar. Item, One 
parrock, containing twenty-four perches and an half : adjoining 
to Orton green en the ſouth, to the highway on the weſt, to the 
end of the dtuelling houſe on the north, and to the vicarage garth 
on the eafl : The fence round about made by the vicar, Item, 
One garth, containing one acre, fiſteen perches and an * 3 
adjoining to the grounds of John Powley, Daniel Teaſdale, 
and Orton green on the ſouth; to the ſaid parroct, barn, and 
garden on the weſt ; o the peat houſe end, garden, and highway 
on the north ; and to a cloſe belonging to the ſaid vicarage, called 
corn cloſe, on the eaſt : The fence round about made by the vi- 
car, except that John Powley makes the fence where it adjoins 
to his ground, and Daniel Teaſdale {rom thence to the bottom 
of the old lime tiln e Through which garth lies a faot path for 
the ſaid John Pawley and Daniel Teaſdale to and from their 
ſaid grounds, and likewiſe a driuing way for their ſheep ; which 
they frequented whilſt the common field was unincleſed, but is 


new become alme/t uſeleſs. Item, One incleſure, called corn 
clhſe, containing one acre, one rod, and twenty-one perches 3 


adjoining to the ſaid. Jahn Powley's lane, and to a place 4 
graund before his barn called a flee-room, and to bis garth, 
om the ſouth; to the vicar's ſaid garth, on the weſt : to the 
highway on the north ; and to the highway and John Pow- 
ley's lane on the et: T he fence all about made by the vicar, 
except where it adjoins to John Powley's garth and barn. 
All which ſaid corn, cle, garth, gar den, and parrock, have 
been incleſed ground for time immemorial, and the vicar 
in reſpe& thereof hath net repaired any part of the high- 
ways adjoining thereunto. Oppoſite to the ſame, on the 
north fide, is an incleſure made by Daniel Teaſdale, about 
nine years age, by which the highway was made into a 
laue. Item, One incloſure called fore dale, containing three 
acres and fifteen perches; adjaining to the grounds of Robert 
Teaſdale and John Nelſon. an the ſouth, Y John Nelſon 

eaſdale en the 
north, and of Robert Teaſdale an the eaſt : All the fence 
wade by the vicar, except where it adjoins to the ſaid John 
Nelſon's inn-creft, and except half the length of the ſaid John 
Nelſon's out-croft, from the middle to the eaſt end, the ſaid 
John Nelſon's. fence being flone wall: From the eaft end 
of which incloſure lies @ way through Robert Teaſdale's 
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ground, which the preſent incumbent purchaſed of the ſaid 

obert Teaſdale, to an incloſure belonging to the ſaid vi. 
car (but not to the vicarage), called long roodt; which is 10 
continue for ever, and may be of uſe if at any time hereafter 
the ſaid two incloſures (fore dale and long roods ) ſhall be occupied 
by the ſame perſon, or otherwiſe. Item, One other incloſure, 
called the greater mil-brow, containing one acre, three roads, and 


ſeven perches; adjoining to the ground of John Powley on the 


ſouth, to @ tillage way enjoyed and repaired by the ſaid vicar 
on the weft, to the ground of Thomas Ireland on the north, 
end of John Powley on the eaft : All the fence made by the 
vicar, except about ſixteen yards of flone wall at the north-caft 
end, belonging to John Powley. Item, One other inclifure, 
called little mil-brow, containing twenty-eight perches ; adjan · 


ing to the ground of John Powley on the fouth, of Ifabel 


Atkinſon on the wet, of Iſabel Atkinſon and Thomas 
Ireland on the north, and the ſaid tillage way on the ft : 
The fence all made by the vicar : Through the ſeuth=weft 
corner of which incleſure is the ancient watercourſs, The ſaid 
three laſt incloſures were made out of the common field by the 


| preſent mcumbent. Item, one other incliſur e, called glebe cliſe, 


hing at Firbiggins, containing eight acres and three rods; 
adjoining to the ground of Elizabeth Turner en the ſouth, 
of Elizabeth Turner and William Thwaytes en the we}, 
of William Thwaytes on the north, and to the common on 
the raft: The wall at the eaft end is made by the vicar, at tl: 


wy end by Elizabeth Turner and William Thwaytes: 
_ The 


right of repairing the fence on the north fide; and on the 
ſouth fide is in diſpute, and not yet determined. At the end 
of Elizabeth Turner's houſe, an oak gate is to be maintained 


| by the owners of coat garth ; for which they enjoy a liberty if 


ingreſs and egreſs for themſelves and families, and liberty of 


driving cattle in the winter, from martinmas to lady-day, do- 


ing as little damage as may be; and of paſſing with peats c, 
her firing in ſummer. Bulonging to the ſaid glebe cloſe, and 


occupied therewith, th re is likewiſe a parcel of ground, lead- 
ing from the ſaid gate at Elizabeth Turner's houſe end, 
norib- eaſtiuard to the ſaid glebe cloſe, having the wall on the 


left hand, and meted out from Elizabeth Turner's grow 
on the right, in breadth three yards or upwards, being tht 
zway to and through the ſaid glebe cloſe, Item, Another par. 
cel of ground, in the common field, . called north lands, con- 
taining two roods and five perches ; adjoining 10 the ground of 
Robert Teaſdale on the ſouth, of Jobn Nelſon on the we 
and north, and of Robert Teaſdale on the c. Item, Ai. 
ether parcel of ground in the common field, called pot-land; hrad, 


containing one rod; adjoining to the ground of Robert + - 
- t 


bin : 
togeth. 
that c. 


the ou 
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dale on the fouth, of Elizabeth Waller on the ef down by 

the runner, of John Nelſon on the north, and of Robert 
Teaſdale on the e. All which ſaid land, containing in the 
whole nineteen acres and upwards, are ſituate within the lord- 
Hip and manor of Orton, free from the payment of any fines, 
«ents, or ſervices to any chief lord : the royalties of which ſaid 
lands are alſo in the vicar. Item, a parcel of peat moſs in Or- 
ton low moor, containing by eſtimation ten acres, known by the 
name of the vicar"s maſs, 


Item, to the ſaid vicarage is alſo belonging the tithe of 


wool throughout the pariſh ; and the manner of tithing is this: 
The owner lays his whole years produce in five parcels or heaps ; 
the vicar, or perſon employed by him, 7 one of the five 
heaps, which he pleaſeth, and divides the ſame into two parts ; 
of which two paris the owner chuſeth one, and leaves the 
other to the vicar for his tenth part. Item, the tithe of lambs 
in their proper kind throughout the pariſh ; and the cuſſlom con- 
cerning them is this: If a perſon's number is one, he pays a 
penny; if two, he pays two pence ; if three, he pays. three 
pence; if four, he pays four pence ; if five be pays bulf a 
lamb ; if ſix a whole lamb, the vicar paying back four pence ; 
if ſeven, three. pence ; if eight, two pence; if nine, one penny 3 
if ten, the vicar bath a lamb compleat : And in like manner 
br every number above ten, And if a man's number is under 
fifty, the tithe is taken thus; the awner takes up two, then the 
vicar takes one; next the owner takes nine, then again the 
vicar one; and ſo on till the vicar hath talen the number due to 
lim: if they are fifty, or upwards, they are put into a place 
together, and run out fingly through a hole or gap; the two firſt 
that come out are the owner's ; the third the vicar's ; then 
the owner has the next nine; then the vicar one; and ſo on 
till the wicar hath his number. And if ſheep are ſold in the 
ſpring, the tithe of lambs is paid by the perſon with whom 
they were lambed, whether ſeller or buyer, Item, the tithe of 
geeſe, taken up about michaelmas, in the ſame manner as 
the lambs ; except that whereas a penny is paid on the account 
of each odd lamb, an halfpenny only is paid for each 
odd gooſe, Item, the tithe of pigs in lite manner, Item, 
the tithe of eggs about eaſler ; two eggs for each old hen, and 
duck, and one egg for each chicken and duck of the firfl year. 
Jtem, by every perſon who ſows hemp, is paid yearly one 
penny, Item, for each plough it paid yearly one penny, 
lem, by every perſon keeping bees is paid yearly one penny. 
liem, an oblation of four pence at every churching of wo- 
men, Item, for every wedding by publication of bannt, one 
Hilling; by licence, ten ſhillings. Item, for every funeral 
Mas, Dsd 2 (without 
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(without a ſermon) fix 
to af? of parliament. | 
municate, three halfpence yearly, due at taſter. 
fon , twenty ſhillings yearly out of the rectory of Sedbergh 
| The glebe, tithes, and profits of 
value, communibuz 


nce, Item, mortuaries, according 
tem, for every perſon of age to com- 
tem, 2 pen 


in the county of Vork. 
the vicarage, are worth at the improvid 
-annis, about ninety pounds a year. 

"There is alſo due to the pariſh clerk ; for every family 
a ſeparate fire, three pence yearly, 
publication, or by licence, one ſhilling. For every 
funeral, fix pence... For every proclamation in the church yard, 
Iwo pence. _ 

Ta the ſexton 


Balene ing to f 


For every wid. 


r making a grave, fix pence. 

are, fir, the pariþh 
church, an ancient building, containing in length (with the 
_changel) ninety-fix feet, in breadth forty-eight feet : be chan 
in breadth one part thirty feet, the other part twenty-one futt, 
. The fleeple fifteen feet ſquare twithin the walls, in height ſixty 
Jeet. Within, and belonging to which, are, one communion 
table with @ covering for the ſame of green club. Alſo ont 
linen clath for the ſame, with two napkins, Tiwo pewter fig - 
ans... Two ſilver chalices, weighing about ten ounces tach, 
One paten. One baſon for the offertory. One table of degres, 
One abeſl with three locks, in the veſiry ; of little uſe becauſe 
One pulpit and reading deſk, made in the year 
One pulpit cuſbion, covered with green cloth, On: 


large bible of. the laſt tranſlation. Two large common prayer 
Comber on the common prayer, 


.of the damp. 


books. The book of bomilies. 
and Tillotſon's r volume of ſermons, givin by Mr. Tho- 
mas Haſtwell, merchant in 
arms with the ten commandments. One church clock. Four 
. bells with their frames: The firſt, or leaſt bell, being two foi 
- ſeven. inches and an half in diameter; with this inſcriptin 
¶ Jeſus be our ſpeed, 1637.] The ſecond, two feet and eleven 
inches in diameter, with an ancient inſcription [ omnium ani- 
marum ],. perhaps by a miſtake of the bell-founder for [0m- 
nium ſanctorum, J te whom the church is dedicated: The 
bird, three feet and two inches in diameter; with this in- 
_ feription I ſoli Deo gloria, 1637.] The fourth, or largo, 
. three feet fix inches and an half in diameter: with this in- 
ſcription (Mr, Tho. Nelſon, vicar. John Bowneſs. John 
Winter. 1711]. Two biers. One herſe cloth. © Tus fur- 
- plices. Three parchment regi/ter broks ; ane, beginning in 1 590, 
and ending in 1646, imperfett ; the' ſecond, begimming in 

1654, and ending 1743, compleat ; the third, beginning 1743 
and continued to the preſent time. The ſeats in the church and 


ondon, 1703. 
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chance! (except the vicar s pew) have been repaired for time im- 
memorial at the publick expence of the pariſh, There are alſo 


cveral new common ſeats erected this year by the churchwardens, 
at the low end of the church, adjoining to the belfry.——— 
There is alſo belonging to the ſaid pariſh, the rectory thereof, 
together with the tithes of corn, hay, calues, milk, and other 


dues, which did formerly belong to the priory of Conieſhead in 
Lancaſhire, and after the diſſolution of monaſteries were pur -- 
Aliſo the advowlon of 


chaſed by the inhabitants, = 
the vicarage which did belong to the ſaid priory, and was 
litew'ſe Þ urchoſed with the reftory. Alſo one box with 
three locks, in the keeping of John Unthank F Orton; in 


which are the purchaſe deeds of the rectory and advewſon ; 4 
capy of the endowment of the vicarage in 1263 ; the purchaſe 
beds of the manors of Orton and Raiſbeck by the inbabit- 


amt; bounder rolls ; and other publick writings, 
There is alſo belonging to the ſaid pariſh, one incloſure in the 
lordſhip of Raſſbeck, called Barrough cloſe, containing by ett - 
mation fifteen acres, of the yearly rent of fix found:; adjuin- 
ing to the river Lune en the ſouth, to the ground of Thomas 
Fothergill on the weſt, to the common on the north, and to 
the grounds of Leonard Scaife on the.weſt The fence on the 


ſouth made by the pariſh; on the weft by the pariſh and Tho- 


mas Fothergill, each a part; on the north, by the pariſh ; 
and en the eaft by the pariſh and Leonard Scaife, each a part, 
Aljo the ſum of twenty pounds in the hands of Tho- 
mas Winter of Wood-end, given by John Dalſton, eſquire, 
of Acornbank. Alſo the ſum of three pounds ancient poor 
flock, in the hands of the adminiflrators of the late George 
Overend of Raiſbeck. Alſo the ſum of ten pounds, nu 
in the hands Lg the vicar, givin by Daniel Wilſon, eſquire, 
F Dalham Tower. Alſo the ſum of five pounds, in the 

nds of Mr. Edward Branthwaite of Catlingill, given by 
him tawards a fund for the poor flock. Alſo the ſum of five 
pounds in the hands of Thomas Hodgſon of Tebay-gill 


Edge, given by Mr. Robert Harriſon of Low Scailes, de- 


ceaſed, for the ſame purpo/e. T he intereſl of which money, and the 
rent of which incioſure, are applied by the churchwardens and 
overſeers of the poor, by the directian of the Twelve, to the 
relief of the poor, and defraying other pariſh charges, Which 
ſaid twelve men are cheſen yearly in eaſter week at a veſtry 
meeting by a majority of votes, to be ſideſmen and a ſelett viſtry 
far the year enſuing. 

There are alſo three ſchools in the ſaid pariſh. One at 
Orton, lately built by the inhabitants, and endowed by Agnes 
Holme of Orton, widow, with a parcel of land lying .in 

Dd 3 | Orton 
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Orton field, containing by eſtimatiom one acre, of the pri. 
ent yeariy rent of ten ſhillings; adjcining to the ground: of 
Chriftopher Parker en the ſouth, tui, and cal, and 10 4 
land belonging to the vicarage of Burgh on the north + En. 
dowed a fo by Robert Wilſon of Long Sleddale, yeoman, 
with the ſum of five pounds, now in the hands of Tho- 
mas Green of Langdale, Another ſchool at Tebay, 
founded by Robert Adamſon of Blacket Bottom in Gray. 
Yigg, gentleman, in the year 1672, and endowed by him 
with _— called Ormondie Biggin and Blacket Bot- 
tom in Grayrigg, now of the yearly rent of ſixteen pounds, 
— Anather ſchaol at Greenholme, founded by George 
Gibſon of Greenholme, gentleman, in the year 1733, and 
endowed by bim with four hundred pounds original bank ſlack ; 
of the yearly produce of about twenty»two pounds. | 
In teſtimony of the truth of the before mentioned parti. 
eulars, and of every of them ; we, the miniſter, churchwar- 
dens, and principal inhabitants, have ſet our hands the tenth 
day of November, in the year of our Lord one thouſand ſeven 
bundred and forty nine. | 


John Powley ? 


Ri. Burn, vicar, 


ohn Bowneſs | 
Edmund Dent } 
Stephen Matthews > Churcbwardens, 
George Wilſon | 
? 


Will. Rowlandſon 


ohn Unthank 
ohn Nelſon 
ohn Bowneſs 
obert Bownefs 
— Wilſon 
onathan Whitebead 
Edward Branthwaite 
Thomas Brown 
ohn Wilſon 
illiam Atkinſon 
Jobn Farrer J 


Note, In 2 Dugd. Monat. 424. there is a copy of a 
charter of king Edward the ſecond, confirming (amongſt 
others) a grant which had been made to God and faint 
Mary and the houſe of Cemngeſbevad and the confreres 
there, by Gamellus de Penigton, of the churches of Pe- 
nigton and Molcaftre with their chapels and otber ap- 

| purtenances, 


* 


Eleven of the Twelve, 
one of them being 
dead. 


wm 


Wh 
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purtenances, and of the church of Wytebec, and of the 
church of Skeroverton [ſo denominated from the Iſlandic 
ſkier, a ſcar,. or rock, (which word is ſtill in uſe in the 
county of Lancaſter ;) the town of Orton being ſituate 
under the mountain which till beareth the name of 
O. ton-Scar ] ' 

[Note, Conynges-heved is the ſame as the Ling bead; 
from the Saxon eyning, or conyng, which ſignifieth king; 
and heafod, head.] 


Tithes. 


OBladions, offerings, preſtations, penſions and other 
church dues not properly tithes, are treated of un- 


der their reſpective titles. 


I, Origin of tithes in England. 

II. Of the ſeveral kinds of tithes, with their na- 
ture and properties. | 
III. Of what things tithes ſhall be paid; and 
therein of exemptions and diſcharges from 

tithes. 

IV. Of modus's, or exemptions from payment 
of tithes in kind; and therein of aw 744 and 
preſcription. 

v. Of the ſeveral particulars tithable. 

VI. Of the ſetting out, and the manner of taking 
and carrying away of tithes. 

VII, Tithes how to be recovered, 

VIII. Tithes in London, 


I, Origin of Tithes in England. 


What was paid to the church for ſeveral of the firſt 
ages after Chriſt, was all brought to them by way of 
ofterings 3 and theſe were made either at the altar, or at 
the collections, or elſe occaſionally. Prideaux on tithes, 


139- 
Afterwards, about the year 794, Offa king of Mercia 
(the moſt potent of all the Saxon kings of his time io 
| dA this 
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this iſland) made a law, whereby he gave unto the church 
the tithes of all his kingdom ; which, the hiſtorians 
tell, us, was done to expiate for the death of Ethelbert 
King of the Eaſt Angles, whom in the year preceding he 
had cauſed baſely to be murdered. Id. 165. 

But that tithes were before paid in England by way of 
offerings, according to the ancient uſage and decrees of 
the church, appears from the canons of Egbert archbi. 
ſhop of York about the year 750; and from an epiſtle of 
Boniface archbiſhop of Mentz, which he wrote to Cuth. 
bert archbiſhop of Canterbury about the ſame time ; and 
from the feventeenth canon of the general council held 
for the whole kingdom at Chalchuth, in the year 78). 


But this law of Offa was that, which firſt gave the 


church a civil right in them in this land by way of pro- 
perty and inheritance, and enabled the clergy to gather 
and recover them as their legal due, by the coercion of 
the civil power. Id. 167. | eon | 

Yet this eſtabliſhment of Offa reached no further than 
to the kingdom of Mercia, over which Offa reigned; 
until Ethelwulph, about fixty years after, enlarged it for 
the whole realm of England. 7g. 167. 


I. Of the ſeveral kinds of tithes, with. thei 


DiviGon of tithes 
into p'#1ial 
mixt and perſon- 


nature and properties, 


1. Tiches, with regard to the ſeveral kinds or natures, 
are divided into prædial, mixt, and perſonal : 

Predial tithes are ſuch as ariſe merely and immediately 
from the ground; as grain of all ſorts, hay, wood, fruits, 
herbs : for a piece of land or ground being called in latin 
prædium (whether it be arable, meadow, or paſture), the 
fruit or produce thereof is called pre dial, and conſequently 


the tithe payable for ſuch annual produce is called a 


prædial tithe, M aiſ. c. 49. 

Mixt tithes are thoſe which ariſe not immediately 
from the ground, but from things immediately nou- 
riſhed by the ground, as by means of goods depaſtured 
thereupon, or otherwiſe nouriſhed, with the fruits there- 
of ; as colts, calves, lambs, chickens, milk, cheeſe, eggs, 
Watf. c. 49. 

Perſonal tithes are ſuch profits as do ariſe by the honeſt 
labour and induſtry of man, employing himſelf in ſome 
perſonal work, artifice, or negotiation: being the tenth 
part of the clear gain, after charges deducted, 7a; 


fr 49» 
of 2. Tithes, 


Tithes. 


2. Tithes, with regard o value, are divided into great Diviſion of tithes 


and. ſmall : | 
reat tithes 3 as corn, hay, and wood. Degge, part 2. 


G Is 60.4 

Small tithes 3 as the prædial tithes of other kinds, to- 
gether with thoſe which are called mixt, and perſonal. 
Gi, 6603. 

But it is ſaid that this diviſion may be altered; (1) 
By cuſtom; which will make wood a ſmall tithe, under 
the general words minutz decime, in the endowment of 
the vicar, (2) By quantity, which will turn a ſmall 
tithe into great, if the pariſh is generally ſown with it. 
(3) By change of place; which makes the ſame things, 
as hops in gardens ſmall tithes, in fields great tithes. 
But this ſeems to be contradicted in che caſe of I harton 
and Liſle, E. 5 A. where the tithe of flax, tho” ſown in 

reat fields, was adjudged to the vicar as a ſmall tithe, 
Hol chief juſtice (who was of. another opinion) being 
abſent. 4 od. 184. Gibſ. 663. 

And Dr, Watſon is of opinion, that the quantity of land 
within any pariſh ſowed with any thing, cannot make the 
tithe of another nature; and that what is called ſmall 


tithes ſeemeth to be in reſpect of the thing itſelf, and 


not from the ſmall quantity of land ſowed therewith, 
whereby the tithes thereof are but ſmall, and of little 
value; for if that were to be the rule to determine what 
ſhall be ſaid to be ſmall tithes, then corn and hay in 
ſome places might be accounted ſmall tithes, aiſ. 
c. 39. - 

And according to this latter opinion the law is now 
ſettled ; namely, that the tithes are to be denominated 
great or {mall tithes, according to the nature and quality 
thereof, and not according to the quantity. As in the caſe 
of Smith and //yat, July 21, 1742 (J). A bill was brought 
by the rector of a pariſh in Eſſex for the tithe of potatoes 
ſown in great quantities in the common fields, and there- 
fore claims it as a great tithe. The defendant the vicar 
inſiſts, that notwithſtanding it is ſown in fields, it ſtill 
continues a ſmall tithe, and the quantity makes no differ- 
ence, By the lord chancellor Hardwicke : The queſtion 


Cd Rs 


_ — — 
2 


J) This doctrine is alſo recognized by Ch. B. Compns, in 
the caſe of Wallis v. Pain and Underhill, Com. Rep. 63 3. 
Bunb. 344. And in Sims v. Bennet, in Dom. Proc. 1762, 
$ &ro, P. C. 586, & infra, v. 7, 
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is, whether potatoes planted in fields are great or ſmall 
tithes. Potatoes in their nature are ſmall tithes ; then the 
queſtion will be, whether they receive any alteration of 


their right, by cultivating in greater or ſmaller quantities, 
When the diſtinction of great and ſmall tithes was at firſt 


ſettled, probably it was upon this foundation, that the 


former yielded tithes in greater quantities; and the ſpecies 
of tithes, which were called ſmall, produced but in ſmall 
quantities, tho' it might be arbitrary at firft, yet it hath 
grown into a rule, and fixed fo for the ſake of certainty. 
If this fort of roots ſhould be called ſmall tithes when 
planted in gardens, and great when planted in fields, it 
would introduce the utmoſt confuſion, and muſt vary in 
every year in every pariſh. If the quantity will turn ſmall 
tithes into great, why will it not turn great tithes into 
ſmall, when the quantity of great tithes is but ſmall? 
Upon the whole, his lordſhip. was of opinion, that the 
tithe of potatoes, in whatever quantity, is a ſmall tithe; 


and decreed accordingly. 2 Att. 364. 


3. It is ſaid by lord Coke and many others, that be- 
fore the council of Lateran in the year 1180, a man 


might have given his tithes to what church or 
he pleaſed. 


monaſtery 


But this Dr. Prideaux doth utterly deny, for two rea- 
ſons ; 1. Becauſe of the abſurdity of the thing; for all 
the laws which had been made for tithes would have fig- 
nified nothing, if no one had been certainly inveſted in a 
right to them ; for in ſuch cafe, no one could claim them, 
and in caſe of non-payment no one could make proceſs in 
law for them ; and conſequently no one having a ſpecial 
right to demand them, it muſt have followed in practice, 
that what was thus paid to every ſpiritual perſon, would 
in fact and reality be paid to none at all. 2. Becauſe 
before the ſaid council there were in this land many ap- 
propriations, whereby the tithes of whole pariſhes were 
aligned to convents or other ſpiritual corporations; all 
which would have ſignified nothing, if the pariſhioners 
had been at liberty to pay their tithes to what ſpiritual 


perſon they ſhould think fit. Prid. 302. 


But be that as it will, it is certain that now tithes of 
common right do belong to that church, within the pre- 


cinQs of whoſe pariſh they ariſe (g). 


ce) This regulation, correſponding with the ancient law 


— 


of the land, was enjoined by a decretal epiſtle of Innocent the 
third to the archbiſhop of Canterbury, in the year 1200. 


S 2 Tnft, 641, and 2 Bl, Com, 27. 
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is called a portion of tithes, Gibſ. 663. 

One reaſon of which might be, the lord of a manor's 
having his eſtate extending into what is now apportioned 
into diſtioQ pariſhes ; for there were tithes before the pte- 
ſent diſtribution of pariſhes took place. 

But whatever original theſe portions might have, they 
are in law ſo diſtinct from the rectory, that if one who 
hath them do purchaſe the rectory, the portion is not ex- 
tint, but remaineth grantable. But as to the cognizance 
thereof, the caſe being between parſon and 4 and 
concerning a ſpiritual matter; that belongs, like the 

nizance of other tithes, to the eccleſiaſtical court. 
610/503 (500. 

5. Tithes extraparochial, or within the compaſs of no 
certain pariſh, belong to the crown. By the canon law, 
they were to be diſpoſed of at the diſcretion of the biſhop ; 
but by the law of England, all extraparochial tithes, as in 
ſeveral foreſts, do belong to the king, and may be grant- 
ed to whom he will. And accordingly they have been 
actually adjudged to him, not only by ſeveral reſolutions 
of law ; but alſo in parliament, in the caſe of the prior 
and biſhop of Carliſle, in the 18th of Edward the firſt, 
concerning tithes in Inglewood foreſt, to wit, that the 
king in his foreſt aforeſaid may build towns, aſſart lands 
(or make them fit for tillage), and confer thoſe churches, 
with the tithes thereof, at his pleaſure, upon whomſoever 
he pleaſeth ; becauſe that the ſame ſoreſt is not within the 


limits of any pariſh, I Ralls Ar. 657. 2 Inſt. 647. 


III. Of what things tithes ſhall be paid; and 
therein of exemptions and diſcharges from 


tithes. 


1. Of common right tithes are to be paid for ſuch 
things only as do yield a yearly increaſe by the act of God. 


Watf. c. 46. 1 Roll's Abr. 641. 


7— 


— — * 


— —ͤ— 
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5 If a portion of tithes be poſſeſſed for 150 years, or for 
foch a length of time as to make the right doubtful, à court 
of equity will not aſſiſt the phaintiff, by directiag an iſſue, but 
he muſt eſtabliſh his right at law. Scor v. Airey, 1779, cited 


in 1 Af, 311. 
9 - Yet 
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4. Yet notwithſtanding, one perſon may preſcribe to Portion of tithes 
have tithes within the pariſh of another; and this is what within acotber 


Tithes in extra- 


parochia) places, 


112 
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Yet this rule admits of ſome exceptions ; as for inſtance 
tithe is due of ſaffron; tho” gathered but once in three 


years: and concerning ſylva cædua, there is an entry in 


Once inthe year. 


Things of the 
fubſtance of the 
emth.. 


Things ferz 


naturZ, 


the regiſter, that conſultations ſhall be granted thereof, not- 
withſtanding that it is not renewed every year, G1. 66g, 

2. Genezally, of things increafing yearly, tithes ſhall 
be paid only once in the year. Gib/. 669, 

But this rule alſo is not univerſally true. And it is 
evidently againſt the rule of the canon law; which re. 
quireth, that if ſeeds be ſown upon the ſame ground, and 
renew oftner than once in the year, the tithes thereof ſhall 
be paid ſo often as they renew (i). And this ſeemeth {ti} 
to be the law ; as in the caſe of clover, for inſtance, which 
reneweth oftner than once in the year, tithes thereof (hall 
be paid as often as it doth renew, 

3. Of common right, no tithes are to be paid of quarries 
of (tone or late, for that they are parcel of the freehold, and 
the parſon hath tithes of the graſs or corn which grow upon 
the ſurface of the land in which the quarry is; ſo alſo, 
not for coal, turf, flags, tin, lead, brick, tile, earthen 
pots, lime, marle, chalk, and ſuch like; becauſe they 
are not the increaſe, but of the ſubſtance'of the earth, 
And the like hath been reſolved of houſes (conſidered 
ſeparately from the ſoil) as having no annual increaſe, 
But by particular cuſtom, tithes of any of theſe may be 
payable. 2 /. 651. | 

4+ By the common law of England, there is no tithe 
due for things that are ferz naturz ; and therefore it hath 
been reſolved, that no tithe ſhall be paid for fiſh taken out 
of the ſea, or out of a river, unleſs by cuſtom, as in 
Wales, Ireland, Yarmouth, and other places : neither, 
for the ſame reaſon, is any tithe due of deer, conies, or 


— — 


—— 


(i) The paſſage of the canon Jaw quoted by Dr. Gibſon for this 
opinion 18 a decree of Clement III. to be found in . 3. 30. 21. 
Ex parte canonicorum eccleſæ tuæ nobis eft querela propeſita quod 
guidam agricultorts, cum fimul vel diverfis tempori bus anni, in 
codem horto wel agro diver/a ſemina ſparſerint, non niſi de unius 
illorum ſeminum fructibus decimas per ſolvunt. — Mandamus guatenus 
fi noveris rem taliter ſe habere, agricultores illos ut de omnibus 


prediorum fruttibus decimas abſque diminutions perſolvant, ecclo- 


fraftica cenſura compellas. But the complaint there made is for 


ſowing different ſeeds in the ſame ground, and paying tithes 
of the prodnce of one only, and not for refuſing to pay differ- 
ent tithes of the produce of the ſame ſeed ; ſo that the autho- 


rity does not ſupport the poſition. Vid. infra, V. II. 2. & 0 ; 
| the 


Tithes. 
the ike, But if the tithe thereof be due by cuſtom, it 
muſt be paid. Degge, p. 2. c. 8. 2 eff. 65 1. 664. 


F. By the ſtatute of the 2 & 3 Ed. 6. c. 13. All ſuch Barren land. 


harren, heath, or waſte ground, other than ſuch as be diſcharged 
from the payment of tithes by att of parliament, which before 
this time have lain barren, and paid no tithes by reaſon of the 
ſime barrenneſs, and now be or hereafter ſhall be improved 
and converted into arable ground or meadow, ſhall after the end 
and term of ſeven years next after ſuch improvement fully ended 
ond deter mined, pay tithe for the corn and hay growing upon the 
ame. . 5. | | 

Provided, that if any fuch barren, waſte, or heath ground 
hath before this time been charged with the payment of any tithes, 
and the ſame be hereafter improved, or converted into arable 
ground or meadow; the azuner thereof ſhall, during the ſeven 
years next after the ſaid improvement, pay ſuch kind of tithe as 
was paid for the ſame before the ſaid improvement. ſ. 6. 

Barren] Altho' it doth yield ſome fruit, and do pay 
tithes for wool and lamb or the like, yet if it be barrea 
land as to agriculture or tillage, which this clauſe meant 
to advance, it is within this act. 2 1. 655. 

But yet if the ground be not apt for tillage, yet if it be 
not of its on nature batten, it is not within this act. 
As if a wood be ſtubbed and grubbed, and made fit for the 
plough, and employed thereunto: yet it ſhall pay tithes 
preſently j for wood ground is fertile, and not barten. 
4 If. 656- Bunb. 159. | 5:18 

In the caſe of Stockwell and Terry, July 14, 1748, it 
was beld by lord Hardwicke, that ſuch land only is with- 
in this clauſe, as above the neceſſary expence of incloſing 
and clearing, requires alfo expence in manuring, before 
it can be made proper for agriculture; and he decreed 
tithe to be paid, on its being proved, that the land bore 
better corn than the arable land in the pariſh, without 
any extraordinary expence of manure. 1 Ve 115. 

In a. prohibition between Sharington and Flectiwosd, 
H. 38 Elia. for tithes in Orwell in the county of Lancaſ- 
ter, it was reſolved, that if marſh meadow, or other 
land, for not cleanling of the trenches or ſewers, or by 
ſudden accident, or inundation of waters, be ſurrounded ; 
or by ill buſbandry or unprofitable negligence any land 
become overrun with buſhes, furze, whins, and briers ; 
yet are not they or any of them ſaid to be barren land 
within this ſtatute, becauſe of their own nature they are 
fruitful ; and the parſon ſhall not by this act be barred of 
his tithes, by the ill huſbandry or negligence of the owner 

vor polfeſſor. 2 fl. 656. 
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Shall aſter the end and term of ſeven years next after "om 
improvement fully ended. and determined pay tithe] Note, here 
are no expreſs words of diſcharge of the tithes during the 
ſevew years ; but by reaſonable conſtruction it doth impli. 
edly amount to a diſcharge during the ſeven years: and 
the ſeven years are to be accounted next after the im- 
provement. 2 Int. 656. | 

The trial whether lands are barren or not within the 
ſtatute, muſt be in the temporal, and not in the ſpiritual 
court. And therefore in a ſuit for tithes in the ſpiritual 
court, if the defendant plead that it is barren land, and 
that plea. be refuſed, or iſſue taken upon it, there a prohi. 
bition (hall be granted. But a prohibition ſhall not be 
granted upon a ſuggeſtion only that it is barren land, be. 
fore it be pleaded in the ſpiritual court. Degge, p. 2. c. 12, 
1 Keb. 253. (1 Viz. 117.) 

6. As lands which are in no pariſh, pay tithes to the 
king ; ſo lands lying within the precincts of a foreſt (tho 
alſo in a pariſh) if they be in the hands of the king, do 
pay no tithes. And this privilege extends to the king's 
leflee, but not to his feoffee. But if the foreſt be diſaffo- 
reſted, and be within any pariſh; then they ought to pay 
tithes in the hands of the King's leflee, Bob. 163, 177. 
16 680. 2 4 
It hath been queſtioned, where a park hath paid a mo- 
dus, and is diſparked, whether the modus ſhall continue, 
or be diſcharged and tithes paid in kind; and all the books 
are clear, that if the modus was a certain conſideration in 
money for all the tithes of ſuch a park, ſuch modus ſhall 
bold, notwithſtanding it be difparked ; but if the modus 
was, ſor the deer and herbage of ſuch a park, the modus 
is gone, upon diſparking, G:b/. 684. Watf. c. 47. (4) 

In like manner, if the modus hath been to pay a buck 
and a doe for all the tithes of ſuch à park, and the park is 
diſparked, the modus ſhall continue, and the owner may 


give a buck and a doe out of another park; but if it was, 
.to pay the ſhoulder of every deer, or expreſsly a buck or 
a doe out of the ſame park, the modus is gone. Gil. 


684. Wat. Ci: 47. ; | 

But where the modus was, part in money, and part in 
veniſon out of the park (namely, two ſhillings and the 
ſhoulder of every deer) ; the court was divided, two being 
of opinion that the two ſhillings continued, and that the 


—_—__ 


\nnpaxpemy 7 


(#) Meere gog, 1 Rell. 176. 


ſpiritus 


a wu 


Tithes. 


iritual court ſhould affign, an equitable recompence for 
the ſhoulders, according to the number that had been 
uſually paid; and the other two, that the money and ve- 
niſon making one intire modus, the one being gone, the 
whole was diſſolved. Gib/. 684. Watf. c. 47. (1) 
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7. Glebe lands in the hands of the parſon ſhall not pay Glebe land. 


tithe to the vicar, tho' endowed generally of the tithes of 
all lands within the pariſh ; nor being in the hands of the 
vicar, ſhall they pay tithe to the parſon : and this is ac- 
cording to the known maxim of the canon law, that the 
church ſhall not pay tithes to the church (n). But if the 
vicar be ſpecially endowed of the ſmall tithes of the glebe 
lands of the parſonage ; then he ſhall have them, though 
they are in the hands of the appropriator, Gibf. 601. 
Deg. p. 2. c. 2. 

lf a parſon leaſe his glebe lands, and do not alſo grant 
the tithes theteof; the tenant ſhall pay the tithes thereof 
to the parſon. Deg. p. 2. c. 2. 1 Rolls Abr. 655, 

And if a parſon lets his rectory, reſerving the glebe lands; 
he ſhall pay the tithes thereof to his leſſee. Gihſ 661. 

If a parſon ſow his glebe, and dieth before ſeverance, 
and afterwards bis ſucceſſor is inducted, and his executor 
or veadee ſevereth the corn; the ſucceſſor ſhall have the 
tithe thereof: for altho' the executor repreſent the perſon 
of the teſtator, yet he cannot repreſent him as parſon, in- 
aſmuch as another is inducted. 1 Rollt Abr. 65 5 

Ocherwiſe, if the parſon dieth after ſeverance from the 


ground, and before the corn is carried off; in this caſe, 
ide ſucceſſor ſhall. have no tithe: becauſe, tho” it was 


not ſet out, yet a right to it was veſted in the deceaſed 
parſon by the ſeverance from the ground. The ſame is 


true in caſe of deprivation, or reſignation, after glebe 
ſown : the ſucceſſor ſhall have the tithe, if the cora was 
not ſevered at the time of his coming in: ; otherwiſe if 
ſevered. Gib/. 662, (A) | Ts | 


— 
— 


8 


(1) Cowper''v. Andrews, Hob, 39. Moore 803. 1 Roll. 


Rep. 120. 


(m) Moore. 457. 479. 910. 1 Brownl. 69. Sav. 3. Cre. 
Exe. 479. 12 on enim levite a levitis decimas accepifſe 
leguntur. * 30. 2. But this 2 does not extend to 
the leſſee or feoffee of the vicar. Brownl. 69. 17 Fin. 46. 


297. TOES 
(s) Meyle v. Exver, 2 Bulf. 183. 1 Roll, Abr. 655. 
9 8. All 
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Abbey tans. * 8. All abbots and priors, and other chief monks or. fot 
ginally paid tithes as well as other men, until pope Paſ. Es 
chal the ſecond exempted generally all the religious from charg 
paying tithes of lands in their own hands. And this religi 
continued as a general diſcharge, till the time of kin meſſu 

Henry the ſecond, when pope Hadrian the fourth reſtrain. 4e 
ed this exemption to the three religious orders only of 240 
Ciſtercians, Templars, and Hoſpitalers: unto which if the 
pope Innocent the third added a fourth, to wit, the ſpit 
Præmonſtratenſes. And this made up the four orden, fie, 
which are commonly called the Fog orders; for 3 
that they claimed a privilege to be diſcharged of tithes portis 
by the pope's eſtabliſhment. | religia 

Then came the general council of Lateran in the year approt 
1215, and further reſtrained the ſaid exemption from tithes 1 
of lands in their own occupation, to thoſe lands which of fri 
they were in poſſeſſion of before that council. places, 
But the Ciſtercians, as it appeareth, in proceſs of time, = 
did procure bulls to exempt alſo their lands which were and 11 
letten to farm: For the reſtraining of which practice, the freely 
ſtatute of the 2 H. 4. c. 4. was made; by which it was abbors 
enacted, that as well they of the ſaid order, 'as-all other joged t 
religious and ſeculars, which ſhould put the ſaid bulls in By 
execution, ot from thenceforth ſhould purchaſe other which 
ſuch bulls, or by colour thereof ſhould take advantage diſcha 
in any manner, ſhould incur a præmunirfee. more 

So that this ſtatute reſtrained them from purchaſing any this a 

_ ſuch exemptions for the future; and as to the -reft, left which 
their privileges as they were before the faid ftatute, that is Cat 
to ſay, under a limitation to ſuch lands only as they had of up 
before the Lateran council aforeſaid ; and it is certain they dy tha 

- obtained many lands after that council, which therefore which 
were in no wiſe exempted : And alſo; the ſaid ſtatute left Ab, 

them, s it found them, ſubject to the payment of divers Auſtin 
compoſitions for tithes of their demeſne lands made with Ben. 
particular rectors; who, conteſting their privileges even ſtraten 
under that head, brought them to compound. Which unis 
two reſtraints were alſo followed by a tbird, at the time about 


of the diſſolution; when, as many of them as did not fall 
under the ſtatute of the 31 H. 8. c. 13. loſt their exemp- 
tions, there being no faving clauſe in the acts of their M 
diſſolution or ſurrender to preſerve or to revive them. 


But as to thoſe which were diſſolved by the 31 H. 8. os 
c. 13. it is enacted as followeth ; viz. Where divers abbets, Fro — 


priors, and .other eccleſigſtical governors of the menaſle ies, 
abb atbies, priories, nunneries, collegts, hoſpitals, 51 of Voz 
do+4\ © = riers, 


Tithes. 


irs, and «ther religious and ecclefioſlical houſes and places 


diſſolved by this act. have had divers parſonages appropriated, 


tithes, penſions, and parttons, and aiſo were acquitted and dife 
charged of the payment of tithes for their mons/leries or other 
religibus and eccleſtaftica! houſes and places as aforeſaid, manars, 


meſſuages, lands, tenements and hereditaments z it is enafted, 


that as well the king cur ſovereign lord, his heirs and ſucceſſors, 


ar all other per ſons, their heirs and aſſigns, who ſhall have any 


of the ſaid monaſteries, abbathies, prior ies, nunneries, colleges, 

/pitals, houſes of friers, or other eccleſiaſtical houſes or places, 
fiter, circuits, precincis of the ſame or any of them, or any 
manors, meſſuages, parſonages appropriate, tithes, penſions, 
portions, or other bereditaments, which belonged to any ſuch 
religious houſe, ſhall hold and enjoy as well the ſaid parſonages 
appropriate, tithes, penſions, and portions of the ſaid monaſle- 
ries, abbathies, priories, nunneries, colleges, hoſpitals, houſcs 
of friert, and other religious and eccleſtaſlital houſes and 
places, ſites, circuits, precintts, manors, meaſes, lands, tene- 
nens, and other hereditaments, according to their -eftates 
and titles, diſcharged and acquitted of payment of tithes, as 
fretly and in as large and ample manner, as the ſaid late 
abbots priers and other eccleſiaſtical governors held and en- 
jozed the ſame. ſ. 21. | | 

By reaſoa of which diſcharge from tithes of lands, 
which were given to the king by this act, and which were 


diſcharged in the hands of rhe religious, ic hath been 


more ſtrictly inquired, what were the houſes diſſolved by 
this act, than by any other of the acts of diſſolution z 
which will beſt appear by the following catalogue: 

Catalogue of monaſteries of the yearly value of 2co1. 
or upwards, diſſolved by the ſtatute of the 31 H. 8. and 
by that means capable of being diſcharged of tithes ; In 
which are the following abbreviations: 

Ab. Abbey; Pr. Priory; C. Auſt. Canons of St. 
Auſtin; Bl. M. Black Monks; Wh. C. White Canons; 
Ben, Benedictines; Gilb Gilbertines ; Prem. Præmon- 
ſtratenſes; Cartb. Carthuſians; Mon. Monks; Clun, 


Cluniacks; Ciſt. Ciſtertians; T. in the time of; ab. 


about the year. 
Berkſhire. 


Monaſteries, | Order. Founded, 


Value. 
L 3. d P 


Reading — Ben. — T. Heu. 1. 1938 14 3 
Bulleham Ab, — C. Auſt, 13. Ed, 3. — 285 © 0 
Abington Ab, = Ben, — 720, — 187610 9 

Bedford- 
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Monaſteries. 


Newnham Pr. _ 
Elmeſton Ab. 
Wardon Ab. — 


Chickſand Pr. 


Dunſtable Ab. 


Aſhrug Coll. — 
Notley Aab. — 
Miſſenden Ab. 


Thorney Ab. — 
- Barewel Pr. — 


St. Werburge Ab, — 
Combermeer Ab, — 


Bodmin Pr. — 
Launceſton Ab. — 
St. Germans Ab, — 


Carliſle Pr. — 
Holme Coltrom Ab. 


Darley Ab. 


Ford Ab. 
Newnham Ab. 
Dinkeſwel Ab. 
Hertland Ab, 
Torre Ab. 
Buckfaſt Ab, 
Plimpton Ab. 
Taveſtock Ab. 


Exon Fr. 


C. Auſt. 1112. 


8 Auſt. ys Hen. 2. 


Tithes. 


* "Bedfordſhire. 


Order. Founded, 


C. Auſt. T. Hen. 1. — 
Ben. — T. W. Conq. 
— — 1139. — 


h. C. 
1 7. W. Rufus. 


C. Auſt, T. Hen. 1, — 
Ciſt. — 2 John. — 


Buckinghamſhire, 
* Auſt. T. Ed. 1. 


Ben. —1 293. 


Cambridgeſhire. 
Ben. — 972. — 
C. Auſt. 1092. — 


Cheſhire. 
Ben. — 1095. 
Ciſt. — 1134. 


Cornwall. 
C. Auſt. 936. — 
. Auſt. 1 W. Cong. 
C. Auſt. T. Ethelſtan.— 


Cumberland. 
— Auſt. . * W. Rufus. 
Ciſt. — 1135. — 


Derbyſhire, 
C. Auſt. T. Hen. 2. 


Devonſhire. 
Ciſt. — 1133. 
Ciſt. — ab. 1246. 
Ciſt. — 1201 


g 


Pram, T. Ric. 1. 
Ciſt. — 1 Hen. 2. : 
Ciſt. — fv Edw. I, 
Ben, — 961 


Value. 


203 
284 
389 


212 


344 


391 


416 +; 


437 
201 


. 
15 11 
12 11 
16 6 


3 


5 
238 
18 2 


e 


I 


4 
3 


1 


Abbc 
Midd 
Tarr 
Shaft 
Cern 


Sherb 


St. Ci 
Tinm 


Berk it 
Stratfe 
Waltl 
Wald 
St. O 
Colch 


Briſtol 
Hayles 
Winc 
Tewk 
Cirenc 
King; 
Glouc 
Lanthi 


St, Sw 
Hyde 
Where 
Romſe 
Twink 
Bell dle 
dourhy 
Tichfi 


St. Al 


St. Ne 
Ramſes 


Monaſteries. 


Abbotſb 
Middleton Al X 
Tarrent Ab. 
Shafton Ab. 
Cerne Ab. 
Sherburn Ab, 


St. Cuthbert Ab. 
Tinmouth Pr. 


Berking Ab. 


Stratford Langthorn Ab. 


Waltham Ab. 
Walden Ab. 
Colcheſter Ab. 


Briſtol Ab. 
Hayles Ab. 
Winchcomb Ab. 
Tewkeſbury Ab. 
Cirenceſter Ab. 
Kingſwood Ab. 
Glouceſter Ab. 
Lanthony Pr. 


St. Swithin's Winton Ab. 


Hyde Ab. 
Wherwell Ab. 
Romſey Mon. 
Twinbham Pr. 
Bell dloco Ab. 
dauthwick Pr. 
Tichfield Ab. 


St. Albans Ab. 


St. Neots Ab. 


111. 


Dorſetſhire. 
Order. Pounded. 
Ban. — ab. 1016. 


Ben; — T. Ethelſtan, 
Cift. — By Hen. 3. 


Benz '—- 941. 
Ben. * S's Edgar, 


Ben. — ab. 370. 


Durham. 
Ben, — ab. $42. 
Ben. — 


: Eſſex. 
Ben, — 680, 
Ciſt. — 1135. 
C. Auſt. ab. 1060 
Ben. — 1136. 
C. Auſt. 1120. 
C. Auſt. T. Hen. 1. 


Glouceſterſhire. 
C. Auſt. T. Hen. 1. 


Cift, — 1246. 
Ben, — 787. 
Ben, — 715. 
C. Auſt. 2 Hen. 1. 
Cift. — 1 139. 
Ben, — 680. 
C. Auſt. 1136. 


? Hampſhire. 

Ben. — 634 

Ben. — By Edgar. 
Ben. — 90 


7 
C. Auſt, Before 1042. 


Ciſt. — 1024. 
C. Auſt, T. Hen. 1. 


Prem. T. Hen. 3. 


Hertfordſhire. 
Ben. — 755» 


Huntingdonſhire, 


ILEFILIE 


Ben. — ab, T. Hen. 1. 


Ben. — 969. 
E e 2 
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Value. 

l, 8. d- 
200 19 2 
538. 13 IL 


214 7 9 


1166 8 9 
515 17 10 
682 14 7 
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Kent. 

Monaſteries. ' Order. Founded. 
St. Auſtins Cant, — Ben. — 605. — 
Ledis Pr. — C. Auſt. 1119. — 
Feverſham Ab, — Clun, 1147. — 
Boxley Ab. — Ciſt. — 1144. — 
Roffen Ab. — Ben. — 600, — 
f Malling Ab. —ẽ— Ben. — By Edmund. — 
Dertford Ab. = C. Auſt, 1372. — 

Lancaſhire. 
Whalley Ab. — Cift, — 1172. — 
| Leiceſterſhire. 

Leiceſter Ab. — C. Auſt. 1143. — 
Croxden Ab. — Præm. ab. R. 1. — 

Launda Ab. —— C. Auſt. T. W. Rufus. 


Lincolnſhire. 


Lincoln St. Cath, Pr. Gilb. — T. Hen. 2 — 202 5 0 
Kirkſteed Abd. — Cift. — 1129. — 286 2 7 
Reveſley Ab. — Ciſt. — 1142. — 217 2 4 
Thornton Aab. — C. Auſt. 1139. —— 594 17 10 
| Barney Ab. — Ben. — 712. — 366 6 
Croyland Ab. — Ben. — 716. — -1803 15 10 
Spalding Ab. — Ben. — 1052. — 761 81 
Sempringham Ab, — Gilb. — 1148. — 317 4 1 
Epworth Mon. — Carth. 1386. — 2237 15 2 
London and Middleſex, 
St. John Jeruſalem PT. — 1100. — 2385 12 8 
St, Barth, Smithfield. C. Auſt. 1102. — 653 15 0 
St. Mary Biſhopſg. fr.—— 1187. — 478 6 6 
Clerkenwell Pr. — Ben. — T. Stephen, — 262 19 0 
London Minors. — Ben, — T. Ed. . — 318 8 5 
Weſtminſter Ab. — Ben, — T. Edgar. — 3471 © 3 
Sion Ab. — C. Auſt. By Hen, 85. — 1731 8 4 
London, a houſe of. Carth. T. Ed, = 642 © 4 
St. Clare witht. Aldg. Mon. — 1292. — 46 8 f 
St. Mary charter houſe. Carth. 1379. — 736 2 7 
St. John Holiwell. Bl. M. 1318. — $72.2 
St, Mary Eaſt Smithf, Ab, Ciſt. — 1360. — oa u 10 
| 4 Norfolk. 8 
Thetford Aab. Clun. 1103. — 312 14 
— 211 16 


Wymundham Ab. Ben. — 1139. 


Monaſteries. 


Hulmo Ab. 
Weſterham Ab. 
Walſingham Ab. 
Caftle acre Ab. 
Weſt-acre Ab. 


Burg. St. Peter Ab. 


Pipewel] Ab. 
St. Andrews Pr. 
Sulby Ab. 


Lenton Pr. 
Thurgarton Pr, 
Welbeck Ab. 
Warſop Pr. 
Bella Valla Pr. 
Newſteed Pr. 


INE 


Order. 


Ben, — 'By Canute. 


Prem. 


Tithes. 


C. Auft, ab. . Stephen. 


- Clun. 


Clun. 


90. 
12 W. Rufus. 
Northamptonſhire. 


Ben. — By Roſere king 


Clun. 
Præm. 


Clun. 


Carth. 


of Mercia. 
Cift, — 1143. 


T. Stephen. 


Nottinghamſhire. 

1 2 Hen. I, 
Ge Auft, ER Hen. I, 
C. Auſt. T. Stephen. 
CG Auſt, — — — 
ab. 16 Ed. 3. 
C. Auſt. T. Ed. 3. 
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The two laſt are ire under value in Dugdale, but thus by Specd, 


Bef, Cong. 


41141 


1181, or 1 


Northumberland. 
Tinmouth, a cell to St. Albans, a nunnery. 
Oxfordſhire, 
Godſtow Ab. — Ben, — T. Stephen. 
Eyneſham Ab. — Ben. — By Ethelred. 
Olney Ab. — C. Auſt. T. Hen. 1. 
Thame Ab. — Ciſt. — T. Hen. 1. 
Oxford Pr. — 
Dorcheſter Ab, — C. Auſt, 635. 
Shropſhire. 
Haghmond Aab. — C. Ault. 1100. 
Lilleſbull Ab, — C. Auſt, By Elfleda, king 
Wigmore — C. Auſt. 1172. 
Wenlock Pr. _ Clun. 
Salop Ab. — C. Auſt. 1081. 
Hales Owen Ab. — Præm. 
Somerſetſhire. 
Glaſſenbury Ab, — Ben.' — About 300. 
Brewton Ab. — 


e. * ab. 3 Cong. 
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511 4 


259 13 
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583 17 o 
228 © 8 
391 11 
306 11 4 
260 13 7 
1721 14 © 
286 11 8 
263 7 1 
258 8 5 
329 53 10 
259 4 
249 3 
239 10 5 
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$22 
Monaſteries. 
Henton Pe. 
Witham Pr. 
Taunton Pr. 
Bath Ab. 
Keynſham Ab. 
Michelney Ab. 
Buckland Pr. 


Delk Cres Ab. 
Burton upon Trent. 
 Croxden Ab. — 


But 


Sibeton ab. — 
Ix worth Pr. — 


lk 


Merton Pr. — 
Shene Pr. — 
Chertſey Ab. _ 
Newark Pr. — 
St. Mary Overs — 
Dertundley Ab. 


ewes 8 — 
ober [ee badge Ab. | Ab. 
attaile 


rt ers 
Combe Ab. — 
Kepclwarth Ab. — 
Mercy val Ab. _ 
Nugeaten Mon. — 
E 4 113 | 


7 Ha C | 
Malmſbury Ab. 
Bradenſtock Pr. 


Edipgron Pr, 


* 


$t, St, Edmundibury Ab. | 
y Ab — 


Co Auſt. T. W 


FEY 1 4 
514 
—4 Clun. 


Tithes. 
Order. 


Carth. T. Hen. 3. 
Carth, By Ben. 2. 
C. Auſt. T. Hen. 1. 
Ben; — T. Hen. 3 
C. Auſt, T. Hen. 1. 
Ben. — 740. 

Cift, — T. Ed. 1. 


Staffordſhire. 
Ciſt. — 1153. 
Ben, — T. Eadred. 
Cift, — — 


Suffolk, 
Ben. — 1020. 
C5 Auſt, 1171. 
Ciſt. — Wa. 


Surrey. 
C. Auſt, 1414. 
Carth. 1414. 
Ben. — 666. 


C. Auſt. 1106. 


C. Auſt. 1106. 


Suſſex. 


Bl. M. 1066. 
Warwickſhire. 

Cift. — T. Steph. 
C. Auſt, T. Hen. 1. 
Ciſt. — 1148. 
Ben. IS . Hen. 2. 


Wiltſhire. 


Ben, — ab. 670. 


W Auſt. « nh W. Conq. 


C. Auſt. 1352. 


Founded. 


T. W. Ruf. 
| Ciſt. — y of Hen, 2. 


. Cong. 


= 13 
318 17 
250 15 
280 9 


957 19 
777 12 
659 15 
258 11 
625 6 
474 14 


920 4 


248 10 
987 o 


311 15 
538 19 
254 1 
253 14 


803 17 
212 19 


11 


or ©O ww 


7 
3 


442 19 
Ammbrefbury 


Str 
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Mon aſter ies. 


Ambreſbury Ab, — 
Wilton Ab. — 


Fairley, a cell to Lewes. 


] aycock Ab, 


Malverne Ab. 
Eveſham Ab. 
Perſhore Ab. 
Hales Owen Ab. 
Bordeſly Ab. 


St. Mary's York, Ab. 
Selby Ab. 
Kirkſtal Ab. 
De Rupe Ab. 
Monks Burton Ab. 
Noſtel Ab. 
Pomfrait Ab. 
Giſbourn Ab. . 
Whitby Ab. 
Montegratiæ Ab, 
Newburge Pr. 
Belland Ab. 
Kirkham Ab. 
Melſa Ab. 
Brilington. 
Walton Ab. 
Bolton in Craven 
Raval Ab. 

Jerval Ab. 

Furnes Ab. 

De Fontibus. 
Warter Pr. 
Richal. 

Old Maulton Ab. 
St. Michael near Hull. 
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Valle de Sancta Cruce in 
Denbeighſhire, 
Strata Florida in Cardi- 
ganſhire. 


Tithes. 


Order. Founded. . 
. 8. 
Ben. — 1177. 494 15 
Ben. — T. Ethelwolf — — 601 1 
Clun. 1125. — 217 © 
C. Auſt. 1232. — 203 12 
Worceſterſhire. 
Ben. — 1083. — 308 1 
Ben, — T. Offa. — 1183 12 
Ciſt, — — — 643 4 
Prem, T. John, — 282 13 
Citt. — 1138, — 388 1 
Vorkſhire. 
Ben. — 1088. — 1550 7 
Ben. — T. W. Conq. 720 12 
Ciſt. — 1147 — 329 2 
Cift, — 1147. — 224 2 
Clun. ab. 1186. — 239 
C Auſt, T. Hen. 1, — 492 18 
Clun. T. W. Cong. 237 14 
C. Auſt. T. Steph. — | 628 3 
Ben. — T. W. Cong. 437 2 
Carth. ab. 1390. — 323 2 
C. Auſt. 1145. — 367 8 
Ciſt. — 1134. — 238 9 
C. Auſt. T. Hen, L. — 269 5 
Ciſt. — 1136. — 299 6 
C. Auſt. T. Hen. . — 547 6 
Gilb, T. Stephen. — 3060 16 
C. Auſt, T. Hen, zz — 2212 3 
Ciſt. — 1132. — 278 10 
Ciſt. — T. Stephen, — 234 18 
Cift, — 1127. — - B05 16 
Ciſt. — 1132. — 998 6 
C. Auſt. T. Hen. . — 221 3 
vero noon; 
—— — T. Stephen, — 257 7 
Carth. 1377. — 2231 17 
In Wales. 
Ciſt. — T. Edw. 1. — 214 3 
8 FT. * Cong, 1226 6 
Ee 4 | 


= © "+ mow 


G8 0 0 


O O8 G e ore Oooh won 


0 vw 


At 


424 


5 * + . a, * -” . as 


ly, it muſt have been perpetua/, time out of mind, that 


Tithes. 


At the time pf the diſſolution, the religious were dif. 
charged from payment of tithes three ſeveral ways; 
either by the pope's bulls, or by their order as aforeſaid, 
- or by compoſition : which diſcharges would have vaniſhed 
and expiced with the ſpiritual bodies whereunto they were 
annexed, if tbey had not been continued by the ſpecial 
clauſe abovementioned (as it happened ta thoſe which were 
diſſolved by the other ſtatutes of diſſolution, for want of 
ſuch-clauſe). And by the ſaid clauſe alſo is created a new 
diſcharge, which was not before at the common law, tbat 
is, unity of the poſſeſſron of the parſonage and land tithable 
in the ſame hand: for if the monaſtery at the time of 
the diſſolution, was ſeiſed of the lands and rectory, and 
had paid no tithes within the memory of man for 
the lands; thoſe lands ſhall now be exempted from pay. 
ment of tithe, by a ſuppoſed perpetual unity of poſleffion 
becauſe the ſame perſons that had the lands, having alſo 
the -parſonage, they could not pay-tithes to themſelves, 
God. 383. Bob. 241, 248. | 

But tha* by ſuch union the perſons ſo poſſeſſed were 
diſcharged from the payment of tithes, yet the Jands were 
not abſolutely diſcharged of the tithes : for upon any dif- 
union that might happen, the payment of tithes again re- 
vived ; ſo that the union only ſuſpended the payment, 
but was no abſolute diſcharge of the tithes themſelves, 
And thereſore ſuch union is not to be pleaded as a diſ- 
charge from tithes, but only as a diſcharge from the pay- 
ment of tithes. Bob. 248. ; 
And ſuch union mult appear to have had theſe four 
qualities: Firſt, it muſt have been ju; that is, claimed 
by right, and good and lawful title; and not by diſſeiſin 
or- other tortious, ' unjuſt, or unlawful act: for ſuch an 
union would not have been a good diſcharge within the 
ſtatute. Secondly, it muſt have been equal; that is, 
there muſt have been a fee ſimple both in the lands and in 
the tithes; as well of the Jands. upon which the tithes 
are, as of the parſonage or rectory: for if thoſe religious 
perſons had held but by leaſe, that had not been ſuch a 
unity as the ſtatore intended. Thirdly, it muſt have been 
free; that is, free from the payment of any tithes in any 
manner: for if the abbots, or their farmers, or their te- 
pants at will or for years, had paid any manner of tithes 
before the diſſolution; it may be alledged as a ſuſſicient bar 
to avoid the unity pleaded in diſcharge of tithes, Fourth- 


ſuch 


F 
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ſuch religious houſes were endowed, and ſuch religious 

rſons muſt have had in their hands both the rectory and 
ands united, perpetually, and without interruption, be- 
fore the memory of man, or (as it ſeems according to the 
rule of the common law) before the firſt year of king 
Richard the firſt, diſcharged of tithes: for if by any re- 
cords, or ancient deeds, or other legal evidence, it can be 
made to appear, that either the lands or the reQory came 
to the abbey ſince the ſaid firſt year of king Richard 
the firſt, ſuch union cannot be ſaid to be perpetual, 


Bob. 250. 
And moreover, the lands of ſuch houſes diſſolved as 


aforeſaid, ſhall be free from the payment of tithes only ſo 


far, as they were free in the hands of the churchmen, 
namely, whilſt they are in the hands and manurance of 
the owners thereof; and therefore it is neceſſary for the 
party who would have the advantage of this privilege, ex- 
preſsly to ſhew and aver, that the lands are in his hands 
and manurance: for to ſay that he is ſeiſed of the lands 
is not ſufficient for he may be ſeiſed thereof, and yet 
another manure. them. Comm, 498. Fox and Bardwell, 
E. 8 G. 2. Word. b. 2. c. 2. 


It hath been held alſo, that a tenant in tail, who | 


hath an eſtate of inheritance, ſhall be diſcharged in vir- 
tue of the clauſe aforeſaid, ſo long as he occupies the 
ſame himſelf; but that unity of poſſeſſion doth not diſ- 
charge a copyholder (though a prior in that caſe was 
feiſed in fee of the manor of which it was parcel, and 
was alſo impropriator) ; much leſs a tenant for life or 


years. Gibſ. 673- [For in ſuch caſe, the poſſeſſion is 


in the copyholder or dther tenant, and not in the land- 
lord or leſſor; and conſequently it is not a unity of poſ- 
ſeſſion (0), ] 

But it is otherwiſe with regard to the king; whoſe 
farmers ſhall be diſcharged of fuch tithes, as the ſpiritual 
perſons were, becauſe the king cannot cultivate the lands 


himſelf, And ſo long as the king hath the freehold, his 


ſarmers ſhall have ſuch privilege: but if after having 
leaſed them, he ſhall ſell the ſame, or ſhall grant over the 
reverſion; then the farmers ſhall pay tithes, And it hath 
been laid, that this privilege extends no further than to the 


. ** 


„— 


— — i 


(e) Heure 174. Moore 219. 534 * 
king's 
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&s "tenants at will; not to tenants for life or years, 
Gib/e 673. "Bob. 282, f. ( _ 
pon the whole: Not all lands that belonged to the 
religious' houſes in general are diſcharged from tithes; 
but only ſuch lands are capable of diſcharge, as belonged 
to the houſes which were diſſolved by the ſtatute of the 
31 H. 8. And not all thoſe lands, which belonged to the 
religious houſes diſſolved by that ſtatute are diſcharged 
from tithes ; but only ſuch of them as were diſcharged at 
the time of their diſſolution. But what ſhal} be ſufficient 
evidence of ſuch diſcharge, and of the manner of ſuch 
diſcharge, that is, whether by order, bull, compoſition, 
or unity of poſſeſſion, at this diſtance of time, ſeemeth 
difficult to determine with preciſion; as ſtrictneſs of 
ticular circumſtances of the caſe, 
In the caſe of the archbiſhrp of York and Dr. Hayter againſt 
Sir Miles Stapleton and Others, Feb. 21, 1740; it was 
ſaid by lord Hardwicke, that the evidence of exemption 
depends upon uſage, and a poſterior uſage is evidence of 
the preceding, for no other can be had, 2 Athnrs, 137. (% 

9. AM. 14 C. 2. Compęſts caſe. It was held, that the 
king is not by virtue of his prerogative diſcharged of 
tithes for ancient\demeſnes of the crown, but that as per- 
ſona mixta he is capable of a diſcharge de non deciman- 
do by preſcription, as well as a biſhop, But if the king 


() Moore 915. Hadres 315. 
% In Lamprey v. Rooke, 11 Dec. 1755. Amb. 291. Lord 


Hardwicke declared his opinion, that if lands appear to have 
been part of the poſleſſhon' of any of the great monaſteries 
(which were diſſolved by ſtat. 31 H. 8.) and, there is no evi- 
dence of the payment of tithes for thoſe lands at any time, 
courts will conſider them as diſcharged, by ſome way or other, 
before the diſſolution in the hands of the abbot, &c. ; and that 
it is ſufficient to alledge, that they were part of the poſſeſ- 
ſions, &c, and were, at the time of the diſſolution, by pre- 
ſcription, compoſition, or by other lawful ways and means, 
diſcharged from payment of tithes, See alſo 2 Rep. 48, b. 
and Cre. Elix. 206. In Pratt v. Hophins, 3 Bro. P. C. 521. 
the houſe of lords affirmed the decree of the court of exche- 
quer, that lands exempted from tithes, as being part of the 
demeſnes of an ancient monaſtery, being incloſed by act of 
parliament, ſhall not be made liable to tithes” by general 
_ in the act, ſaving the right of the rector, impropriator, 
e. 
13 alien 


proof may be more or leſe requiſite, according to the par. 


alien 
tithes, 


Tithes. 
alien any of the lands for which he is ſo diſcharged of 
tithes, his patentee ſhall pay tithes; and not only fo, but 
the preſcription is deſtroyed for ever, altho* the ſame 
lands ſhould afterwards come into the king's hands again, 
by eſcheat, or otherwiſe, Hardr. 315. 

10. In the caſe of Lambert and Cummins, M. 17233 
Oa a bill for tithes in the pariſh of Warton in the coun- 
ty of Lancaſter, it was decreed, that an exemption of an 
eſtate from tithes ſhall extend to a common appurtenant 
to ſuch eſtate, Bunb. 138. 

Joly 15, 1748, Stockwell and Terry. A bill was brought 
by the rector for payment of tithes in kind of 300 acres 
of land, Two bars were ſet up; the firſt, general, to 
all the acres, the ftatute of 2 Ed. 6, by which waſte 
ground, improved into arable or meadow, ſhall not pay 
tithes, till ſeven years after the improvement is com- 
pleated 3 as to which, the caſe appeared that the land 
in queſtion was a common field for ſheep, horſes, and 
cows, but not fit for fattening them, being over-run 
with bruſh-wood, briars, and other weeds ; the patſon 
was intitled to tithes of calves, milk, wool, and the like, 
out of it; and it was proved to be worth 2 s. an acre be- 
fore it was improved: and as to this, the court was of 
opinion, that it is not ſuch land as ought to be exempt- 
ed by the ſtatute in the name of barren land. The other 
bar ſet up was particular to 48 acres, parce] thereof 
as to which, an agreement had been entered into between 
the defendant and the parſon, and thoſe Who had right 
to feed in the common, for the making an incloſure 3 
and an act of parliament was patled for hae purpoſe, by 
which they enjoy all their righ's in ſeveralty, as they did 
their rights of common before. Theſe 48 acres were 
allotted to the defendant, in lieu of his common; and 
the queſtion was, Whether this was ſtill covered by a 
modus, which had been paid for it before? For the 
plaintiff it was argued, that theſe 48 acres are of ano- 
ther nature, and not to be covered by it, If there is a 
modus for any thing, and a new part is joined to it, that 
addition muſt be paid for; as if a modus for two mills, 
and a third is added, the modus will not cover it; fo if 
for a garden, and an addition is made to it; if a buck, 
and a doe are paid for a park, and it be diſparked, tithes 
muſt be paid for it.— For the defendant it was argued, 
that the general view of the agreement and of the act of 
parliament was, that none ſhould be prejudiced ; i 

at 


Common appur« 
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that it ſhould be exactly in the ſame ſituation as before, 
except that it ſhould not be in common. But the con- 
ſtruction contended for, will give the parſon, whoſe for. 
mer right was preſerved, what he had not before. ——By 
the lord chancellor Hardwicke : I am of opinion that 
the 48 acres are covered by the modus, I admit the 


| Caſe mentioned, and that by diſparking the modus is gone; 


and it the owner diſparks part, he ſhall pay the ſame mo- 
dus, and alſo tithes in kind for what is diſparked, becauſe 
it was paid in nature of a franchiſe, and not for lands, 
But ſuppoſe the owner, with conſent of the parſon, dil. 
parks ſome to be enjoyed as before; I ſhould think, it 
was the incumbent's intent, that it ſhould be ſtill enjoy. 
ed as part of the park, and no tithes in kind ſhould be 
paid for it, for otherwiſe the agreement with the parſon 
would be uſeleſs. So if this agreement had been between 
the lord of a manor and the other commonets without the 
parſon, and they had turned it into ſeveral ownerſhips, 
it would be liable to the right to tithes, which the rector 
had over the whole pariſh, But here has been an agree- 
ment by act of parliament, to which the parſon was par- 
ty; and altho' the recital uſes only general words, yet it 
ſhews plainly the intention of the parties to be, that 
every perſon ſhould enjoy his allotment in the ſame man- 


ner as he did the thing in lieu; and that was ſubjeQ to 


the modus, Let the bill therefore be diſmifled as to the 
48 acres; and as to the reſt, an account be taken of the 
ſeveral tithes to be paid. I Yezey 115. 

E. 3 G. 3- Mincaſler and Watſon, This was a caſe 
reſerved from the northern circuit, in an action by a lay 
impropriator, againſt the occupiers of lands in the pa- 
riſh of Felton in the county of Northumberland, for 
taking away their corn and hay, without ſetting out the 
tithe, or agreeing for it. The ſubſtance of the ſtated caſe 
was, that they claimed to be exempt from paying any 
tithe at all for theſe lands, upon the following founda- 


tion, viz. that a private act of parliament was paſſed in 


the 26 G. 2. for dividing and incloſing the common call- 


ed Felton common: That the lands in queſtion had 


been, till the ſaid year (when the ſaid common was ſo 
divided and. incloſed) part of the ſaid common, where- 
upon the commoners had uſed to have common for their 


cattle levant and couchant: That go acres, part of the 


ſaid-common, were by the ſaid act of parliament allotted to 


the owner of Swardland demeſne ; under which faid allot- 
ment, 


Tithes. 


ment, the defendants occupy the ſaid go acres, formerly 
cel of the common, but now made parcel of Swardland 
demeſne : That the act direRs that the divided lands (be- 
fore parcel of the common) ſhall be holden by each perſon 
to whom the reſpective diviſions are allotted, ſubje& to 
the ſame charges and incumbrances, as their own former 
lards, to which they are allotted and conlolidated, were 
defore ſubject; and it is declared in the act itſelf, that it 
ſhall be conſidered beneficially to the ſaid lJand-owners to 
whom the reſpeQive diviſions are allotted : That the 
owners of Swardland demeſne had never paid tithe of 
corn, grain, or hay ; having -been always exempt from 
the payment of tithe of corn and grain, in conſideration 
of having always kept in repair the north end of Felton 
church; and being exempt from the payment of tithe of 
hay, under a modus. The queſtion was, whether the 
occupiers of theſe 90 acres, late parcel of the common, 
but now allotted to the owner of Swardland demeſne, are 
or are not liable to the payment of tithe of corn or hay. 
— Mr, Wallace, who argued for the defendants, con- 
tended, that as the allotment was to bear all the burdens of 
the ancient eſtate to which it was now annexed, it ought 
therefore to enjoy all the privileges of it: And as this an- 
cient eſtate was exempt from tithes, ſo alſo ought the al- 
lotted 90 acres to be. And he relied on the caſe of Stock- 
well and Terry, which he ſaid was as follows: Stock- 
well, rector of the pariſh, filed his bill againſt the oecu- 
pier of ſome land (then plowed up) for tithe of the corn 
which grew upon it. The defendant inſiſted upon a mo- 
dus of 15 8. in lieu of all tithes ariſing upon the Grange 
farm; and that the Grange farm had never paid any 
tithes, Then he ſhewed, that the land for which Stock- 
weli demanded this tithe of corn by his bill, had been 
part of a Down which had been incloſed by a private act 
of parliament, and had been thereby allotted to and had 
ever ſince continued part of the Grange farm ; and there- 
fore ought to be exempt from all tithes, as well-as the 
Grange farm itſelf, And lord Hardwicke diſmiſſed the 
rector 's bill, ſo far as it related to this land which had 
been Down-land, and was ſo allotted to the Grange farm. 
Mr. Thurlow, for the plaintiff, argued, that notwith- 
ſtanding this decree in Stockwell and Terry, yet in the 
preſent caſe (which differs much from that) the allotted 
common is not exempted from the payment of tithes, This 
demand of the impropriator is a claim of the tithe of 
9 corny 
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corn, grain, and hay. But corn, grain, and hay could 
not be part of what grew on a common. The tithes 
that aroſe upon this common (appendant to Swardland 
demeſne) could have been only tithes of agiſtment, or of 
lambs, calves, wool, milk, and other things that could 
be the produce of a common. Now a modus or other 
compenſation muſt be in lieu of theſe ſpecific tithes, 
This exemption therefore cannot relate to any other 
tithes, but ſuch as could in their nature have ariſen out 
of. the common, whilſt it continued common. -B 
lord Mansfield chief juſtice: The cafe of Stockwell and 
Terry differed very much from the preſent caſe. The 
modus inſiſted upon in that caſe extended to all kinds of 
tithes ; whereas the exemption infiſted on in the preſent 
caſe is confined to the ſpecific land called Swardland de. 
meſne, and doth not extend to the right. of common. 
Here is no equivalent at all for the tithes of agiſtment, 
of wool, milk, lambs, or any other tithes of ſuch a kind 
as could ariſe upon a common. The equivalent goes only 
to corn, grain, and. hay; the tithe whereof could not 
ariſe upon the common, whilſt it remained a common, 
In Stockwell and Terry, the reQor was, as owner of the 
glebe, a party to the act of parliament : Here, the im- 
propriatcr is not a party to this act of parliament. And 
there the modus covered the right of common; it was a 
modus of 15 s. which was paid for the Grange farm, in 
lieu of all tithes arifing upon it, and of all the tithes of 
all the cows and ſheep belorging to that farm that ſhould 
be depaſtured on the ſaid Down, which was afterwards 
incloſed and allotted to it. So that the modus covered not 
only the Grange farm itſelf with its appurtenances, but 
the common alſo: which is not the preſent caſe. In 
that caſe, Lord Hardwicke decreed, that the modus ſhould 
ſtand for the. allotted lands, as well as for the Grange 
farm and its appurtenances; and accordingly, he diſ- 
miſled the bill as to thoſe lands, which the modus covered : 
But as to all the other lands of the common, which had 
before uſed to pay tithe of wood, agiſtment, and other 
ſmall tithes, he decreed an account, Here, all rights are 
ſaved, generally, by this act of 26 G. 2. Conſequently, 
the impropriator's right to tithes remains: And there 1s 
no need to ſhew how they are due; becauſe they 
are. due of common right, The whole court were 
very clear, that in the preſent caſe the exemption and 


modus did not extend to the wafte and common; and 
therefore 
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therefore. that the allotted lands, which had been part of 
that waſte and common, having been ſubject to tithes ba- 
fore the allotment, muſt remain liable to them after it: 
which they held to differ materially from the cited caſe, 
where the modus did extend :o the waſte and common, 
And lord Mansfield ſaid, that the caſe of Lambert and, 
Cumming was determined upon the ſame ground as lord- 
Hardwicke's decree went upon in the caſe of e, 
and Terry; namely, That what was before exempt 

ſhall remain exempted ; and what was not before exempt- 


ed (hall pay tithe. Burrow, Mansf. 1375. 


IV. Of modus's, or exemptions from payment of, 
tithes in kind; and therein of cuſtom and 


preſcription. 


1. The difference between cuſtom and preſcription is 
this: Cuſlom is that which gives right to a province, 
county, hundred, city, or town, and is common to all 
within the reſpective limits; in pleading of which it is 
alledged, that in ſuch a county, or the Ike, there is and 
time out of memory hath been ſuch a cuſtom uſed and 
approved therein. Gi. 674. | 

Preſcription is that which gives a right to ſome particu- 
lar houſe, farm, or other thing : in pleading of which it 
is alledged, that all they whoſe eſtate he bath in ſuch 
land, have time out of mind paid ſo much yearly, or the 
like, in full ſatisfaction of all tithes ariſing on thoſe lands. 
Gib. 674. (7) 

2. Cuſtom and preſcription are either de non deciman- 


- 
- 


do, or de modo decimandi : | 
De non decimando is, to be free from the payment of 


Difference be · 


tween cuſtom 


and preſcription, 


De non deci. 
mando. 


tithes, without any recompence for the ſame, Concern- 


as — 


(r) And there is this difference between a preſcriptive and 
cuſtomary modus, that the former is annexed to the lands 
which it covers, whereas the latter exiſts in notion of law, 
independent of the lands, by force of the cuſtom of the diſtri. 
In a preſcriptive modus, therefore, the lands mult be definite, 
and not liable to ſhift. And therefore a bill co eſtabliſh 
2 modus for every ancient farm, but not ſetting out the abut- 
tals of each, was diſmiſſed, altho' it was ſtated that the whole 


pariſh conſiſted of ancient farms, Scott v. Aligeod. 1 Aa. 16. 


Vid. infra, 8 & 10. 7 
ng 
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ing which, the general rule is, that no layman can pre- 
ſcribe in non decimando; that is, to be diſcharged abfo. 
Jutely of the payment of tithes, and to pay nothing in 
lieu thereof; unleſs he begin his preſcription in a reſigi- 
ous or eccleſiaſtical petſon, and derive a title to it by act 
of parlament. As in the caſe of Breary and Manhy, 
Nov. 18, 1762. In the exchequer. Mr. Breary, rector 
of Middleton upon the Woulds of Yorkſhire, brought his 
bill againſt Mr. Adanby one of his pariſhioners, for great 
and ſmall tithes ariſing from the defendant's lands. The 
defendant by his anſwer inſiſted, that part of his farm 
had time out of mind been exempt from payment of tithes 
of any kind, or any modus or compenſation in lieu there. 
of; and by his witneſſes proved, that no tithe, modus, 
or compenſation had within the memory of man been paid 
for ſuch part of his farm. The court, at the hearing of 
the cauſe, was clearly of opinion, that the mere non-pay- 
ment of tithes, tho” for time immemorial, would not be 
an exemption from payment of them, without ſetting out 
and eftabliſhing ſuch exemption to have ariſen from the 
lands having been parcel of one of the greater abbies; 
and therefore decreed the defendant to account for the 
tithes of that part of his eſtate for which he claimed the 
faid exemption. 

But all fpiritual and religious perſons, as biſhops; deans, 
prebendaries, parſons, vicars (as heretofore abbots and 
priors), may preſcribe generally in non decimando, for 
they are more favoured than lay perſons ; for this is ſtill 
in a ſpiritual perſon, and ſo nothing is taken from the 
church: for ſuch ſpiritual perſon was capable of a grant 
of tithes at the common law in pernancy. And hence it 
is that the parſon or vicar of one pariſh, that hath part 
of his glebe lying in another pariſh, may preſcribe in non 
decimando for it ; that is, (as hath. been ſaid) to be free 
from the payment of any manner of tithe for the ſame. 
1 Rolls Abr, 653. 

But this general rule, that none but ſpiritual perſons 
or corporations may preſcribe in non decimando, is to be 
underſtood with ſeveral exception; as, firſt, that the 
king, as being mixta perſona, may preſcribe de non deci- 
mando; by the ſame reaſon that, as ſuch, he is capable 
of tithes, Gib. 674. 

Alſo, the leſſee, tenant at will, and copyholder of a 
ſpiritual perſon, tho' a layman, ſhall in this reſpect enjoy 
the exemption of the leflor, who is ſuppoſed to reap the 


benefit of it, in reſerving ſo much the greater rents by 
reaſon 
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teaſon of ſuch exemption. 1 Roll's Abr. 653. Deg. p. 2. 
c. 16. P 

In the caſe of Stephenſon and Hill, H. 2 G. 3. An ac- 
tion was brought upon the ſtatute of Ed. 6. for the pay - 
ment of tithes of corn and grain, The defendant pleaded 
the general iflue, Nil d:bet And the cauſe came on to be 
tried before Mr. juſtice Bathurſt at Appleby aſſizes, Aug. 
14, 1760. . Upon the trial it appeared, that the lands 
whereon the corn mentioned in the declaration grew, were 
and immemorially had been cuſtomary lands, parcel of the 
manor of Morland in the county of Weſtmorland, and 
holden of the lord thereof for the time being : That the 
ſaid manor of Morland, and the appropriate rectory of 
St. Michael's Appleby, were parcel of the poſſeſſion of the 
priory of Wetheral in the county of Cumberland, which 
was one of the larger diſſolved monafteries, and was veſt- 
ed in the crown by the ſtatute of 31 Hen. 8. and that 
the prior of the ſaid priory, at the time of the diffolution, 
was and had been immerorially ſeiſed of the ſaid manor 
with the appurtenances, in his demeſne 2s of fee, in 
tight of his priory : and alſo of the appropriate rectory 
of St. Michael's Appleby, and the tithes there. It alſo 
appeared, that the ſaid manor and appropriate reQory being 
ſo veſted in the crown, the ſame was in due manner grants 
ed to the dean and chapter of Carliſle in fee; and. that 
they. are ſtill ſeiſed thereof in fee, in right of their church; 
and that the preſent deſendant was the cuſtomary tenant 
and occupier of the ſaid lands whereon the ſaid corn grew, 
during the time in the declaration mentioned; and held 
the ſame of the ſaid dean and chapter, as of their ſaid ma- 
nor of Marland : That the plaintiff is farmer of the corn 
and grain tithes growing and ariſing within the territories 
of Bondgate, within the pariſh. of St. Michael's Appleby 
aforeſaid. z and the lands whereon the corn grew, lie in the 
territories and pariſh aforeſaid, It appeared, that no tithes 
had ever been yielded or paid for or in reſpect of the ſaid 
lands, It alſg appeared, that all the other cuſtomary te- 
nants of the ſaid manor pay tithe. It alſo appeared, that 
this was the only cuſtomary tenant belonging to the faid 
manor, which was within the ſaid pariſh of St. Michael's, 
Whereupon a verdid was found for the plaintiff, ſubject 
tothe opinion of the court of king's bench, upon the fol- 
lowing queſtion z W hether the defendant could in this caſe 
ſet up any preſcription, which would by virtue of the ſtay 
tute of 31 Hen. 8, exempt him from the payment of tithe, 
—For the plaintiff, it was argued, that the fact Rated, 
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That no tithes have ever been paid, is no exemption of it. 
ſelf. It is no preſcription of exemption, It is only evi- 
dence, It might have ariſen from unity of poſſeſſion, or 
other cauſes, It would be no foundation for a decree 
in equity, if it had been actually found by a YVerdiQ, that 
they have never been paid. A lord of a manor can only 
preſcribe as the lands have been holden by his farmers and 


tenants at will. Theſe are ſtated to be cuſtomary lands, 


parcel of the manor of Morland, holden. of the lord of the 
manor, not ſaying, at the will of the Jord ; therefore th 
are cuſtomary freeholds. Now a lord cannot preſcribe for 
his cuſtomary freeholders; tho'.-he may preſcribe for his 
tenants and farmers of copyhold holden at will. Nor can 
he, in this caſe, preſcribe as by the cuſtom of the manor ; 
for the cuſtom of the manor, in general, is ſtated to be 
quite contrary.,—For the defendant, it was anſwered, 
hat no tithes having ever been paid for theſe lands from 
the 31 Hen. 8. a legal exemption will be preſumed, Spi- 


ritual perſons may preſcribe in non decimando; and fo 


may their farmers and tenants, and even their copyholder 
of inheritance : and cuſtomary eſtates of inheritance may 
be diſcharged in the ſame way ; for the freehold is in the 
lord. Though many other parts of this eſtate have paid 
tithe, yet there may be a preſcription for a diſcharge of 
part: A preſcription- may be for a ſingle part alone. And 
this is the only tenement that lies in this particular pariſh, 
Theſe cuſtomary tenures are not freeholds, The timber, 
the mines, are in the lord. And the rule is; every thing 
is in the lord, that cuſtom hath not taken out of him. 
This cauſe ſtanding in the paper for further argument; 
Sir Fletcher Norton, who was for the plaintiff, ſaid, that 
the particular cuſtoms of the manor (which had been in- 
quired after in the courſe of the former argument) were 


not yet ſent up.—By lord Mansfield: What ſignify the 
cuſtoms? Clearly, the freehold is in the lord. Sir Flet - 


cher Norton acknowledged, that he had a great difficulty 
to get over; it being ſtated in the caſe itſelf, That this 
was the only cuſtomary tenant belonging to the manor 
which was within this pariſh.—And by the court; It is a 
ſettled point, that the freehold is in the lord, And lord 
Mansfield added, that this is rather ſtronger than the caſe 
of copyholds : for copyholders had acquired a permanent 
eſtate in their lands, before theſe cuſtomary tenants had 
done ſo, And the court were of opinion, that the lord 
might preſcribe for 'this cuſtomary tenant in non dect- 
mando, and that bere is ſufficient evidence of ſuch pre- 


Alſo, 


A 
cuſtc 
ticul 
of ti! 
wild 
But 
for p 
cuſtc 
men 
this 
in a 
rule, 
that 
2 co 
neral 
cuſto 
old r 
but 
hund 
than 
that 
the p. 
ſcribe 

It 
impre 
cover 
non d 
But ii 
chequ 
that a 
pay me 

do 
ton, 11 
clared 
tion 1 
than 
intitle 
cient f 
of the 
title to 
the pr 
nion þ 
tintio 
and or 
lpecies 
plainti 


— wu” 


rr 


Tithes. 


Alſo, a county, or part of a county may well plead a 


cuſtom de non decimando, in reſpect of this or that par- 
ticular tithe; as hath been pleaded and allowed in the caſe 
of tithe milk of ewes, and of tithe of underwood in the 
wild of Kent and in forty pariſhes in the wild of Suſſex. 
But a ſingle pariſh may not preſcribe de non decimando 
for particular tithes ; nor may any larger diſtri plead a 
cuſtom abſolutely, to have their lands freed from the pay- 
ment of all tithes, without any thing in lieu. And leſt 
this allowance of a cuſtom de non decimando to laymen, 
in any caſe ſhould ſeem to break in upon the general 
rule, the diſtinction which hath been laid down is this 
that in things tithable by cuſtom only, and not de jure, 
a county or hundred may preſcribe in non decimando ge- 
nerally, for in that caſe they are diſcharged, without a 
cuſtom to the contrary ; ſo that it is but to inſiſt upon the 
old right, againſt which the cuſtom hath not prevailed : 


but for things which are tithable de jure, a county or 


hundred cannot preſcribe in non decimando, no more 
than a particular perſon ; for it would be abſurd to ſay, 
that a hundred ſhall preſcribe in non decimando, where 
the particular perſons of which it conſiſts cannot ſo pre- 
ſcribe. 2 Salk, 655. L. Raym. 187. Gibfſ. 674. 

It was long a queſtion undetermined, whether a lay 
impropriator, as well as a clergyman, be intitled to re- 
cover the tithes without proving payment ; or whether a 
non decimando may be pleaded againſt a lay impropriator : 
But in the caſe of Benſon and Olve, T. 1730, in the ex- 
chequer ; Pengelly chief baron delivered it as his opinion, 
that a lay impropriator is under no neceſſity of proving 
payment of tithes unto him. Bunb. 274. 

So in the caſe of lady Charlton againſt Sir Blundel Charl- 
ton, in the ſame court; lord chief baron Reynolds de- 
clared it as his opinion, that there can be no preſcrip- 
tion in non decimando againſt a lay rector, any more 
than againſt a ſpiritual rector, and that they are equally 
intitled to tithes of common right; and that it is ſuffi - 
cient for a lay rector to ſet forth in a bill that he is ſeiſed 
of the impropriate rectory ;' and if he maketh out his 
title to that, it will be ſufficient, without putting him to 
the proof of having received tithes. And to this opi- 
nion baron Comyns ſeemed to aſſent; but he made a diſ- 
tinction between one who ſets up a title to the rectory, 
and one who intitles himſelf only to the tithes or any 
ſpecies of tithes within a pariſh; for in this Jaſt caſe, the 
plaintiff ſhall be held to firit proof, not only of his 

Ff2 title, 
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title, but alſo of the perception of all the tithes he ſet 
up a title to: and in this preſent caſe, the plaintiff ha. 
ving ſet forth a title in Sir Francis Charlton (under 
whom ſhe claimed) to all the tithes in the pariſh of Luc- 
ford (except ſuch ſmall tithes as the vicar uſually receiy- 
ed) and not to the reQory; and the defendant denying 
the plaintiff's title to the herbage, and the plaintiff not 
being able to prove any herbage tithe ever paid, tho' ſhe 
attempted to prove an unity of poſſeſſion for above ſeven- 
ty years, yet the bill was diſmiſſed, Bunb, 325. 

And finally, in the caſe of the corporation of Buy 
againſt Evans, T, 1739, this point ſeemeth at laſt to 
have been ſettled ; wherein it was determined, that there 
can be no preſcription in non decimando, even againſt a 
lay impropriator: and that the preſumption which ati. 
ſeth from a conſtant non-payment will not be ſufficient, 
unleſs the defendant can ſhew, either that the lands were 
parcel of one of the greater abbies difſolved by the 31 H. 8. 
or that ſome of the impropriators had releaſed the tithes, 
Comyn 643. Bunb. 345. () 

But if a vicar ſue fot tithes, and the pariſhioner being 
a layman denies that the ſaid tithes are due to him; in 
ſuch caſe, unleſs the vicar ſhall prove that the tithes in 
queſtion are due to him by endowment or preſcription, 
he ſhall fail in his ſuit: and the reaſon is, becauſe all 
tithes de jure or in preſumption of law belong to the rec- 
tor; and therefore the vicar ſhall receive only thoſe tithes 
which be enjoyeth by "cuſtom or preſcription, or by the 

endowment. 1 Ought. 264. 1 Yezey, 3. 3 Athyns, 499. 
De modo deci- 3. A modus dectmandi, commonly called by the fingle 
manei, name of a modus only, is where there is by cuſtom a par- 

ticular manner of tithing allowed, different from the ge- 

neral law of taking tithes in kind, which are the actual 

tenth part of the annual increaſe. This is ſometimes : 

pecuniary compenſation, as two pence an acre for the 

tithe of land: {ſometimes it is a compenſation in work 

and labour, as that the parſon ſhall have only the twelfth 

cock of hay, and not the tenth, in conſideration of the 

_ owners making it for him: ſometimes, in lieu of a large 

quantity of crude or imperfect tithe, the parſon ſhall have 

| A leſs quantity, when arrived to greater maturity, 23 
| a couple of fowls in lieu of tithe eggs; and the like, Any 
| means, in ſhort, whereby the general law of tithing 13 
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altered, and a new method of taking them is introduced, 


t is called a modus deci mandi, or ſpecial manner of tithing, 
g 2 Black, 29. | 
[ And this may be pleaded by the lord of a manor, for 


the tithes of his manor ; on account of lands of the gift 
of one whe was lord of the manor, and held by the par- 
ſon and his ſucceſſ\.rs time out of mind: and by a pariſh 
or hamlet, for this or that fort of tithe, by reaſon of 
lands enjoyed by the parſons time out of mind within 
ſuch pariſh or hamlet: and, laſtly, by any private peiſon 
for his own lands, or part thereof, in conſideration of a cer- 
tain ſum of money or other recompence. Deg. p. 2. & 16. 

4. A. But to make any of theſe a good cuſtom or pre- Modus mutt 
ſcription, it muſt have the (everal qualifications follow- have a reaion» 
ing: As, firſt, every modus muſt be ſuppuſed to have — 1g 
had a reaſonable commencement; and in every preſcrip- , I compobi- 
tion de modo decimandi, it is to be intended the rate tion. 
tithe was the full value of the tithe, at the time of the 30 
original compoſition ; for it cannot be preſumed, that 45 
the parſon, patron, and ordinary would make a compo» 7 
ſition to the prejudice of the church; and if the modus = 
do not now reach the value, it is to be intended, that | 
either the tithes are improved, or elſe that money is 
now become of leſs value, which makes the preſent ine- 1 
quality. Deg. p. 2. c. 16, 1 
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By compoſition real is meant, where the preſent incum- Compoſition C7 
bent of any church, together with his pairon and ordinary, el. 3 


do agree by deed under their hands and ſeals, or by fine in 44 
the king's court, that ſuch lands ſhall be freed and diſ- $ 
charged of the payment of all manner of tithes for ever, q 
paying ſome annual payment, or doing ſome other thing, os 
to the eaſe, profit or advantage of the parſon or vicar to t 
whom the tithes did belong. And theſe real compoſitions 
have ever been held and aliowed here in England, to be a 
good diſcharge of the payment of tithes (t). And from theſe 
real compoſitions it 1s intended, that all preſcriptions de 
modo decimandi fir touk their riſe and beginning; tho' 
it is to be doubted, that moſt of them at this day have 


1 — - — n- A. Mi. & 


| 

grown from the negligence and careleſſneſs of the clergy 
themſelves, Deg. p. 2. c. 20. 

| But now, fince the ftatute of the 1 E., (in the caſe of 
archbiſhops and biſhops,) and the ſtatute of the 13 E.. 
| 50 | 

e) See Elia v. Pigot, 3 A. 298. Theſe agreements are 


allo known to the ancient canon law. X. 1. 36. 2. 
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( in the caſe of all other eccleſiaſtical corporations, ſole and 


aggregate,) it is agreed on all hands, that no real com. 
poſitions, any more than alienations, can be made; ſince 
all grants are thereby expreſs|y reſtrained, and made void f 
which are not according to the tenor of thoſe ſtatutes. 
And the only modus's that can grow now, muſt be from 
the inadvertency of the clergy, acquieſcing in the ſelf. 
ſame agreements from one ſucceſlor to another. Gi/, 
675, 676. 

Where a real compoſition hath been made; if the lands 
diſcharged thereby be transferred or granted to another, 
the feoffec or grantee ſhall have the benefit of it, Gi 
675. ( 

12 / is not now neceſſary to ſhew, that the modus had 
at firſt a reaſonable commencement ; for theſe modus's 
having been from time iminemorial, none can know but 
that there were ſuch circumſtances in thoſe ancient times, 
as might have made ſuch a compoſition reaſonable, tho? 
at preſent they may not be difcoverable, It is enough to 
ſatisfy us at this great diſtance of time, that the parſon 
patron and ordinary, before the reſtrictive ſtatutes, might 
bind the revenues of the parſon; and that all theſe mo- 
dus's muſt have had their commencement from an inſtru. 
ment ſigned by the parſon patron and ordinary; but there 
can be no colour to ſay, that becauſe ſuch inftrument in 
ſo great a length of time hath been loſt, therefore the mo- 
dus ſhall be loſt alſo (x). Indeed ſo far the law hath gone in 
favour of the church, as that if the inſttument which the 
parſon patron and ordinary had given to a layman, owner 

of ſuch a farm, to diſcharge the farm of all tithes (tho! 
this would be good while the inſt; ument could be ſhewn) 


(z) Sir V. Tones, 369. 

(x) In 3 Bro. 217. it is ſaid to have been ſettled in Hanes 
v. Savain, at the Exchequer fittings after T. 1789, that a real 
compoſition cannot be eſtabliſhed without ſhewing the deed- 
by which it was created, or proving the actual exiſtence of 
ſuch deed; and the reaſon ſeems to be, that having its com- 
mencement within time of memory, ſuch commencement muſt 
be ſhewn, which is a difference between a compoſition real and 
a modus. But the conſent of the neceſſary parties may be 
given by ſeveral deeds, and the actual production of them is 
not neceſſary, if other proof warrant a preſumption that they 
once exiſted. Sawbridge v. Benton, 2 Anſt. 372.; and fee 
Read v. Brockman, 3 T. Rep. 151.3 and Chaplin v. Bree, 


2 Rayner, 643. to 14 
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ſhould be once loſt ; this being a privilege in non deci- 
mando, the privilege would be loſt by the loſs of the deed. 
2 P. W. 573. | 

Upon the whole, no modus can be eſtabliſhed at this 
day, but by act of parliament. An agreement by parſon, 
patron, and ordinary, confirmed and eſtabliſhed by a de- 
cree in equity, can only bind the parties thereto; becauſe 
no man's property can be affected but by the law of the 


land. As in the following caſe, June 17th, 1765, Be- 


tween his majeſty's attorney general at the _ of John 
Blair, doctor of laws, rector of Burton Coggles in the 
county of Lincoln, and the ſaid 2 Blair in his own 
right, plaintiffs; Jobn Cholmly Eſq; John Hopkinſon, and 
George Nidd, and John lord biſhop of Lincoln, detendants. 
By the lord chancellor Northington : This is an inform- 
ation brought by the attorney general, at the relation of 
Dr. Blair, for an account and payment of tithes in kind. 
The claim of the rector ariſes de communi jure. The de- 
fence ſet up againſt the claim, is firſt an agreement entered 
into in the year 1664, between the then rector and the 
owners of the lands in the pariſh, for accepting a yearly 
ſum of 891. in lieu of tithes, ® But I am of opinion, that 
the agreement on the face of it is unequal, as to the 
conſideration thereby agreed to be paid to the rector; for 
it appears that the agreement was entered into in order to 
effectuate an incloſure of the open fields in the pariſh, and 
no conſideration is given as to the future improvement of 
the lands by ſuch incloſure, of which the occupiers would 
reap the benefit, But I am clear, that even if the agree- 
ment was equal, it would not bind the ſucceflor in the 
rectory, but would be void as againſt him, N 
The next defence ſet up againſt the plaintiff's claim, is 
a decree in 1677, which appears to be made in a cauſe in- 
ſlituted by conſent between the ſame parties that were 
parties to the agreement in 1664. For as to the biſhop of 
the dioceſe being a party, I conſider him as ſet up merely 
for form. And it is material to obſerve, that the parties 
themſelves did not conſider the agreement which had been 
executed as binding on the rector; for they conſidered the 
annuity of Bol. as not being an adequate confideration for 
the rector's having given up his tithe in kind; and there» 
fore they entered into a new agreement of allowing him 
an addition thereto of 16 J. 8s. 7 d. per annum: and on be- 
ing allowed that addition, the rector by his anſwer conſents 
to have the agreement eſtabliſhed. It is true that the de- 


cree ſounded on this agreement dath in verbis bind the ſuc- 
| Ff 4 ceſſors, 
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ceſſors, in the rectory: But this was à decree ſounded on 
an agreement, which the court never enters into the pro. 
priety of, when a bill is brought by conſent of parties; and 
all ſuch decrees are drawn up by the regiſter of the court in 
the words of the agreement, as a matter of courſe, But 
Jam of opinion, that fuch decree cannot bind the ſucceſſor, 
The defendant's counſel] have, it is true, cited caſes of a 
{imilar nature: and urged the caſe of 'Zgeriz and Price, 
reported in Finch's reports: which I have locked into, 
and tbink it à very extraordinary one, for the judge to 
ſend for the parties to attend him. I cap pay no credit to 
that caſe, nor do I lock on it as any authority, but only 
the dream of ſome note taker in this court. 
Tpbe agreement and the decree being laid out of the 
cafe, the next conſideration is, whether a court of equity 
can relieve in the preſent caſe, And I am of opinion, 
there is not a beitet rule thin Eguitas ſeguitur legem. lt is 
a fixed rule, that the church cannot be preſcribed againſt; 
the firſt, on account of its high dięnity; the ſecond, on 
account of its imbecility, Quia fungitur vice minoris, condi- 
tionem ſuam meliorare peteſi, deteriorare negnit. At com- 
mon law, altho' the church could alienate with conſent 
of patron, parſon, and ordinary; vet it was under vari- 
ous reſtrictions. The patron muſt be àbſolutely ſeiſed 
in ſee-ſimple: If he was ſeiſed only of a fee-frmple con- 
ditional, or baſe fee, the alienation was void. In the 
preſent caſe, the bar ſet up by the defendants amounts to 
a mode of alienation. And if the decree is void, as I am 
of opinion it is, what then is there to ſend to law, 'when 
the point is about the extent of a decree of this court? 
And if it were ſent thither, it muſt come back to be ulti- 
mately determined here. 2 5. 
It has been alſo objected, that the length of time ought 
in this caſe to bar the plaintiff. But I chink the legal 
rule, that no preſcription can run againſt the church, 
muſt be adhered to. And indeed the length of time in 
-which this agreement was acquieſced under, is not ſo great 
as at firſt ſight it appears; for the perſon who was rector 
in 1677, and party to tne decree, and had a right to 
eſtabliſh the agreement during his life, did not die tul the 
year 1718. | | 
Upon the whole, the incloſure of the lands was for the 
general benefit of the pariſh; and ſuch lands will be con- 
tinually increaſing in value, while the compoſition given 
to the rector in lieu of tithe will be gradually diminiſhing 
in value. The. compoſition here regarded only the value 


! of 


Tithes. 


of the paſt tithes, without any regard to the future in- 
creaſing value of tithes, which is always allowed for in 
every private bill for an incloſure, It in the preſent caſe, 
the parties had made an allowance for the future improved 
value of tithes, I ſhou!d not have been inclined to relieve, 
but would have left the rector to his legal remedy. 

I ſpall thetefore decree, that the information, as againſt 
the biſhop of Lincoln, be diſmiſſed with coſts: And let it 
be referred to the maſter, to take an account of the value 
of the tithes which have accrued from the time of filing 
the information, and let what ſhall be coming on the ba- 
lance of ſuch accounts be paid to the relator D. Blair; 
and no cofts hitherto ; but 1 do referve the conſideration 
of ſubfequent cofts, till after the maſter ſhall have made 
his report; and any of the parties to be at liberty to apply 
to the court as there ſhall be occaſion (y). 

(But if inſtead of a decree in a court of equity, an act 
of parliament had been obtained to carry the agreement in- 
to execution, it would have been binding. But it might 
have been difficult to have obtained ſuch an act; for a 
ſum of money in certain, which is always fluctuating in 
value, cannot be deemed a compenſation at all events in 


perpetuity.) 
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(4. B. That a parſon may bind himſelf by deed to ac- Temporary 


cept of -a compoſition for tithes during life, or incum- m 


bency of a particular living, is apparent from Dr. Blair's 
cafe abovementioned, It is alſo very common to agree by 
parol for an annual compohtion for tithes, which binds 
the parties to it till fufficient notice given of diſſent from the 
agreement; but what is ſufficient notice to determine ſuch 
an agreement, has never been decided in terms. In Breamer 
v. Thornton, Hardr. 202. it is faid, that notice muſt be 
given before payment becomes due, and that it is too late 
if given after the lands are manured, and ſowed'; becauſe, 
perhaps, if it had been given before, the owner would not 
have been at ſo great a charge, or would not haye ſown 
them at all. But in Bunb. 1 f. it is ſaid by Mr, Baron 
Price, to be time enough to give notice to determine an 
agreement for a compoſition before the reaping of corn and 
picking of hops, but not after. See on this point the 
caſe of Adams v. Hunt, infra IX. Fruits of trees, &c. 
where the houſe of lords held, that notice given three 


weeks before the commencement of the new year was by 


— —_ — * 
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(3) S. C. Amb. 510. This decree was affirmed on appeal; 
the proceedings in which are io be found in 2 Rayner, 523. et /eq. 
| no 
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no means ſufficient; and it was ſettled in that caſe, that Thi 
the ſame notice muſt be given to determine a compoſition cup 
for tithes as between landlord and tenant, that is, {x gra 
months; per Ld. Thurlow C. in Biſhop v. Chicheſter, 2 Bro. dut 
161. Note, that a compoſition cannot by notice be de. of 
termined as to part and continued as to the reſt, RHI mal 
v. Rogers, Bunb. 15. and that an agreement with the agent aq 
of the proprietor of tithes will bind the principal. Chaue EXC 
v. Calmel, 3 Burr. 1873.] | 2 
Mult be ſome- 5. The modus muſt be ſomething for the benefit and tha 
— crane intereſt of the parſon: and therefore, the finding ſtraw pris 
* '* for the body of the church, the finding a rope for a bell, ma! 
the paying five ſhillings to the pariſh clerk, the paying a uſa 
it rent to the lord of the manor, when theſe have been int. 
urged as diſcharges from tithes in kind, the modus's have the 
been held not to be good. Deg. p. 2. c. 16. ion 
But it is a good modus to be diſcharged, for that he ten 
| hath uſed time out of mind to employ the profits for the for 
reparation of. the chancel ; for the parſon hath a benefit Por 
by this. 1 Noll Abr. 650. | An 
Muft not be one 6. The modus muſt not be, one tithe paid in conſidera. wit 
tithe in liev of ation of anorher ; as, it muſt not be to pay tithes of other tou 
— kinds, to be diſcharged of tithes for dry cattle; it muſt bib 
not be ſo much for every cow and calf, for the tithe of | 
herbage. Deg. p. 2. c. 16. the 
E. 1729. Fox and others, againſt Ayde and others, A of 
bill was brought in chancery, to eſtabliſh a modus, in fa- c01 
vour of the inhabitants of the pariſh of Sturton in Not- tha 
tinghamſhire, The modus was, in conſideration that af- ane 
ter the graſs was cut, the pariſhioner at his own coſts and 
charges did make the tithe graſs into hay, by ſtrowing the the 
graſs on the ground (which is called tedding of it), and flee 
afterwards gathering it into week and windrows ; there- Pri 
fore the perſons that inhabited within this pariſh (which me 
pariſh appeared to be the greateſt part thereof meadow the 
land) were to pay no tithes for the herbage of dry and big 
unprofitable cattle. But tho” it was proved in the cauſe, bai 
that the pariſhioners time out of mind had paid no th: 
tithe of this herbage, yet there was no evidence that this lie 
© excuſe for not paying tithes of herbage was in conſideta- an 
tion of the pariſhioners making the tithe graſs into bay. tit 
On the other hand it was proved, that foreigners living for 
out of the pariſh made the tithe graſs into hay as well as fle 
the inhabitants, and yet paid tithe herbage, And it ws th: 
proved by the plaintiffs, that the graſs was tedded and me 
to 


- ſpread, and not divided into heaps or cocks, until the 
ſame was made into hay, By King lord chancellor : 1. 
T bis 


'» 
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This may be a good cuſtom or modus, to excuſe the oc- 
cupier of the ſame land wherein the petitioner made the 
graſs into hay, from paying tithes for the after herbage; 
but it can be no good modus, to excuſe the herbage tithe 
of other land: for at that rate a man might mow and 
make into hay only a ſmall parcel of ground, containing 
a quarter or half an acre of Jand, and by this means'be 
excuſed from ihe tithe herbage of a hundred head of cattle, 
2. It ſeems to be a material objection againſt this cuſtom, 
that foreigners living out of the pariſh, tho' they have no 
privilege of being tithe free as to their herbage, yet have 
made the tithe graſs into hay; which looks as if it was the 
uſage of that pariſh, for the pariſhioners to make their graſs 
into hay of courſe, 3. It ſeems material what ſome of 
the witneſſes have proved, that in this pariſh the pariſh- 
ioners when they cut down the graſs, did not divide it into 
ten parts, until ſuch time as they had made it into hay: 
for of conſequence, the parſon could not have any op- 
portunity of making his tithe graſs into hay himſelf, 
And the bill was ordered to be diſmiſſed with coſts ; but 
without prejudice as to any litigation that may be made 
touching the ſame at law. 2 P. Will. 522. [and Fitze 
ib. 52. 

. — 1 muſt alſo be ſomething in its kind different from 
the thing that is due; and therefore a load of hay in lieu 
of tithe. hay, or certain ſheaves of corn for all tithes of 
corn, is not a good preſcription ; but it hath been ſaid, 
that this holds only in caſe the things are de jure titheable, 
and not by cuſtom only. Deg. p. 2. c. 2. 

M. 3 An. In the exchequer : Archbiſhop of York againſt 
the duke of Neucaſtle. The preſcription was, to pay ten 
fleeces of wool and two lambs in lieu of all tithes. And 
Price and Bury barons were of opinion that this was an ill 


modus; becaule it is one ſpecies of tithe for another; and 


there is great uncertainty, for one fleece may be twice as 
big, and three times the value of another. But Ward chief 
baron and Smith baron were of the contrary opinion ; for 
that a modus is nothing but a real compolition, for or in 
lieu of tithes ; or an annual profit certain and permanent: 
and they held, that the payment of any one chattel for 
tithe was or might be a good modus, as well as money; 
for why might not the parſon originally agree to take ten 
fleeces for his tithe as well as a penny? They admitted 
that payment of tithe of one ſpecies, or payment of a 
modus for one ſpecies of tithe, could not be a diſcharge as 
to another ſpecies; but they held, that this was not a pay- 

ment 


Muſt be dif- 
fetent in kind 


from the thing 
that is due, 
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ment of tithe, nor a payment for a ſpecies of tithe; bs. ing 
cauſe it was to be paid at all events, whether there be 2 P. 
ſheep or no; and they denied the caſe of 1 Roll's Abr. Sc 
651. and held it no more uncertain than to pay a modus An. 
of ten cheeſes, which may differ vaſtly both in nature, poun 
quantity, aad value; and it tends to the diſquiet of the the | 
country, to break in upon cuſtoms and uſages, and it let al 
ought not to be done but on plain and manifeſt reaſon, full « 
2 Salt. 656. dus. 
T. 9 G. Maſon, rector of Luggerſhall in Bucks, v. vical 
Holton. The defendant inſiſted, that a ſmall meadow had of fe 
been always enjoyed by the rector, in lieu of the tithe imp 
hay of another very large one. It appeared, that the firſt wha 
bore, one year with another, about four loads of hay, the ſtill 
other about 150. The court ſaid, it could never be ſup- A 
poſed, that any men in their wits would agree, to take eſtal 
four loads inſtead of 15. And the modus was ſet aſide az ſuch 
unreaſonable. | | 10 the 
| Mnſt be certain. 8. Every modus muſt be certain; and if it is uncertain, to | 
no length of time will make it good, Thus a preſcription the 
to pay a penny, or thereabouts, for every acre of arable ney: 
land, is void for the uncertainty” 2 P. Will. 572, law 
[ Chapman v. Monſon (3).] ' mod 
Thus in the cafe of Blacket and Finney, T. 1725: Ona B 
bill to eſtabliſh a modus, payable on or about the twenty- moc 
WET”. fifth day of April yearly; it was objeQted to the uncer- out 
tainty of the time of payment: And the court allowed the land 
objection; but gave the plaintiff liberty to amend, upon tp 
paying the coſts of the day. Bunb. 198. and 
So alſo, -a modus to pay four ſhillings for every day's tith 
ploughing of wheat, and two ſhillings for every day's the 
ploughing of barley, hath been adjudged to be ill; it be- caſe 
| part 
—— a 1 . Wh. 
14 ſon; 
(z) The rule of law is, that a modus ought to be as certain car 
as the duty which is deſtroyed by it, Hardcaſtle v. Smith/on, LF 
Ath. 245. ; and ſee infra, 10. The following moduſes have 
deemed void in law for uncertainty.— To pay upon re- mw 
queſt two ſhillings for every pound of the improved yearly rent or 

walue of the land. Startup v. Dodderidge, Lord Raym. 1058. ( 
2 Salk. 657. That the inhabitants of a tenement and the land: 251 
Aſually enjoyed therewith ſhould pay ſuch à ſum. Carleton v. to | 
Brightwell, 2 P. V. 462. 4 fother of hay, i. e. as much as hib 
can be drawn in a long wain by two oxen.and two hordes. tiot 
Ferwick v. Lambe, Amb. 365, gr 


ing 


ins uncertain how much every day's ploughing wat. 
1 5. I ill. 462. 2 Salk, 657. 8 N 

So in the caſe of Bean, vicar of Lydd in Kent, T. 12 
fn. The defendant inſiſted on a cuſtom to pay 18. in the 

nd according to the rent, when their land was let to 
tte full value, or at rack rent; when it was not let, ar 
let and a fine taken, then according to the value, Aſter a 
full debate on both ſides, it was decreed to be a void mo- 


dus. This decree was cited 1 G. in the cafe of Shapter 


vicar of St, Goram in Cornwall v. Mitchell, and allowed 
of for this reaſon, that it expoſes the parſon to be greatly 
impoſed on, who cannot know what rent is reſerved, nor 
what fine is taken; and as to the value of the land, that is 
ſtill more uncertain, 

M. 11 G. Webber and Taylor, A bill was brought to 
eſtabliſh a modus; which was laid thus: For payment of 
ſuch a ſum of money, while the lands are in the hands of 
the proprietors : but if in the hands of any other perſon, 
to pay tithes in' kind, or the money, at the election of 
the parſon. Lord chancellor King faid, that he would 
never eſtabliſh a modus againſt a parſon, without a trial at 
law, if he defires it; but this modus is clearly ill, for a 


modus cannot be deſultory, Caf. Cha. King, 52. 


But in the caſe of Chapman and 11nſen, H. 1729: A 
modus that every occupier of land within the pariſh, living 
out of the pariſh, ſhall pay a penny an acre for all paſture 
land within the pariſh, but if he lives within the pariſh, 
to pay tithes in kind, was adjudged to be a good modus : 
and this was ſaid to be the leſs unreaſonable, becauſe the 
tithes are given as a reward for the trouble and care which 
the parſon takes of the ſouls of his pariſhioners, in which 
caſe the labourer is worrhy of his hire; but then, as the 
parſon is not bound to go out of his pariſh to viſit thoſe 
who only occupy land within the pariſh, ſo it is but rea- 
ſonable, that they who have not the benefit of the parſon's 


care ſhould anſwer the leſs duty to him. 2 F. Hill. 568. 


[Firzgib. 119. and Barnard. B. K. 292.) 
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{a) No ſuch matter is mentioned in either of theſe books, 
es is obſerved in Rayner, Introd. xlili. But the caſe alluded 
to by the author is Took v. Ledztird, 1 Keb. 612. where a pro- 
hibicion was refuſed on the ſuggeſtion of the modus here men- 
tioned ; but it was ſaid, that if the modus had been ſo much for 
every day's work, with an averment that it was certainly known 


and how much it contained, it would have had ſufficient — 
| 2 
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In the caſe of Hardcofile againſt Smithſon and Slater, 
July 1745; a bill was brought by the plaintiff as impro- 
priator of the rectory of Coverham in Yorkſhire (amongſt 
other particulars) for the tithe of hay, The defendants 
inſiſt, that there are and for time immemorial have been 
ſeveral ancient uſages and cuſtoms within the ſeveral vil- 
lages, that all and every the occupiers of lands and tene- 
ments therein, have uſed to pay yearly on St. James's day 
to the impropriator of Coverham, certain annual ſums of 
30 8. 208. (and fo on,) in lieu of all tithe hay yearly hap. 
pening within the lands therein ſpecified. It was object- 
ed, that this modus cannot be good, for the uncertainty ; 
for as it is laid, it may charge perſons with the payment 
of a modus for tithe hay, who have no hay to pay tithe 
for, as perſons who have only houſes, wood land, arable 
land, and the like; and therefore it is to be preſumed, 
that no ſuch agreement between the parſon and pariſhioners 
was ever made, Lord Hardwicke ſaid, if there were a vio- 
lent preſumption of this kind, it might have weight. But 
he thought the preſumption in this caſe was not fo ftrong ; 
becauſe the lands might be preſumed to be in the hands 
of one perſon at the time when the agreement was made; 
and if they were in the hands of ſeveral owners, they might 
all probably pay tithe hay, and therefore might agree, that 
they would pay ſo much for the tithe of hay, whether they 
ſhould have tithe hay or not; for as they pay it at all ad- 
ventures, they have the benefit of the modus when they 
have hay, and they may therefore have hay if they pleaſe. 
And as to the uncertainty of the perſons who are to pay 
the modus, as laid in the plea, -it is well enough; for in 
ſuing for ſuch modus, it is not neceſſary for the plaintiff 
to make all the occupiers parties who pay a joint modus : 
for every part of the land is liable, and no occupier can 
be diſcharged, till the whole modus is paid. And there- 
fore the eccleſiaſtical court would be juſtified in determin- 
ing that every occupier is liable for the whole, and for 
each other; and therefore ſuing a part of the occupiers 
is ſufficient, 3 Att. 245. 

T. 1733. Gibb and Goodman. It was ſaid by Pengelly 
chief baron, that in an anſwer to a bill for tithes, it is not 
abſolutely neceſlary to expreſs the day of payment of a mo- 
dus inſiſted on, but this may be ſupplied by evidence, ſo 
as to be a foundation for the court to direct an iſſue at law 
to try the modus; but in a croſs bill to eſtabliſh a modus, 
a day muſt be expreſsly alledged, otherwiſe it will be fatal. 


- Bunb, 328. 


And 
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And many modus's have been ſet aſide, in regard that 
no day of payment was ſet forth by the defendant. As in 
the caſe of M biteball and Offley, T. 5 G. Mr. Offley had 
ſued Whitehall in the ſpiritual court for tithes. White⸗ 
hall moved for a prohibition, and ſuggeſted a modus, but 
ſet forth no day of payment. For want of which, the 
court was of opinion it was navght. 

E. 8 G. Goddard rector of Caſtle Eaton in Wilts v. 
Kable, The defendant inſiſted upon ſeveral modus's, viz. 
39, for a milk cow, 3d. for a lamb, 3d. for a colt, 1 d. 
for a garden, and the like: But they were all ſet aſide, in 
regard no time for the payment thereof was aſcertained by 
the defendant. [ Bunb, 105. (6)] . 

T. 8 G. Wadford vicar of Ebeſhame alias Enſom iu 
Surrey, againſt Croſſe, Modus, 4d. a cow for milk and 
calf, 2 d. for a dry beaſt, 3 d. for a lamb, and fo on, but 
no day of payment ſet forth by the defendant: Set aſide 
for the ſame reaſon. 

Penrice vicar of Dodderhill in Worceſterſhire, verſus 
Dugard. Modus 41. 10s, for all ſmall tithes ariſing on an 
eſtate called Impney : Set aſide, becauſe no day of pay- 
ment was ſet forth by the defendant in his anſwer. 

Pemberton vicar of Belchamp St. Paul's in Eſſex, againſt 
Sparrow and others, Several modus's ſet aſide for the 
ſame reaſon, [ Bunb. 105.] | 

T. 9 G. Corpus Chrifti v. Vincent. Modus, 149. for a 
young milk cow, and 2 d. for an old milk cow, ſet aſide” 
for the ſame reaſon, D 

And the reaſon theſe decrees go upon is, that tithes ia 
kind being a proviſion made by law for the clergy, which 
becomes due at a certain determinate time, and which if 
not then ſet forth are immediately demandable, ſhall not 
be taken from them by an uncertain payment which be- 
comes due on no determinate day, and which they cannot 
know when to demand or go about to receive if it be with- 
beld. Beſides that ſuch an uncertainty lays a foundation 
for many diſputes ; as in the cafe of the death of an in- 
cumbent, where tithes are paid in Kind, all tithes ſevered 
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(3) Vide alſo Phillips v. Symes, Bunb. 173. where a modus 
was ſet aſide, becauſe ſtated to be payable at Exfer or other- 
wiſe, when the ſorep ſpall be fold. But in Wolferflan v. Man- 
waring, Bunb. 280. a modus of two pence per acre, for 18 
acres, was eſtabliſhed e r verdi& for defendant, although no 
day of payment was ſer forth, nor by whom, 
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before his death go to his executor, the reſt to his ſuc- 
ceſſor; but if a modus to be paid on no certain day ſhould 
be allowed, no one could determine in that caſe, whether 
it ſhould go to the executor of the preceding incumbent, 
or to. the ſucceſſor. A 

But the courts of late have not been fo ſtrict; as to the 
limiting a preciſe day of payment. In the caſe of Carte 
and Ball, May 13, 1747; a bill was brought for a ſub- 
tration and account of tithes, againſt the inhabitants and 
occupiers of Hinckley in Leiceſterſhire. The defendants 
inſiſt upon a contributory modus of 17 8. in the whole, paid 
for the hides, in lieu and ſatisfaction of all tithes ; vis, 
5s. 8 d. for the part of hides in the occupation of ſuch a 
perſon; 4 8. 4 d. for the part in the occupation of another; 
and 7 8. for the part in the occupation of another. By the 
lord chancellor Hardwicke: Two objections have been 
taken by the plaintiff, that it doth not expreſs the time 
when jt is to be paid, nor enumerate the perſons by whom 
it is to_be paid. As to the firſt, in the court of exche- 
quer, if a particular time was not laid, that court formerly 
would have over-ruled the modus, and not gone into the 
merits ; but more lately they have very properly let in a 
greater latitude of proof, and it is ſufficient if it is laid at 
a particular time or thereabouts, But the ſecond is what I 
lay ſtreſs upon, that it is not ſaid by whom it is to be paid; 
and I do not know any caſe in the books or in experience, 
where it is not alledged to be paid by ſomebody, and it is 
very reaſonable it ſhould be ſaid by whom, becauſe the 
parſon may then be ſure to whom he muſt apply, or 
againſt whom he may have a remedy for his tithes, This 
cannot be ſupplied by ſaying, that in other patts of the 
anſwer they have ſhewn the 178. have been paid by thoſe 
perſons who have held theſe lands, 'for that may be acci- 
dental: and though it has been ſaid this court does not 
take cuſtoms ſo ſtrictly certain as courts of. law, yet this 
court requires cuſtoms to be ſubſtantially laid. If beſore 
the court of exchequer, where caſes of this kind are more 
frequent, it would have been over-ruled at once. 3 Athyni, 


And in the caſe of Richards and Evans, Oct. 26, 1747 
the plaintiff, as rector, brought a bill for payment of tithes 
in kind: The defendant, as owner of the farm, brought 
a croſs bill for eſtabliſhing a cuſtomary payment of 71. 2 
year, in lieu and ſatisfaction thereof, For the plaintiff it 
was inſiſted, that this modus is neither well laid nor proved, 
nor is the day of payment certainly ſpecified ; for m_— 
11 Whic 
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which a modus was held not good in point of law in the 
exchequer, T. 5 G. becauſe the time ot payment of a mo- 
dus ought to be as certain as of the tithes, in place of which 
it is ſubſtituted ; which, as to the fruits of the earth, is 
immediately on the fitſt ſeverance; and a cuſtom uncer- 
tain is no cuſtom, By the lord chancellor Hardwicke * 
As to the general queſtion, whether it is neceſlary to lay 
and prove a particular day of payment, the caſe in the exche- 
quer was certainly ſo determined; but I remember it gave 
7 diſlatisfaction in Weſtmioſter-hall and abroad, as 
oo nice to require the proof of a particular day; and it 
bath been ſince adjudged to the contrary, that on or about is 
ſufficient : ſo that they have left off taking that exception 
in the exchequer. 1 Yezey, 39. 12 
And it ſeemeth now to be held, where an annual modus 


hath been paid, and no certain day fur the 1 thereof 
is limited; that the ſame ſhall be due and payable on the 


laſt day of the year. 
9. A modus muſt be ancient : and therefore if it is any Muſt be ancients 


thing hear the preſent value of the tithe, it will be ſuppoſed 


to be of late commencement, and for that reaſon will 
be ſet aſide. As in the caſe of Layfield rector of Chidding- 
fold in Surrey, and Delap, H. 1697, the defendant infiſted 
on a modus of 3d. for each lamb. The court held that 
was too much, and could not be; for that a lamb was not 
then. worth 2 8. 6 d. in that country (c). 

So in the caſe of Benſon and Watkins, H. 3 G. The 
following modus's, viz. 5 8. an acre for the tithe of winter 
corn, 48. an acre for ſummer corn, 28. 6 d. an acre for 
upland meatow, and 38. an acre for lowlahd, were ſet 


aſide as too big. 
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(e) Rankneſs, as it is called, is evidence againſt the an- 
tiquity of a modus, But in Pyke v. Dowling, 2 Bl. Rep. 
1257, which was a caſe ſent from the court of cbancery for the 
opinion of the court of common pleas, a modus of 28. 6d. 
being ſet up by the deſendant to be paid to the vicar, on the 
th day of April in each year, in lieu of every tenth lamb, 
It was objected that this was out of all proportion to the price 
of lambs in the time of Ric. 1. according to the calculations 
of biſhop Fleetwood in his Chronicon pretigſum. But De Grey 
C. J. and two other judges certified, that ** as the caſe ſup- 
poſed the exiſtence of the modus in queſtion from time imme- 
morial, Which they conceived to bea queſtion of /a#; they 
were of opinion that there did not appear any reaſon why this 
ſhould be conſidered as a void modus in point of law.” | 
Vor. III. g La 
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Lid and Small, 4 G. The defendants inſiſted on ſeveral 


modus's for all ſmall tithes ariſing out of their reſpective 
farms, But it appearing by their anſwer, that their ſmall 


tithes in kind, in the year demanded by the bill, did not 


amount to more in that year than the pretended modus's, 
the modus's were (ct aſide. | 

T. 7 G. Franklin and Fenkins, The bill was brought by 
the pariſhioners of Farnham in Hampſhire againſt the vicar 
and tenant of the impropriator there under the hoſpital of 
St. Croſs, to eſlabliſh ſeveral modus's ; ſome of which 
were ſet aſide as too big; and among the reſt, a pretended 
modus of 6d. for the tithe of a calf, 

And the reaſon theſe decrees go upon is this : That the 
value of money being much greater at the time when all 
modus's are preſumed to have begun than it is now; a 
modus near the value of the tithes at this day muſt have 
been at that time a great deal more: and it is not to be 
ſuppoſed, that the pariſhioners would at any time give ſo 
much more than the value of their tithes, 

In the cafe of Chapman and Smith, July 17, 1754; 
the bill was brought by the rector of the pariſh of Al- 
tringham in Kent, for payment of tithes in kind for the 
lands therein. The defence ſet up in the anſwer was a 
modus in this pariſh time out of mind, that all occupiers 
in the marſh lands in this pariſh have always paid, or 


- ought to pay, yearly to the rector 9 d. an acre and no more, 


for every acre of marſh land within the ſaid pariſh and the 


- titheable places thereof in their reſpeRive poſſeſſions; 


except when ſown with corn, grain, flax, or planted with 
hops, as a modus in lieu of all tithe of hay and paſture, 
and all ſmall- tithes except flax, hemp and hops; and ſo 
after that rate for a greater or leſs quantity than an acre 
of marſh land. For the plaintiff it was refied on the 
rector's title, For the defendant it was argued, that this 
was a good modus and well laid, and a caſe in the exche- 
quer in 1726 was cited, where a bill was brought by 
Richard Bate as rector of the pariſh of /Yareborn, the very 
next to this pariſh, for tithes in kind; and a croſs bill by 
Sir Charles Sedley and others, inhabitants of that pariſh, to 
eſtabliſh a modus of one ſhilling for every acre of marſh 
land, laying exactly as the preſent modus: Two iffues 
were ditected; and upon the equity reſerved after the trial, 
the modus was eftabliſhed. This is a precedent both in 
law and equity, ſhewing this as a modus well laid, and 
that in a court where theſe kinds of bills are particularly 
attended to; and anſwers the objection of being too 2 
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this being laid only at gd. an acre. In Evans and Price, 
26th Oct. 1747, it was held, that the rankneſs of a modus 
is not to be judged by compariſon of the ſum to the rent 
reſerved on the land, but to the value of the land; and 
that where it was neceſſary in point of proof, the court 
would dire& that matter to be tried, but otherwiſe the 
court itſelf would judge of it. Theſe lands lie in Rom- 
ney marſh; to preſerve which, the owners are at a very 
great expence, and therefore it is probable that they made 
this compoſition, and then the variation of the land is not 
a reaſon to ſay this is a rank modus; for the value of lands 
depends on particular huſbandry, and is uncertain, It is 
impoſſible to ſay, what the value of the lands was at the 
time of this compoſition ; and reaſonable to think, a pro- 
per valuation was then made.-For the plaintiff it was 
anſwered, Where a modus appears fo large, that it is im- 
poſſible it could be time out of mind, the court will al- 
ways deſtroy ſuch a modus upon the face of it. Every 
modus preſumes an original agreement before the diſabling 
ſtatutes, by parſon, patron, and ordinary, The com- 
mencement then muſt be preſumed conſiſtent with right 
reaſon ; and the court will not preſume, that the pariſh- 
joners (in whoſe favour all theſe contracts are) made ſuch a 
compoſition, as was of more value than the tithes. The 
payments muſt be always in money, this being paſture 
tithe, which is always pecuniary, cannot be ſpecific, and 
the only tithe in the kingdom which is not ſpecific, It 
is not to be conceived, that 9 d. would be paid, if the real 
tithe did not amount to half that. The value of an acre 
to ſupport this as a reaſonable compolition at the time, 
muſt have been 7s. 6d. So high a modus creates a ſtrong 
- preſumption, that it was not made beyond time of memo- 
ry. The law fixes that fo a certain period in the time of 
king Richard the firſt, fince whoſe death it is above 560 
years, This then muſt be preſumed an agreement before 
that time to pay 9g d. an acre. In fact, in the time of king 
Hen. 8. theſe lands were valued at 2 8. an acre ; as appears 
from ſeveral recorgs, particularly from a ſurvey then taken, 
now produced out of the augmentation office. The other 
objection, and which deftroys the modus on the face of it, 
is from the exception of tithe of hops; which ſhews it a 
compoſition coming-in in queen Elizabeth's time; tho' 
perhaps they exiſted hete a little before, there being a ſta- 
tute in the time of Hen. 8. prohibiting them as a vene- 
mous weed. It could not then be an agreement before 


time of memory, The exception muſt be taken intire 
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with the modus; ſor the court never ſevers a modus, or. 
confiders one part as good, and another as bad, Hops 
being alledged as part of the deſcription, it is thereby as 
much felo de ſe, as if laid particularly and preciſely for 
hops; which is never allowed. — By the lord chancellor 
Hardwicke : This caſe is of very great conſequence, the 
marſh extending thro* a vaſt tract of country, The court 
certainly ought to ſupport the rights of the church, and 
not to allow. any.modus or cuſtomary payment that by the 
rules of law is not to be ſupported. At the ſame time the 
court ought not lightly to overturn cuſtomary payments, 
that have prevailed for a great tract of years, which is 
commonly called time out of mind or the memory of man; 
| tho” I do not mean ſtrictly according to the notion of law 
before the time of king Richard the firſt. There are two 
objections againſt this modus; one is, that this payment 
of gd. an acre cannot have ſubſiſted time out of mind, be- 
cauſe gd. an acre muſt be much above the value of the 
tithe at the time this modus muſt be ſuppoſed to commence ; 
which the law of England by a pretty extraordinary ſtretch 
(and which, I believe, no other country does) makes from 
the tranſportation af king Richard the firſt to the holy 
land, The other is, that this modus cannot have ſubſiſted 
time out of mind, becauſe there is an exception of a pro- 
duct and culture, which was not and could not be in 
uſe at the time when it was ſuppoſed to commence. And 
this objection hath in it ſomething very material; for hops 
are always allowed to have been introduced in modern 
times, that is modern in reſpect of long 8 ITbey 
began to be uſed and propagated in queen Elizabeth's 
time, and exiſted in this kingdom ſome time before ; they 
were here, as tobacco is here, planted for curioſity and in 
ſmall quantities. Ir is not poſſible there could be ſuch an 
exception at the commencement of the modus ; but the 
queſtion is, whether the making this exception overturns 
the affirmative part of the modus. And I am of opinion it 
doth not. Suppoſe the agreement was to pay 9d. an acre 
for all ſmall tithes of this land, except ſuch ſmall tithes as 
ſhall be afterwards introduced, that would be certainly a 
good agreement. Then inſtead of laying it in thoſe ge- 
neral words, they have ſpecified it with ſuch a ſort of pro- 
duct, as theſe lands probably will be tilled with, And it 
is too much to lay ſuch. weight on this objection, as to 
overturn the modus on that account. The more material 
- objeCtion is, whether the modus is not too rank. It is in- 
filted upon as too high in point of value, and therefore *. 
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the court is bound to take notice of it, and ought to over» 
rule it. That doctrine hath undoubtedly prevailed in ſe- 
vera] caſes; but moſt commonly as to the value of parti- 
cular things for which the modus hath been ſet up, as 
where it is ſo much for a ſheep, or lamb, or a particular 
kind of product, the value of which may be ſhewn at theſe 
times: but it may differ as to a modus fer up as to the 
value of lands, becauſe ſeveral incidents and accidents 
may attend that ; the alteration of traffick or commerce, 
or of the culture of land either improved or falling in 
value by accident, makes ſuch a modus more uncertain 
than in reſpect of the value of a particular kind of pro- 
duct, as calves, ſheep, lambs, and things of that kind, 
Therefore, 'tho' this objection is taken in point of law 
for the judgment of the court, yet the court doth not al- 
ways proceed as bound todetermine in that way, but hath 
conſidered it as a matter of fact proper for a jury. And 
this being a caſe of ſo much conſequence, I ſhall ſend: it 
to a trial at law, —And he directed an iſſue accordingly. 
2 Vezey, 506, | 
In the caſe of Ein and Piget, March 3, 1745 a bill 
was brought for tithes in kind of the manor of Dodeſhall 
in the pariſh of Quainton. The defendant inſiſts upon a 
modus of 481, in lieu of all tithes of that manor, © For 
the plaintiff it was inſiſted, that it was too rank; for the 
whole rectory was worth but 33 l. a year in Henry the 
cighth's time; and the whole demeſne-lands of that ma- 
nor in queen Elizabeth's time were worth but 48 l. a year, 
ſo that the modus then would have been juſt as much as 
the manor itſelf. And the plaintiff proved as exhibits the 
value of the firſt fruits from a return made by the aug- 
mentation office ; and for the value of the manor, an in- 
quilition poſt mortem, By the lord chancellor Hard - 
wicke : There is no perſon more unwilling than I am to 
ſet aſide ſuch payments in lieu of tithes ; but there muſt 
be ſome ground of law upon which to ſupport ſuch pay- 
ment. The objection is, its being too rank a modus, 
and conſequently that it could not be time out of mind, 
for it appears that manor is now but 801, a year; and ac- 
cording to the natural improvement of lands from Henry 
the eighth's time, it ought to have been ten times as 
much, on account of money fioking in its value, and 
lands rifing in theirs. The returns from the firſt fruits 
office, and the inquiſition poſt mortem, though they are 
not concluſive evidence, yet are ſufficient upon the'cir- 
cumſtances of- this caſe ; becauſe the defendant has not 
. G 8 2 produced 


Tithes. 


produced any evidence to contradict it. Taking all the 
evidence together, this appears to be nothing more than 
a compoſition upon agreement, which parſons have ſub- 
mitted to in ſucceſſion from time to time, and is mergly 
a perſonal payment; not a compoſition real, which is 
ſome charge given to a parſon upon lands, under a deed 
to which himſelf and the patron and ordinary are parties, 
and of a different nature from this. 3 fit. 298. 

Upon the whole, all theſe modus's proceed upon a 
ſuppoſition of an original real compoſition having been 
actually made; which being loſt by length of time, the 
immemorial uſage is admitted as evidence to ſhew that 
it once did exiſt, and that from' thence ſuch uſage was 
derived. Now time of memory hath been long ago a(- 
cettained by the law to commence from the reign of Ri- 
chard the firſt“; and any cuſtom may be defiroyed by 
evidence of its non-exiſtence in any part of the long pe- 
riod from his days to the preſent, Wherefore, as this 
real compoſition is ſuppoſed to have been an equitable 
contract, or the full value of the tithes, at the time of 
making it, if the modus ſet up is ſo rank and large, as 
that it beyond diſpute exceeds the value of the tithes in 
the time of Richard the firft, this modus is en de:/e; and 
deſtroys itſelf. ' For, as it would be deſtroyed by any 
direct evidence to prove its non- exiſtence at any time ſince 
that za, ſo allo it is deſtroyed by carrying in itſelf this 
internal evidence of a much later original. Black}, b. 2. 
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(*) This rule was adopted, when by the ſtatute of 3 Eau. 1. 
c. 39. the reign of Richard the firſt was made the time of limit- 
ation in a writ of right, This period in a writ of right, by the 
ftatare of 32 Hen. 8, hath been reduced to ſixty years. And it 
ſeems ſomewhat unaccountable, that the date of legal preſcrip- 
tion or memory ſhould ill continue to be reckoned from an zra 

ſo very antiquated. ¶ Bat it would appear ſtill more ſtrange, 
if this date were to be changed from time to time; and no in- 
convenience reſults from the rale: for it is not neceſlary to 
roduce evidence, that a cuſtom has exiſted during all this 
ace of time ; but proof of its exiſtence for a comparatively 
ort ſpace of time is evidence of immemorial uſage, if nothing 
appear to the contrary. ] | | oy | 


(4), Ste alſo Torriano v. Legge, 1 Bl. Rep. 420. where ſeve- 
ral moduſes were over-ruled, on this ground, without direct- 
ing an. iſſue, But in AI, v. Lord Willoughy de 2 

voy | 2 Auſt. 
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10. A modus muſt be ſomething durable; becauſe the 
tithe in kind is an inheritance certain, and it is againſt na- 
ture that it ſhould be extinguiſhed by a recompence not as 
durable at leaſt, tho' not fo valuable: for this reaſon, 
four pence to be paid yearly, by two perſons inhabiting 
two ſuch houſes, in conſideration of all tithes, hath been 
adjudged ill ; becauſe the houſes may decay, or none live 
in them. Grb/. 675. (e) | 

11. Cuſtom or preſcription muſt be conſtant, without 
interruption ; and perpetual, from the time whereof the 


" 8 
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2 Anſt. 30. it was ſaid by the court, that there is a material 
difference between a farm-payment and one for a particular 
ſpecies of produce. In the former, many reaſons may have 
prevented the tithes from being agreed for at their proper 
price. The owner may have meant a bounty to the clergy- 
man, or he may have withed to pay for an exemption from 
tithes, for the ſake of improvements. The court would not, 
therefore, decree for the plaintiff on the rankneſs of a 
farm-modus, without the interveation of a jury. See Bifbop 
v. Arundel, 1 Rayn. 98. from Ch. B. Dodd's MSS. where 
eight pounds, for a farm of eighty pounds a year, was 
allowed to be a good modus. See alſo Edge v. Oglander, 
Bunb.. 301. and lord Hardwicke's opinion in Chepman v. 
Smith, 2 Ven. 506. 


(e) Greſham's caſe, Cro. liz. 139. So alſo a modus for 
tithe to be paid by the inhabitants of ſuch a tenement, and 
the lands uſually enjoyed therewith, was declared void by Sir 
Joſeph Jekyl, M. R. for the terement may fall down, and be 
uninhabited, and the lands may be ſhifted, and let with other 
farms. Carleton v. Brightwell, 2 P. Wmms. 462. Anda mo- 
dus, that the occupier of every farm-houſe within a townſhi 
ſhould pay a tilt penny, in lied of the tithe of hay of lands 
occupied with ſuch farm-houſe, was holden to be void by the 
court of exchequer, becauſe it ſhifted according to the occu- 
pation of the lands, and was liable to be reduced to a fiogle 
nny, if not to be totally annihilated, Travis v. Whitehead, 
& al. 2 Rays. 762. Travis v. Oxton, 1 Anf. 308. But a 
modus of two pence, payable by every inhabitant houſeholder 
of a pariſh, for all tithe of fruit, fuel, agiſtment, &c. was 
decided, in the court of exchequer, to be good, becauſe, tho? 
the number of houſes may diminiſh, it may allo increaſe, 
And the inhabiants houſeholders of a town or vill being per- 
tual in contemplation of Jaw, the recompence to the vicar 
1s certain and durable to a common and reaſonable intent. 
Benntt v. Read, 1 Aa. 34%. See alſo Hardcaftle v. Smithen 
Slater, 3 Ath. 245. & fupra 8. 
34 memory 
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Medus how de- 
Ecoyed, 
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A of man is not to the contrary: for if there have 

n frequent interruptions, there can be no cuſtom or 
Wee obtained, But after a cuſtom or preſcription 
1s once duly obtained, a diſturbance for ten or twenty 
years ſhall not deſtro Deg. p. 2. c. 13. 

12. As every — deration will not make a good mo- 
dus; ſo a modus, tho' founded upon good confideration, 
may be ſeveral ways diſcharged, and tithes become due in 
kind: As, 

(x) Where land is converted to other uſes : ſo, when 
the preſcription is for hay and graſs, ſpecially, in ſo many 
acres of land; if the land is converted into a hop garden 
or tillage, the preſcription is gone (/). 

(2) By the alteration or deſtruction of the thing far 


| which the money was paid ; as where two fulling mills 


— 


Modus bow to 
n: 


were under the fame roof, and turned into a corn mill; 
where alſo there was one pair of ſtones in a mill, and 
another pair was added; and where the watercourſe Was 
altered by the owner, and the mill was pulled down and 
re · ediſied upon it; in all theſe caſes, it was adjudged that 
the modus was gone, But where a man was ſeiſed of 


eight acres of meadow and one of paſture, for the tithes 


whereof he had paid time out of mind five ſhillings and 
four pence, and afterwards the owner built a corn mill 
vpon the ſame; it was adjudged that he ſhould pay no 
tithes for the corn mill, becauſe the land was diſcharged 
by the modus. 2 nfl. 490. 

(3) By ron: payment of the conſideration, or payment 
of tithes in kind, for ſo long a time, as to deſtroy the 
pothbility of making proof that ſuch cuſtom or preſcrip- 
tipn was (g) but an interruption for ſome ſhort time only, 
will not diſcharge it ; eſpecially if made by the leſſee, 10 
the prejudice of the leſſor. M aſſ. c. 47. Gib, bg, 
13. Tbe rule is, that the modus is to be ſued for in the 


eccleſiaſtical court, as well as the very tithe z and if it be 


allowed between the parties, they ſhall proceed there; but 


if the cuſtom be denied, jt muſt be tried at the common - 


Jaw : and if it be found for the cuſtom, then a conſulta- 
tion muſt go; otherwiſe the prohibition ſtandeth. The 
like is affirmed, in caſe a jury upon an iſſue joined in a 
Panel upon a modus decimandi, find a different mo- 


ä 


— 
— 


— 


14715. 1. e. Tin the former culture is tiered. 


Ce) In this caſe, it doth not appear, in t of law; that 
the modus ever exiſted, Py g 


c 


dus; 
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dus; ſince a modus is found, they ſhall not have con - 
fultation. 2 1%. 490. 
Tybe principal reaſon why the courts of common law 
prohibit the ſpiritual court from trying of modus's, are, 
that whereas every modus is leſs than the real value, the 
rule of the canon law is, that leſs than the real yalue 
ſhall not be taken, and that a cuſtom to the contrary is 
void ; and that the eccleſiaſtical and temporal laws differ 
in the times of limitation, forty years or under making a 
good cuſtom by the eccleſſaſtical laws, whereas by the 
temporal laws it muſt be beyond the time of memory. 
Gibſ. 691. 8 
N 1. the ſpiritual courts have commonly allowed and do 
allow pleas of modus decimandi; and the averment in the 
prohibition is not that they do take cognizance, but that 
the plea hath been offered and refuſed ; which ſuppoſeth, 
that if the plea be admitted, the prohibition ought not to 
go. And accordingly it hath been affirmed by Daderidge 
and others, that the ſpiritual court may as well try the mo- 
dus, as the right of tithes, and that a prohibition is not to 
be granted, till the ſpiritual court either refuſe to admit 
the plea, or proceed to try it by methods different from the 
rules of the temporal law, as to the time of limitation, ar 
number of witneſſes, or the like. And where lord Coke 
contended: for the contrary doctrine, it was declared by 
Kelynge and Twiſden, in the caſe of the biſhop of Lin- 
coln againſt Smith, that iu caſe one libel for a modus deci- 
mandi, if the ſpiritual court allow the plea, they may try 
it. Gibſ. 691. 40 
But, notwithſtanding, it ſeemeth now to be clearly 
ſettled, that if a modus decimandi be ſued for in the ec- 
cleſiaſtical court, a prohibition lies to ſtop the trial of it, 
if the modus be denied (h); and the reaſon is not upon the 
account that the ſpiritual court wants juriſdiction, but 
in regard of the notion the temporal law hath of cuſtom, 
different from the ſpiritual : And ſeeing that every modus 
is due by cuſtom, it is the common law only that can 
determine, what time and uſage with us ſhall be ſufficient 
to create ſuch cuſtom, that is, time beyond all me- 
mory to the contrary. Whereas by the ſpiritual Jaw, 
ſometimes ten years, ſometimes twenty, they will adjudge 


— uq c a Tq 


(4) It is not ſufficient that the modus be denied, except the 
ſpiritual ourt g proceeding to try it; for it may be imma- 
terial to the queſtion. 1 H. Black, 100. 3 

: | _ (ufficient 


— 


ed. a Ee re SE 
= * 4 2 2 
a Sw» 


C 


33 AE — 


—— 


*Y * — 
Cn £2 £2 <a. 


p I 
» ow 


438 


Tithes, 


foffclent to create a' cuſtom. And prohibitions in ſuch 
caſes are 5 not becauſe the ſpiritual court hath 


not juriſdiction of the matter, but in reſpeCt of the trial 
which is to be by the temporal law only; and if upon 
the trial it be found for the modus, the proceedings ſhall 
go on in the ſpiritual, court ; if againſt the modus, the 
prohibition ſhall ſtand, Fall. c. 56. 

But if in the trial of a modus, the defendant permits 
the ſpiritual court to proceed to ſentence, he is then too 
late to come for a prohibition ; becauſe it is only for de- 
fect of trial, and not for defect of juriſdiction : but 4 
man 1s never. too late for a prohibition, where it is for de- 


fe of juriſdiftion,/ Bund. 77 (i) 
Rothrram and 4 1 arch 25, 1748: On a ſuit 
inſtituted in the eccleftaſtical court for ſubttadtion of tithes, 
the defendant there, without pleading any diſcharge, 


dribgs a bill to eſtabliſh a modus. The anſwer. to the 


bill does not admit it. And he now moved for an in- 
junction to ſtay the Pep in the eccleſiaſtical court, 
upon the bare ſuggeſtion of a madus by his bill, By the 
lord chancellor Hardwicke: If I ſhould grant this in- 
e 1 ſhould make a precedent for tripping up the 
Heels of two courts, the eccleſiaſtical court, and court of 
common law. The eccleſiaſtical court have a right to re- 
tain ſvits for tithes, whether at the inflance of a ſpiritual 
perſon, or lay impropriator. There may be a ſuit alſo in 


that court for a modus, as well as for tithes in kind. The 


Dill to eſtabliſh 
a Modus. 


defendant likewiſe may plead a modus there; if admitted, 
the eccleſiaſticalꝰ court may go upon the modus; if de- 
nied, the eccleſiaſtical court cannot proceed, for defect of 
trial; and if fo, it is the common ſuggeſtion for a prohibi- 
tion in the court of king's bench ; but if you come there 
for a prohibition, you muſt firſt ſhew the modus has been 
pleaded in the eccleſiaſtical court, and denied there: And 
no other oourt has the cognizance of it but the court of 
king's bench. And therefore I will not make ſuch a pre- 
cedent, as by a fide wind will take away the juriſdiction of 
both courts at once.---And the motion was denied, 
3 All. 628. 

[A bill in equity, in the nature of a bill of peace, will 
alſo lie to eſtabliſh a modus, where a ſuit has been inſtituted 
for tithes in kind; and the court, if doubtful of the modus, 


made ene ton. OY 


— 


(5) In whatcaſes a prohibition muſt be ſued for before ſen- 
tence, and where it may be had after, ſee Pzohibition, 16. 
directs 
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directs an iſſue to be tried by a jury. 2 Af. 564. e 


co. Mitford 127. & feq. 9 Vin. A. 78, 79. Vid. infra 


Vil. 12. Tith's how to be recovered, But a plea that the 
defendant obtained a verdict and judgment againſt the plain- 
tiff, upon ſtat, 2 & 3 Ed. 6, c. 13. was allowed to be good. 
Nelſ. Rep. in Cha. temp. Finch, 13. and the court has fre- 
quently refuſed to direct an iſſue, if the modus appeared, 
upon the ſtatement of it, to be bad. S-e Torrians v. Legge, 


I Black. Rep. 420, and Biſhop V. Cbicheſter, 2 Are. 161. (+) 
* V. Of 


— 
* a_ 
— — 


(4) The following moduſes have been eſtabliſhed as good, 
by deciſions in the courts of law :—One penny for ancient 
gardens and orchards, Perrot v. Markwick, Bund, 79.—Se- 
venteen pence for every cow having a calf, for the tithe of 
the milk and calf; eleven pence for the tithe of the milk of 


a milk cow, milked without a calf ; for every heifer, the firſt 


year ſhe has a calf, thirteen pence, for the milk and calf— 
theſe payable at Michaelmas. — Eight pence for every bhogſ- 
head of cyder, made of apples grown in the pariſh ; for 
hoard apples, one penny; for frewood ſpent on the farm, 
one hearth penoy ; for fruit, herbs, roots, and other garden 
ſtuff, a garden penny; for a colt, one penny ;—theſe payable at 
Eaſter. Roe v. the Biſhop of Exeter, Bunb. 57.—Fight pence for 
a cow, four pence for an heifer ; three ſhillings and foor pence, 
payable at Eaſter, for every ſcore of ſheep ſhorn out of the pariſh, 
and ſo proportionably for a leſs number than twenty, or for a 
leſs time than a year, for their wool and lambs. Phillips v. Symes, 
Bunb. 171.—Two pence an hogſhead for cyder, Roll. Ab. 649. 
— The non-refident occupiers of land in B. and W. to pay, 


on Good Friday, or as ſoon after as demanded, four pence an 


acre for the tithe of hay, and the herbage of paſture lands not 

loughed or ſown ; but, if reſident, to pay tithes in kind. 
— v. Chapman, 2 P. Am. 565. — Four pence an acre for 
highland, and three pence an acre for low land. Bate v. How- 
land, cited ib, Twelve pence for an acre of low meadow, and 
eight pence for an acre of high meadow, for tithe of — 5 
Gardiner v. Pole, 1 Bro. P. C. 214.— One penny for hay for 
an ancient meſſuage, with the demeſne lands thereunto be- 


longing, containing 60 acres, &c.— One pound fix ſhillings 


and eight wap for an ancient tenement, containing 625 
acres, for hay, ſmall tithes, and Eaſter offerings, Finch v, 
Maifters, Bunb. 161.—Nine cart-loads of logwood, delivered 
to the rector by the lord of the manor, for timſelf and tenants, 
in lieu of all tithes. Wcolferflon v. Mainwairing, Banb. 279. So 
of fix pounds per annum, Pigot v. Hearne, Cro, Elix. 8 
halfpenny for each calf, in heu of calves, payable on Wedueſ- 
day before Eaſter. -- A ſmoak penny for fire wood. An halſpenny, 
payable on Shear-day, for the wool of each ſheep dying between 
Candlemas and Shear-day.— Four pence a month, payable on 


Shear»day, for the tithe wool of every hundred ſheep hora — 
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v. Of the ſeveral particulars tithable, 


J. Corn and-other grain, as beans, peaſe, tares, 


. vetebes. *. 
II. Hay and other like herbs, and ſeeds, as clover, 
rape, woad, broom, heath, furze. 
I. Agiftment or paſturage, 2 Anſt. 498. 500, 
TV. Woed. 
J. Flax and hemp. 
VI. Madder. 
VII. Hops. | 
VIII. Roots and garden herbs and ſeeds ; as tur. 
nips, parſley, cabbage, ſaffron, and Juch like. 
IX. Fruits of trees, as apples, pears, acorns. 
X. Calves, colts, kids, pigs. 
AT. Wool and lamb. 
XII. Milk and cheeſe. 
XIII. Deer and contes. 
| P I, . F. ow!. 
» AV. Bees. 
VI. Mills, fiſhings, and other perſonal tithes, 


4. 


the pariſh, which were brought in after the 2d day of Febru- 

Three eggs for every cock and hen, duck and drake, 
payable on Wedneſday before Eaſter, in lieu of tithe eggs, 
and chickens and ducks hatched in the pariſh. ' Brinklow v. Ed. 
monds, Bunb, 307. —Thirty eggs for all tithe of eggs, 1 Rol“, 
Ab. 648. 651. 2 Salk. 556. —The tenth cheeſe made from the 
firſt of May until the laſt of Auguſt, in diſcharge of the tithe 
of milk. Auſtin v. Lucas, Cro, Eliz. 609, - An halfpenny for 
the wool of ſheep ſold after ſhearing, and before Michaelmas. 
Moore, 911. One penny per head for ſheep brought into the 
pariſh after, Candlemas,. and clipt in the pariſh, in lieu of 
tithe of wool; three pence per head for ſheep in the pariſh 
before Candlemas, and carried out before ſhearing time, 
though the wool tithe is not then actually due. Ellis v. Saul, 
1 Af. 341. It is a good modus for an innkeeper, that in 
confideration that he and all, &c. have paid tithe bay and 
grain growing upon the land belonging to the faid inn, and 
bave paid tithe for all their own cattle feeding upon the land, 
that they have been time, &c. diſcharged of the tithes of the 
horſes of their gueſts agiſted in the ſaid land, when they tra- 
vel by the ſaid inn; for ſome have ſaid, that this was but a 
perſonal tithe, and others bave ſaid that no tithes ſhould be 
paid for ſuch agifment by the common law, without any mo- 
dus; between Gabel and Richard/en reſolved, and a prohibi- 
tion granted. 9 Vin. Ab. 13, j IT» _ 


Tithes. 


J. Corn and other grain, as beans, peaſe, tares, 
| ; | vetches. 


1. Co is a prædial great tithe; and is tithable Cora, 


according to the cuſtom of the place; and is 
commonly tithed by the tenth ſhock, cock, or ſheaf, 
where the cuſtom of the place is not otherwiſe, Gad. 


93. . 3 
; of common right the owner of the corn ought to cut 


down and prepare the ſame, and to make it up into 


ſheaves, cocks, or ſhocks; and if the owner refuſe to do 
it, the parſon may ſue bim for the ſame in the ſpiritual 
court; but then the ſuit ought to be ſpecial, for not 
ſetting them forth in cocks, and not generally for not 
ſetting them forth, But having made the corn into 
ſheaves, he is not bound to ſet it up in heaps, unleſs 
the cuſtom. of, the place oblige him thereunto- Way}. 
c. 49. 

If a preſcription be, to pay certain ſheaves of corn for 
all tithes of corn, this is no good preſcription; for 
the pariſhioners ought to make it into ſheaves: and there- 
fore part of his duty in kind, cannot be in ſatisfaction of 
the reſidue. Maiſ. c. 49. 

If the cuſtom of the place be, to meaſure forth to the 
parſon the tenth part of the corn whilſt growing upon 
the land; it ſeemeth that this manner of tithing ought 
to be obſerved ; or if the cuſtom be, that the parſon 
ought to have for his tithe of corn, the tenth land of 
corn, beginning at ſuch land as is next to the church, 
this cuſtom is good; but when in ſuch caſe the pariſh- 
ioners by covin, to defraud the parſon, did not manbte 
and ſow ſuch lands (the corn of which would by the 
cuſtom be to the parſon) ſo ſufficiently as their other 
lands, and the parſon therefore did ſue in the ſpiritual 


c- 


court generally for the tenth ſheaf and ſhock, and a 


prohibition was awarded becauſe it was ſaid that the par- 
ſon might have his remedy at the common law for the 
fraud; yet afterwards in the ſame caſe a conſultation 
was granted, Wray chief juſtice ſaying, that this cuſ- 
tom was againſt common reaſon, at. c. 49. 2 Þ. 
Hill. 559. 

If the cuſtom be, that the odd ſheaves or ſhocks, under 
the number of ten, ſhall not be tithed, by reaſon that they 


ſet up the tithes in heaps or ſhocks, which of common 


right 
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right the owner of the corn is not bound to do; the owner 
is not bound to divide the ſaid ſheaves, or ſhocks, and ſet 
forth the tenth thereof, for that fuch cuſtom upon ſuch 
conſideration is good. Hatf. c. 49. (See more of Cuſtom, 
: infra VI. of the ſetting out, &c.) 

Bulks angmeres, 2. It is laid down in all the old books, that tithes are 
not to be paid for the herbage of meres or balks in corn 
fields ; but that the ſame are freed thereof by the common 
law and cuſtom of the realm. 2 Infl. 652. | 

Headlandss 3. So, it is ſaid, no tithes ſhall be paid for hay which 
groweth upon headlands, where the horſes and plough 
turn when the land is ploughed, if there be alledged a 
cuſtom not to pay this, and alſo it be averred that the 
headland is only ſufficient to turn the plough, 1 Rolls 
Abr. 646. 

Stubble. 4. So, if a man pay tithes of corn, it is ſaid, he ſhall 

not pay any tlhes for the ſtubble which groweth the ſame 

year upon that land, tho” the ſame be cut for thatch or 

other uſes. ' 2 1. 652. 1 Rolls Abr. 640. 

5. So, if a man pays tithe of corn, he ſhall not pay 
any tithes for the after-paſture of that land for that ſame 
year, nor for agiltment in ſuch after-graſs. 1 Rall 
Ar. 641. 

{Nevertheleſs, notwithſtandirg theſe great authorities, 
the modern determinations in equity are directly contrary ; 
for that the balks and meres, the headlands, ſtubble, and 
after-eatage, ate as much a part of the increaſe of that 
ſame year as the corn or hay (/).] 

Tares cup to 6. A preſcription may be withia a pariſh, that by 
nn. reaſon they have not ſufficient meadow for milch kine and 
draught cattle, they have uſed to cut ſome of their tares 
green, and give them to the aforeſaid ſtock, and to be 
diſcharged of tithes for the ſame :- and this is a good 
cuſtom and conſideration, for that the parſon hath an 
advantage thereby as well as the pariſhioner, namely, in 
the tithe milk, and manuring of the other corn land; and 
the matter is, the want of meadow and paſture; and the 


After. eatsge. 


(!) But in Tennant v. Stubbin, in the exchequer, Michael - 
mas term 36 Geo, 3. this, note was adverted to, and denied 
to be law. It was there held, that ſtubble cut for, fodder was 
not tichable, unleſs there had appeared to be fraud in leaving 
the ſtubble unuſually long. The court did not recollect any 
caſe to the contrary, as this note ſuppoſes. — Ex relat. M. Anſftr. 
As to after-eatage, wid, infra III. Agifiment, 7. in the note. 

; 9 ſui miſe 
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ſurmiſe is as if it had been ſaid, that for want of meadow 
and paſture, they have uſed to eat their meadows with 
their plough cattle, and for ſo much as they did eat to pay 
no tithes. Wat. c. 49. Bunb. 279. | 

So if a man, according to the cuſtom of the country, 
doth ſow his land to feed his horſes for tillage, and the 
uſe hath been to ſuffer the horſes to be fed upon the land 
without any mowing of the grain; the parſon ſhall not 
have any tithes thereof, becauſe it is no more than paſ- 
ture for his horſes. Marſ. c. 49. 

7. If a man gather green peaſe to ſpend in bis houſe, 
and there ſpend them in his family, no tithes ſhall be 
paid for the ſame ; but if he gather them to ell, or to 
feed hogs, there tithes ſhall be paid for them. 1 Roll's 
Ar. 647. Deg. p. 2. c. 3. | 

Tt hath been diſputed, whether the tithe of beans and 
perſe, gathered by the hand, and ſold for man's food, is 
a great or ſmall tithe. As ia the caſe of Sims, vicar of 
Eaſtham in Eſſex, againſt Bennet and Johnſon, occupiers 
of lands within the ſaid pariſh, and Wiltes and Hitch, im- 
propriators of the rectory of the ſaid pariſh; Dec. 6, 
1762. Mr. Sims, the vicar, brought his bill in chancery 
in the year 1756, ſetting forth, that by the endowment 
of the vicarage he is intitled to the tithes of gardens and 
curtilages, and all ſorts of tithes, except the tithes of 
ſheaves and hay and mills [preter decimas garbarum et 
fæni et molendinorum ad ventum] ; that the defendants Ben- 
net and Johnſon, holding ſeveral parcels of land in the ſaid 
pariſh, did in the ſame year cultivate ſeveral pieces of ſuch 
land with beans and peaſe, of ſuch ſort as are generally 
uſed for the food of man, which they gathered in the 
months of June, July and Auguſt,” by the hand in the 
field, by plucking them from the ſtalk whilſt green, and 
ſent the ſame to market, and ſold them for the food of 
man accordingly ; and inſiſting, that by the gathering 
deans and peaſe by the hand, ſo cultivated as aforeſaid, he 
the ſaid Sims, as vicar, by virtue of the faid endowment, 
became intitled to the tithe thereof, and that no tithe 
ought to be paid for the ſame to the impropriator, nor 
ought beans and peaſe ſo cultivated and gathered by the 
hand, by plucking from the ſtalk whilſt green, to be con- 
ſidered as part of the tithes' appropriated to the rectory. 
To this bill the defendants put in their anſwers. And 
the defendant Bennet ſaid, that in the year 1756, he 
ſowed thirteen acres or thereabouts with peaſe and beans, 
in the open fields in the ſaid pariſh, and believed that in 

52. June, 
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June, July, and Auguſt in the ſame year, he gathered 
ten acres and a half or thereabouts of the ſame by the 
hand in the field, by plucking them from the ſtalk whilſt 
they were green, and fold them in a cart by retail by 
=_ and ſmaller quantities, in and about the pariſh of 
aſtham. and in the ſtreets of London, and the remain- 
der of ſuch peaſe and beans were gathered into the barn 
and threſhed. And the defendant Johnſon ſaid, that be 
ſowed five acres of beans and peaſe in like manner, and 
part thereof he plucked by the hand when green, and 
fold the ſame in London 4 and at market, and ga- 
thered and threſhed the remainder in the barn, And 
both the faid defendants ſaid, that all their ground in the 
faid pariſh, ſowed with peaſe and beans in the ſaid year, 
was ploughed for that purpoſe, and no part thereof was 
dug with a ſpade 'excgpt under or near the hedges, where 
the ſame could not be ploughed, or in ſuch places as 
were too wet to be ploughed; and that the tithe of all 
beans and peaſe, whether gathered green or otherwiſe, 
having been always paid to the rector, and eſteemed to 
belong to him, they had therefore compounded with the 
imptopriators for the ſame, and hoped they ſhould not be 
compelled to account alſo with the vicar for the ſame 
tithes. The defendants Wilkes and Hitch, in their an- 
ſwer inſiſted on their right as impropriators. Witneſſes 
were examined on both ſides. Several of whom depoſed, 
that ſuch peaſe and beans as are uſed for the food of man, 
had been cultivated in the fields and grounds of the pariſh 
of Eaſtham, only for about thirty years paſt, and were 
Cultivated and gathered green off the ſtem, as uſually done 
in a garden (ſave only that in the field the plough hath 
been generally uſed and in the garden the ſpade), and in 
rows, but in a different manner from thoſe planted and 
ſowed in fields in the common courſe of huſbandry for 
provender and not for man's food. And one of the wit- 
neſſes, Mr. Wyat, vicar of the pariſh of Weſtham (an- 
{lining to that of Eaſtham), ſaid, that in the year 1753, 
de commenced a fuit in chancery againſt the impropriator 
and others of his ſaid pariſh for ſuch tithes, and that the 
then lord chancellor decreed in his favour, and he hath 
enjoyed the ſaid tithes ever fince; On heating, the lord 
keeper Henley decreed, Nov, 10, 1760, that the vicar's 
bill ſhould be diſmified, without off Upon this, Mr. — 
Sims appealed to the houſę of lords, ſetting forth the 
following reaſons. 1. It is admitted by the reſpondents; 


that if the tithe of beans and peaſe, cultivated in a gar- to th 
1 5 _ ka, 


464 


r nnn tu WW »** ww 7 „e 4 ,.q OA 


Tithes. 


den-like manner, and gathered by hand whilſt green, is 
a ſmall tithe, the ſame is not included in the exception 
out of the vicar's endowment. Many arguments may be 
offered to prove it ſuch. The quality of all tithes is to 
be determined at the time of ſeverance when the right 
accrues. The ſame thing which produces a great tithe 
in one ſtate and mode of culture, produces a ſmall tithe - 
in another, If clover is cut for hay, it is confidered as 
a great tithe ; when ſuffered to grow for ſeed, it is con- 
fidered as a ſmall tithe. This is alſo the caſe of tares; Tares, 
when cut, green, they are referred to the claſs of ſmall 
tithes ; when matured and dried before cut, they are re- 
ferred to the claſs of great tiches (m). The tithe in queſtion 
is certainly not a tithe of corn or grain: and it bears 
two marks of a ſmall tithe; the one, that it is in the na- 
ture of a garden tithe, being diſtinguiſhed out of the de- 
ſcription, not by difference of culture, but merely by the 
locality of ſetting beans and peaſe in fields: the other, 
that it is a new and modern culture. 2. Suppoſing the 
tithe in queſtion to be a great tithe ; ſtill the vicar was 
intended to be endowed with it, becauſe it is not in- 
cluded in the exception out of his endowment. Peaſe 
and beans plucked by the hand, whilſt green, from the 
ſtem, however cultivated, or wherever planted, can never 
be tithed under the deſcription of decimæ garbarum, 
Spelman in his gloſſary interprets garba to be faciculus 
either of fruits or wood. Du Freſne calls it ſpicarum 
manipulus. And Matthew of Weſtminſter faith, frumentt 
manipulus quem patriæ lingua decimus ſheaf, gallice vero gar- 
bam, But the tithe in queſtion cannot fall under the 
meaning of the word garba, being ſet out and taken by a 
meaſure totally different. 3. It doth not ſeem an ob- 
jection of weight to the appellant's demand, that if tithes 
are paid to the vicar for peaſe and beans gathered green, 
another tithe will be claimed by the rector, when the 
ſtalks ripen and are cut down, by which means a double 
tithe is ſaid to be payable for the ſame thing. This will 
appear otherwiſe, when the matter is conſidered not in 
the light of paying two tithes for one thing, but of di- 
viding the ſame tithe between two different owners, ac- 
cording to the grant of appropriation. The vicar will 
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() Hodg/on v. Smith, Bunb. 279. 1 Rayn. 128. contra, viz. 
that tares, whether green or ripe, are a great tithe, and belong 
to the rector. 
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Tithes. 
haye his tithe of what is actually gathered green, and the 
rector of what is left, after it ſhall be cut down. 4. It is 
ſubmitted to be an objection of as little weight as the ob- 
jection juſt anſwered, namely, that in conſequence of the 
2ppellant's reaſoning, . the farmer will have it in his 
power to determine the property of tithes between rector 
and vicar, from the manner or place of culture, of time 
of gathering. But this is a contingency, which atrends 


this ſort of right; the occupier being allowed by law to 
cultivate his lands, as he and the landlord fhall think pro- 


per; which makes tithes in their own nature, a fluctuating 
and uncertain inberitance. - On the other hand the 
reſpondents hope the decree will be affirmed, for theſe 
(amongſt other) "reaſons, 1. Becauſe a vicar cannot 


, claim tithes of any kind but by endowment, or by 


uſage (which is only evidence of an endowment). In this 
caſe, there is no evidence of uſage; and therefore if the 
vicar is not intitled to the tithes in queſtion under the 
endowment, he is not intitled at all. But, 2. By the en- 
dowment, the tithes in queſtion are excepted out of the 
grant to the vicar; for the words decimæ garbarum, in the 
exception, have been always conſidered as technica 
terms, appropriated to, and deſcriptive of great tithes, 
and to diſtinguiſh them from ſmall tithes, And garba in 
its ſignification comprehends peaſe and beans growing in 
fields, as well as all other ſorts of corn and grain growing 
in fields. So that peaſe and beans are in their own na- 
ture a great tithe, and excepted out of the vicar's endow- 
ment in this caſe, under the name of garbæ. 3. As to 
the objection, that in the preſent caſe, the peaſe and 
deans being plucked green, and fold for the food of man, 
they are applied to the ſame uſe as beans and peaſe grow- 
ing in gardens, which are a ſmall” tithe; and that this 
tithe ought to take its denomination from the uſe the 
thing tithable is applied to, and therefore is a ſmall or vi- 
Carial tithe, and not within the meaning of decimæ gar- 
barum : It is anſwered, that all the caſes relative to tithes, 
taken together, . ſerve to prove, that the law denominates 
and adjudges tjthes to be great or ſmall, according to the 
nature of the thing, and not from the mode- of cultiva- 
tion, or uſe to which the thing is applied. And therefore 
in this. caſe, the application of the peaſe and beans in 
queſtion for the food of man, they not being nor falling 
under the denomination of tithes of gardens, technically 
called decimæ hortorum, ought not to convert the tithes in 


queſtion into ſmall tithes, ————— And, after a full bear- 
ing, 


Tithes, 


jag, Dec. 6th and 7th, 1762, the lords affirmed the 
decree (n). | | 


II. Hay, and other like herbs and ſeeds; as clover 
rape, woad, broom, heath, furze. 


1. By a conſtitution of archbiſhpp Winchelſea, it is 
ordained, that the tithes of hay whereſeever it groweth, obe- 
ther in large meadows or ſmall, or in the highways, ſhall be 
demanded and (as is expedient) ſhall be paid to the church, 
Lind. 191. 

In the highwayz)J In chiminis: But in a conſtitution 
of Gray archbiſhop of York, from which this conſtitution 
is taken and in a great meaſure copied, it is in chevifis, in 
the fore acres, or heads of the ploughed land; (altho' 
the common law, as it hath been ſaid, will not admit of 
this.) Jobnſ. Winch, | | 

It hath been reſolved, that if a man cut graſs, and be- 
fore it be made into hay, but only put into ſwathes, he 
carrieth and giveth it to his plough cattle for their ne- 
ceſſary ſuſtenance, not having ſufficient for their ſuſte- 
nance otherwiſe ; no tithes ſhall be paid thereof, 1 Rolls 
Abr. 645. Bunb. 279. (e) | 8 

But in the caſe of Mebb and Warner, M. 2 J. when 
the inhabitants of divers marſhes and fenny lands, who 

uſed to gather a rough hay, called fenny fodder, for want 
of ſufficient graſs to falta their beaſts in winter, alledged 
that they did this for the ſuſtenance of their beaſts and 
the better increaſe of their huſbandry, and ought there- 
fore to be freed from the payment of tithes; the court 
held, that this ſurmiſe was not ſufficient, for one ma 
not preſcribe in non decimando; and in that it is alledged 
they beſtow it upon their cattle there, that is not an 
cauſe of diſcharge; for ſo they may preſcribe for corn 
ſpent in their family, or for corn given for provender 
to their cattle ; whereby no tithes ſhould be paid. Cro, 


| 7a. 47- g 
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(n) 5 Bro. P. C. 586. 5 Bac. 46, 70. But where it ap- 
peared that the vicar had by preſcription a right to the tithes 
of peiſe and beans ſet and planted in rows and ranks, and 
managed with a ſpade and hoe in a garden-like manner, the 
court of exchequer held, that the right continued althou 
the ground was prepared with a plough. Nicholas v. Auſten 
ot Elliot, Bunb. 19. affirmed on appeal, 2 Bro. P. C. 31, 

(e) 8. g. Collyer V. How/e and Reid, 2 Ans. 481. 
| 5 Hay 


Aſtermowth. 


Tithes. 
Hay is 2 predial, great tithe; and is to be tithed in 

ſwathes, windrows or cocks, as the cuſtom of the place is. 

Ged. 412. 

Of common right, it ſeemeth that graſs is tithable 

when it is put into graſs cocks, and not before; for that 

then the tenth may be ſevered from the nine parts. JYarf, 


f. "x | 

; 10 the caſe of Fox and Hyde, E. 1729, in the chan- 
ery; it was objected, that the pariſhioners. de jure 
ought to make their tithe graſs into bay, But the lord 
chancellor King declared the law to be otherwiſe, and 
Interrupted the counſel when they began to ſpeak to this, 
ſaying that all which the pariſhioners were bound to do 
was, to cut down the graſs and divide it into ten parts, 
after which the parſon was to make it into hay; and that 
this had been ſo reſolved in a Devonſhire caſe (the caſe of 
one Reynolds). 2 P. Will. 520. n 
Fet in the notes upon the ſaid cafe, by the editor, it 
is obſerved, that it is called the tithes of hay, and not of 
graſs: and fo is the aforeſaid conſtitution, 

But whatever the owner is obliged to do of common 
right, the cuſtom of every place is to be obſerved ; and 
therefore, if the cuſtom be to meaſure out the tenth part 
of the graſs. ſtanding for the tithe thereof, and that the 
parſon ſhall cut and make it, this is good. And in this 
and all other caſes, when the tithe of the graſs is ſet 
forth, and the owner is not bound to make the parſon's 
tithe into hay: the parſon de jure may make the graſs 
into hay upon the land on which it grew, altho' the uſage 
time out of mind hath been to the contrary: And it is 
needleſs for the parſon to alledge a cuſtom for the doing 
of it. Waif. c. 49. 

The finding ttraw for the body of the church, is no 
diſcharge from tithe hay, becauſe it is no advantage to the 
parſon, who is not charged with the repairs of the church, 
Gre. Eliz, 276. . 

But a meadow in the pariſh, of which the parſon and 
his predeceſſors had been ſeiſed time out of mind, was 
judged a good conſideration for the pariſhioners to be diſ- 
charged of tithe hay; for it ſhall be intended, that it 
was originally given on that account, 1 Rats Abr. 649. 

2. Rolle ſays, that of aftermowth, that is, the ſecond 
mowth, tithes ſhall be paid de jure, without a fpecial 
preſcriptioh to be diſcharged by payment of the tithes 
out of the firſt mowth, and then it Hall be diſcharged. 
1 Rolls Ar. 640. But 
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But Sir Simon Degge ſays, that tithes are not to be 
paid of the aftermaths of meadows: But if the meadow- 
ing be ſo rich that there are two crops of hay got in one 
year, there the parſon ſhall have tithe as well of the latter 
as of the former crop. Deg. p. 2. c. 3. 8 

But if the occupier of the land can preſeribe, that in 
conſideration the owner doth make the firſt tonſure into 
good and ſufficient hay, and ſet it forth in cocks ſuffi- 
ciently dried, then he ſhall be diſcharged of the tithes of 
the aftermowth ; this is a good preſcription and diſcharge, 
by reaſon of the labour and coſts he beſtowed in making 
the firſt tonſure into hay. Bob. 46, 47. 

Or if the preſcription be, to be diſcharged of the tithe 
of the aftermowth, only upon conſideration that they have 
ufed time out of mind to cut down the graſs of the firſt 
mowth, and the ſame to tedd and ſhake abroad, and the 
ſame graſs ſo diſperſed and caſt abroad to gather into 
weaks and windrows, and put it into ſmall cocks at their 
own coſts; this is ſufficient, tho* it be not made into 
perfect hay, Cro. Ja. 42. 

And in the caſe of Norton and Briggs, T. 9 M. it was 
ſaid by Treby chief juſtice, that tithes are not payable for 
aftermowth de jure; and therefore it is but form to lay a 
cuſtom to be diſcharged of tithes of aftermowth, in con- 
fideration of making the former mowing into hay; for 
tithes are payable only of things reuewing once in the year, 
L. Raym. 242. 


3. So it hath been ſaid, if a man pay tithes of hay, that After-eatzge. 


no tithes ought to be paid de jure afterwards for the paſture 
of the ſame Jand for the ſame year; for he ſhall not pay 
tithes twice in a year for the ſame thing: for the after 
paſture is only the relicks of the hay of which he bath paid 
tithes before. 2 Inſt. 652. 1 Rol Abr. 640. 

Nor for agiſtments in ſuch after graſs. 1 RolPs Abr. 
640. Bunb. 1, 7. 

[But, as was before obſerved, the modern determina- 
tions in equity will not allow of theſe diſtinctions ; for 
the after-mowth or after-eatage are undoubtedly part of 
the increaſe of that ſame year (p). 


4. Dr. Watſon ſays, the tithes of clover graſs ſhall go Clover. 


to him that hath the tithe hay. atſ. c. 39. | 
And in the caſe of Franklyn and the maſter and brethren 
of $t. Croſs, T. 17213 the vicar being endowed of tithe 


0) This, it is apprehended, is a miſtake ; ee po, Agift- 
ment 7. in the note. 
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hay, it was decreed, that he was thereby intitled to cloyer, 
ſaint foin, and rye graſs; which are ſpecies of hay that is 
the genus. Bunb. 79. | 
But the ſeed of clover is in its nature a ſmall tithe, 
atſ. c. 49. | | 
. Thus in the caſe of Wallis againſt Pain and Underhill, 
H. 1738, a bill was exhibited in the exchequer by the 
plaintiff #allis, who was tenant or farmer under the im- 
propriator of .the great tithes in the pariſh of Prittlewell in 
Kent, and inſiſted, that the defendant Pain ſowed a field 
with clover, which was cut for hay, and that he Jet the 
aftermath grow for ſeed which was cut and threſhed for 
ſeed, of which the plaintiff ought to have the tithe as a 
great tithe. The defendant Pain inſiſted, that he had 
paid the plaintiff for the tithe hay of his clover; and 
that the aftermath of clover ſtood for ſeed, which was a 
ſmall tithe, and payable to the vicar. And Mr, Und:rbill 
the vicar, inſiſted upon the tithe of clover feed as a vi- 
carial or ſmall tithe, By the depoſitions of ſeveral wit- 
neſſes it appeared, that the difference between clover cut 
for hay, and that cut for ſeed, is conſiderable; when 
made into hay, it is cut while the graſs is green, and fit 
for cattle to eat; when cut for ſeed, it ſtands till the 
ſtalk is good for little or nothing, and the ſeed is the only 
thing of value or regarded. It was argued for the plain- 
tiff, that clover ſced is in the nature of it a great tithe, 
and therefore due to the plaintiff: for as tithe hay is due 
to him, the ſeed of that hay muſt of conſequence belong 
to him alſo; that where the parſon is intitled to tithe 
hay, he will be intitled to the hay made of clover, as 
well as of other graſs: and if to the bay, likewiſe to 
the ſeed. On the other fide it was inſiſted, that clover 
ſeed is in its nature a ſmall tithe; that the tithe of no 
ſeed was ever looked on as a great tithe z and as to what 
was ſaid that the ſtalk and ſeed ſhould go together, it is 
frequent that the ſeed or fruit of trees goes to the vicar, 
when the tree goes to the parſon: wood is always rec- 
koned a great tithe, and goes to the rector, unleſs the 
vicar be ſpecially endowed with it; bur acorns, as well 
as the fruits of all other trees, were always held as ſmall 
tithes. Lord chief baron Comyns delivered the teſolu- 
tion of the court: That by the canon law, as long as 
the diſtinction hath been made between great and ſmall 
tithes, which is as ancient as appropriations to the reli- 
gious houſes, who uſually engrofled the great tithes, but 
left the ſmall tithes to the curate, all feeds have been 
| a + - reckoned 
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reckoned as ſmall tithes, The common law ſeems to 


follow the canon law in this point. And all the reſo- 


lutions relating to tithes which proceed from things new] 
introduced into England, have held them to be ſmall 
tithes; as ſaffron, woad, flax, hops, tobacco, As to 
clover ſeed, there doth not appear to have been any ex- 
preſs determination in this point: But it is a ſeed, and 
all ſeeds are mentioned as ſmall tithes, It is true, that 
clover graſs made into hay is of the nature of all other 
graſs made into hay, and conſequently muſt belong to the 
parſon, or other who is intitled to tithe hay; but jt 
does not follow, when it ſtands for ſeed, and is not made 
into hay, that the ſeed may not be ſmall tithes. Rape 
ſeed, caraway feed, turnip ſeed, muſtard ſeed are ſmall 
tithes ; but if the herb be growing with other graſs and 
wade into hay, it would be great tithe, And all the 
barons agreed in opinion, that the plaintiff's bill ſhould 
be diſeniſſed. Baron Parker ſeemed to doubt, as it par- 
took of the nature of the ſtalk, from whence it was taken, 
Compns, 633. 

And it hath been decreed, ſince this caſe, that the ſeed 
of clover is a ſmall tithe, Bunb, 344. 
A modus may extend to clover, although of late onl 
brought into England, if the modus be ſuch as covers all 
tithes of hay, Bunb. 20. ( 


5. Rape 
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() In Wood v. Harriſon, Amb. 563. a modus was laid for 
clover and objected to, the introduction of clover being of a 
modern date; but the court ſaid it was a ſpecies of graſs, and 
would be covered by a modus for graſs made into hay; and 
directed an iſſue accordingly. The following caſe has lately 
occurred on this ſubject. 

Collyer clerk v. Hoæuſt and Read, ſerjeants-inn-ball, 26th 
July 1794. The principal queſtion was to determine the 
mode of ſetting out the tithe of clover hay; the vicar inſiſting 
that it ought to be ſet out in cocks or heaps as common hay; 
the defendants, that it ought to be ſet out, as they had done 
in the ſwathe. No cuſtom was proved to exiſt in the pariſh 
for ſetting out the tithe of clever in cocks; and it appeared 
by the ney of farmers, that clover hay is not in that 
neighbourhood made into cocks at all in the ordinary courſe 
of huſbandry, unleſs in wet or uncertain ſeaſons. For the 
plaintiff it was argued, that clover hay was to be confidered in 
exactly the fame be as common hay. The general rule of 
law is, that tithes ſhall be ſet our at that od when they 
can firſt be ſevered — and the ſarmer is in 
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5. Rape ſeed, is a ſmall tithe, It has not been ſown/ 
many years in large quantities in this country. And [ 
do not find or know of any judicial determination concern. 
ing this particular ſpecies of tithe, The method of cul. 
tivation of rape ſeed is this: It is ſown in Auguſt or Sep- 
tember: and ſuffered to grow till the ſeed is quite ripe; 
and then it is cut down, with the greateſt care, and if 
poſſible in calm weather, with fickles, left any of the ſeed 
ſhould drop from the pods, and be loſt upon the ground, 
And for the ſame reaſon it is never bound up in ſheaves, 


or made jnto hattocks: but, as ſoon as may be, it is 


gathered upon a large cloth, brought into the field for 
the purpoſe: and upon ſuch cloth is threſhed and dreſſed: 
and then the ſeed is removed out of the field in ſacks or 
bags, The ripene!s of the ſeed when proper for cutting, 
and the ſmallneſs of it, renders this method of cultivation 
abſolutely neceſſary; for if it was to be bound up in 
ſheaves, or gathered into heaps, and then removed in 
carriages or otherwiſe out of the field to be threſhed and 
drefſed, a great part of the ſeed would be ſhaken and loſt, 
which weuld not only be a damage to the owner, but alſo 


5 
— 


no caſe, unleſs by ues cuſtom, bound to labour the commo- 
dity any further. But as to hay it is-ſettled, that in general 
it ſhall not be ſet out in the ſwathe, but in cocks, which is an 
ulterior proceſs, (I Roll. Abr. 644.) and amounts to a determi- 
nation, that in the former ſtage, while in the ſwathe, it 1s not 
in a fit ſituation to be ſevered ; the ſame rule muſt apply ta 
clover. But it was anſwered for the defendants, that the 
reaſon by common hay is ſet out in cocks, is becauſe that 
is the beſt and eſtabliſhed mode of cultivating the commodity, 
and the moſt proper period for accurately dividing the ten 
parts; but as there is no ſuch praceſs in clover, without loſs 
to the farmer, the rule cannot extend to it.—— And by Mac- 
donald Ch. B, It can never be ſuppoſed that for any purpoſe of 
tithing, the farmer ſhall be compelled to introduce an uncom- 
mon or diſadvantageous mode, of agriculture; but here it is 
proyed, that clover is not cuſtomarily put into any ſhape ana- 


| logous to graſs-cocks, and that in moſt ſeaſons ſuch a proceſs 


would be hurtful to the commodity. We cannot, therefore, 


make any decree which would compel the farmer to adopt this 


inconvenient mode of making his clover-hay. The only other 
way of tithing clover-hay ſeems to be in the ſwathe, which 


wuſt, therefore, be taken as the proper method. But as the 


point is new, let the bill as to this be diſmiſſed witho 


ut colts, 
+ 4. 481; - 8. F. Baker v. Aubill. 2 dof 491. 
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to the land, for the ſhaken ſeed would grow again, and 
ſpoil the future crop of grain, 

It is uſual for the occupier of the Jand to agree with the 
owner of the tithe, for the tithe of rape ſeed at fo much an 
acre. . 

It never has been determined, in what manner the tithe 
of rape ſeed ſhail be ſet out by the occupier of the land, 
where he does not agree to pay a compoſition for it. But 


473 


the better opinion ſeems to be, that it ſhould be ſet out 


by meaſure in the field, after it is threſhed and drefled ; 


as, from the manner of its cultivation, the owner of the 


tithe cannot ſooner remove it from the land; and as he 
has no right to eater upon the land for any other purpoſe 
than to take away his tithe, which in this caſe is not 
capable of being taken away before it is threſhed and 
dreſſed. | 

6. Woad growing in the nature of an herb, the tithe 
thereof is a ſmall tithe: as was agreed by all the juſ- 
tices, — the caſe of Uda! and Tindal, H. 1 Car. Ceo. 
Car, 28. 

No tithes ſhall be paid of fern. 2 nfl. 652. 

8. It is ſaid, that for heath, furze, and broom, tithe 
ſhall be paid; unleſs the party ſet forth a preſcription or 
ſpecial cuſtom, that time out of mind there hath been 
paid milk, calves, or other tithes, for the cattle that have 
been kept upon the ſame lands; in which caſe they ſhall 
not pay tithes. God. 413. Gib/. 608. 

Alſo if they be burned in the owner's houſe kept for 
huſbandry within the pariſh, they may be diſcharged. 
1 5. 2. c. 2. Bob. 53. But otherwiſe if ſold. 
8 i the caſe of Rolfe and Harding, M. 12 An. It 
was admitted, that no tithes are due for furze ſpent upon 
the premiſſes; but for furze cut into faggots and ſold, it 
was decreed by the lord chancellor Harcourt, that tithes 


ſhould be paid. Yin. Diſmes Z. 3r. 


TIT. Agiſtment or paſturage. 
1. Agiſtment is the keeping or depaſturing of ſheep, 


and of any kind of cattle, whether beaſts or horſes: And 


the tithe of agiſtment is the teath part of the value of the 

keeping or depaſturing of ſuch ſheep, beaſts, and horſes, 

as are liable to pay it. And it is ſo called from the French 

geyſer, gifter, [jacere] to lie; becauſe the beaſts are levant 

and couchant, that is, lying * Is 
K 2. 


Agiftment, 
what. 
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2. In the caſe of the vicar of Kellington againſt the 
maſter and fellows of Trinity college and others, the vicar 
being intitled to all the ſmall tithes, claimed by virtue 
thereof the tithe of agiſtment. And by the lord chief 
baron Parker; There is no doubt at this day, but that 
agiſtment tithe is a ſmall tithe: And the ſame was decreed 
to the vicar accordingly. 1 Wilſon, 170. 
or This tithe, being the tenth part of the value of the 
produce of the Jand, is due of common right; becauſe the 
graſs which is eaten is de jure tithable, and muſt have paid 
tithe if cut when full grown, L. Raym. 137. 2 Salk, 655, 
2 Infl. 651. 


For what cattle, 4, The general rule is, that this tithe is to be paid for 


beaſts agiſted for hite; or for dry or, barten cattle, that 
do otherwiſe yield no profit to the parſon: and not for 
cattle which are nouriſhed for the plough or pail, and fo 
employed in the ſame pariſh ; becauſe the parſon hath 
tithe for them in another kind. 2 [nf. 652. Deg. p. 2. 


c. $+ | 

But if a foreigner that lives in another pariſh depaſtures 
ground with cattle bred for the plough and pail, to be 
employed in a foreign pariſh; he ſhall pay tithe for the 
agiltment of ſuch cattle, Deg. p. 2. c. 5. IL. Rom. 
129. 

Alſo if the ſame cattle are turned off to be fatted, and 
are grazed, there tithes of agiſtment ſhall be paid; fince 
they are no way beneficial to the parſon in any other 


tithes (r). And ſo of cows after they are become barren, 


and are tatted for ſale. G:b/. 676, 

The like is to be ſaid of horſes; that while they are 
kept for the uſe of huſbandry, no tithe ſhall be paid: but 
if horſes be kept for ſale, or to carry coals, or for the like 
offices which are profitable to the owner, and not pro- 
fitable to the parſon, tithe ſhall be paid for them. Gib/. 
676. ä 
But ſaddle horſes ſhall pay no tithes, no mote than 
cattle for the plough and pail, or cattie killed for the uſe 
of a man's own family ; in reſpect of the profit that other- 
wiſe accrues to the parſon from theſe, Bunb. 3. 1 Rolls 
Abr. 641. 

But if they be horſes of travellers or others taken in as 
gueſt horſes; it is agreed by all, that tithe of agiſtment is 


, 
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(r) Sandys v. Eaftmend, Show. Caf, in P. 192. 


due, 


e 8 
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due, becauſe no proſit otherwiſe acerues to the parſon from 
them, Gib. 682. (5s) 8 

In the caſe of Thorp and Bendlnwes, in the exchequer, 
T. 1762. Thorp, as rector of Houghton in the county of 
Durham, filed his bill againſt Bendlowes (amongſt other 
things) for the tithe * ar of his coach horſes, ſug- 
geſting that the horſes were not kept for pleaſure only, 
but that the defendant made a profit of them, by em- 
ploying them to fetch his coals at ten miles diſtance out 
of the pariſh, and in leading manure, bricks, and waod 
from the pariſh of Houghton to the defendant's lands in 
the pariſh of Darlington, which is the next adjoining pa- 
riſh, Which fa& was proved in the cauſe. The de- 
fendant by his anſwer inſiſted, that the horſes were kept 
for his coach, and for pleaſure only, and were not liable 
to pay any tithe for agiſtment as barren and unprofitable 
cattle.» The court were unanimouſly of opinion, that 
coach harſes were liable to pay tithe of agiſtment, and de- 
creed the defendant to account for the ſame, and to pay 
the plaintiff his coſts, 

5. It bath been ſaid, that if 2 man pay tithes in kind 
to the parſon, for his lambs, fleeces, and other things, 
going and ariſing upon his paſtures, waſtes or other lands, 
he ſhall not afterwards in the ſame year pay tithes of 
agiſtment for the ſame paſtures, waſtes or other lands, 
1 Rall's Abr. 641, | 

But in the caſe of Coleman and Barker, E. 1726; where 
the ſuit was for the tithe of agiſtment of ſheep which 
were depaſtured on turnips remaining on the ground an- 
ſevered, it appeared that the defendant had paid tithe 
wool, and after ſhearing time fed bis ſheep with turnips, by 
which they were bettered five ſhillings a ſheep ; and tithes 
were decreed for the depaſturing of thoſe ſheep. Gi. 231. 

And the like was decreed in the caſe of Swinfen and 
Digby, H. 1731. Bunb. 314. For in ſuch caſe, the 
ſheep being turned off, to be fatted, ceaſe to be profitable 
to the parſon in any other way (t). | 

6. The tithes for depaſturing unprofitable cattle ought 
to be paid by the occupier of the ground, and not by the 
owner of the cattle. Bunb. 3. 

For it is not due for the cattle, but for the produce of 
the ground on which the cattle are depaſtured (). 

7. This 

(s) Hardr. 35. (e) S. P. Aub. 149. Gold's caſe. 

(a) 1 Freem. 379. Fiſher u. Leman, g Vin, Ab. 38. Bunb. 3. 
Willis v. Harvey, 2 Rayn, 570. where this doctrine * 
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7. This tithe has this peculiar difficulty attending it, 
that it cannot be taken in kind. For as it is no otherwiſe 
cut or ſevered than by the mouth of the animal, to- 
gether with the other nine parts, and conſumed at the 
ſame time, the perſon to whom it is due can only receive 
the value of it. | 
And it hath been ſaid, where there is no ſpeeial cuſtom 
to the contrary, that if this tithe be paid for gueſt cattle 
taken in, the tenth part of the money received is payable 
for agiſtment; if for the owner's cattle, then the tithe 
ſhall be according to the value of the land, after the rate 
of two ſhillings in the pound: for that they cannot other. 
wiſe be value? or accounted four, becauſe the profits of the 
lands for which they are paid, are received by the mouths 
of the beaſts. Yat/. c. 50. (x) 

But this way of eſtimation, according to the value, 
is only for convenience; for the tenth part of the pro- 
duce, and not a ſum of money, is undoubtedly due de 
ure. 

: And this way of valuation, according to the pound 
rent of the land, cannot be any certain rule, eſpecially 
where profitable and unprofitable cattle are depaſtured to- 
gether; it being impoſſible in ſuch caſe to adjuſt or aſ- 
certain how much of that rate, of two ſhillings in the 
pound, the unprofitable ſhall pay. But in all caſes, the 
tithe of agiſtment of barren and unprofitable cattle is to 
be paid according to the value of the keeping of each per 
week. And the value of the keeping of a 1 deaſt, 
or horſe, upon any particular lands, is as eaſily aſcer- 
tained, from the uſual prices given for the depaſtuting of 
ſuch ſheep, beaſts, and horſes per week each, in that 
pariſh or neighbourhood, whether profitable cattle are 
kept at the ſame time upon the ſame lands together with 
them or not. | | 


E——n ö 


ed by the following calculation: A farmer breeds an ox, and 
when three years old ſells him to a grazier for 71. ; the parſon 
is not entitled to 14 5. or the tenth part of the carcaſe, but to 

the tertth of the produce conſumed by the animal; he muſt there- 


fore be paid thus: | | 
a Keeping. Tithes. 

What is the price 10 : 11 82 
year, 11 15 © o 6 

of keeping 21 3d 1 : N 8 a 6 
C. 5 0 0, a 10 0 


| (x) Hard. 35.184. Bunb. 1. 


Tithes. 


And it frequently happens, that the ſame lands pay 
feveral tithes in the ſame year. As ſuppoſe an occupier 
of land mows any of his lands in July, and pays the tithe 
of the hay in kind. At the proper time he turns feed - 
ing beaſis upon the eddiſh or after-graſs, which muſt 

ay the tithe of their agiſtment during the time they are 
Love upon it, according to the value or uſual price of the 
depaſturage of ſuch beaſts, per week upon ſuch eddiſh or 
after-graſs, in that pariſh or neighbourhood, After the 
eddiſh is conſumed and eaten up by theſe beaſts, other 
barren and unprofitable cattle ate put and kept upon.the 
ſame land during the winter; others again, for the ſpring 
eatage; which muſt pay the tithe of their agiſtment 
during the time they have been ſo kept upon that ground, 
according to the value of the keeping of every ſuch beaſt 
or horſe per week, upon ſuch lands at that time and in 
that ſtate. So that here the ſame land pays three or four 
different tithes in the ſame year; which is contrary to 
the doctrine generally delivered in all the old books, that 
the ſame lands, ſhall not pay tithes twice in the ſame 


year (y). 


8. In the caſe of Smith and Roxcliff, H. 1717; the Modus. 


barons were of opinion, that a modus of one ſhilling in 
the pound for paſture, according to, the value of the 
land, was a void modus; as is alſo a modus of one ſhil- 
ling in the pound, according to the value of the rent. 
Bunb. 20. 

And the like was adjudged in the caſe of Harriſon and 
Sharp, T. 1724. The ſame being no other than payment 
of a part for the whole, 1g. 174. 


—_— — A 


(y) But that agiſtment tithe is not due for after-paſturage, 
ſee ante, p. 469. rene v. Auſtin, Yelv. 86. 2 Inſt. 652. 1 Roll. 
Ab. 641. for agiſtment tithe is not the tithe of the increaſe of the 
cattle, but the tithe of the land or herbage, which having paid 
tithe of the hay, ſhall not pay again in the ſame year; Bunb. 7.; 


therefore no agiſtment tithe is due for cattle fed on oi cakes, . 


&c, nor can this tithe be demanded on 3 Ed. 6. c. 13. J 3. 
which enacts, that all and every perſon which bath or ſhall 
have any beaſts or other cattle tithable, going, feeding or de- 
paſturing in any waſte or common ground, whereof the pari 

is not certainly known, ſhall pay their tithes for the increa/e 
of the ſaid cattle, to the parſon, &c. of the pariſh where the 
owner of the cattle dwelleth.” E/lis v. Saul, 1 Auf. 332. 


J. Weed, 
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Whether it is 


Tithes. 
VV. Wood, 
1. In the cafe of Hicks and MWondſin, H. 8 & 9 IW. it 


tithable de jure. is ſaid, that wood is not de jure tithable, becauſe it doth 


not renew annually; and that therefore in libels in the 
ſpiritual court for wood, they alledge a cuſtom. Altho? 
it was ſaid, that the practice of the ſpiritual court at this 
day is otherwiſe : but the court did not regard that; for 
Holt chief juſtice ſaid, that they made ſtones, grave), and 
all things tithable. L. Raym. 137. 2 Salt. 656. 

And preſcriptions of non decimiando for tithe wood have 
oſten been allowed ; particularly in the wilds o Kent and 
of Suflex: which ſeemeth to ſuppoſe that it is not due of 
common right, but only by cuſtom. Gi. 686. 

But in the caſe of Foerdan againſt Colley and others, 
E. 1720: On a bill by the rector for tithe wood in the pa- 
riſh of Little Wenlocke in the county of Salop, as it had 
been time out of mind paid in that pariſh, againſt the de- 
fendants, as vendees of Sir William Foreſter : the defend- 
ants in their anſwer ſay, that no tithe hath been paid for 
this coppice wood called Holebrook coppice, when felled 
before, and that they never heard that any tithe or modus 
had been paid for wood in that 'pariſh. It was inſiſted 
upon for the defendants, that tithe wood was not due of 
common right, and therefore that the proof lay upon the 
plaintiff, and that it was only founded upon a canon in 
biſhop Stratford's time, and therefore that the defendants 
need not alledge any preſcription or cuſtom by way of ex- 
emption : But it was anſwered for the plaintiff, that occu- 
piers muſt always ſet forth an exemption. And by the 
court, The defendants ought to have ſhewn ſome exemp- 
tion; and there is no inſtance, that a pariſh can preſcribe 
in non decimando for tithe wood; wilds and hundreds are 
upon another conſideration. —But note, ſays the reporter, 
altho* the court decreed againſt the defendants, yet it doth 
not ſeem to have been yet certainly determined, that tithe 
wood is due of common right, Bunb. 61. | 

But in the caſe of Boulton and Hurſler, T. 2 G. 2. The 
plaintiff, having libelled in the ſpiritual court for the tithe 


of filva cædua, the defendant moved the court of king's 


bench for a prohibition : And the ſuggeſtion was, that they 
were timber trees, and of twenty years growth. It was 
urged further, that the court might grant a probibitioa 
even upon' the face of the libel, becauſe the demand is ſet 
forth generally, and therefore muſt be intended that this 


tithe is due of common right; whereas the right of tithe 


wood 


# *®. 
Tithes, 


wood is only by cuſtom. And that was the reaſon ' given 


in the caſe of Hicks and Fedſon, why a hundred may pre · 
ſcribe in a non decimando of tithe wood ; for as by cuſtom 
it grows due, by cuſtom it may be made not due. But 
the court ſaid, that this reaſon indeed was laid down by 
the judges of this court in that caſe ; but they ſaid, this 
has never been allowed for law by any of the other judges 
of Weſtminſter-hall. And it certainly is not law: for 
tithe is as much due of {va cada by the law of England, 


479 


as any other tithe whatſoever. And judge Reyndlids faid, - 


this may evidently be ſhewn not to be the reafon of this 
law in relation to hundreds; for if it was, the ſame rea- 
fon would prove that every private man may preſctibe in a 
non decimando of this nature. And for this reaſon, and 
alſo becauſe the defendant in the ſpiritual court had not 
alledged in his plea there that the trees were of twenty 
years growth, a probibition was denied. 1 Barnard. 71. 
2. That wood is a prædial tithe is plain; but whether 
great or ſmall, hath been a queſtion between the parſons 
and vicars; and it hath been reſolved, that if a vicar be 
only endowed with the ſmall tithes, and have by reaſon 
thereof always had tithe wood, in ſuch cafe it ſhall be ac- 
counted a ſmall! tithe, otherwiſe it is to be accounted 
amongft the great tithes. Deg. p. 2. c. 1.—But this dath 
not alter the quality of the tithe : and the vicar's having 


Whether it is 4 
great or: ſmall 
tithe, 


received it, may be evidence of a grant thereof having 


been made ſubſequent to the endowment, altho* ſuch ori- 
ginal grant is now loſt ; but is not evidence that wood in 
elf is a ſmall tithe. enn 

3. By a conſtitution of archbiſhop Minchelſea; Tithes 
ſhall be paid of trees, if they be ſold: Which Lind wood 
explains of large trees, which bear no fruit, and bein 
cut down are not fit for timber, but are uſed for fuel” 
Lind 200. © | | | 

And by a conſtitution of archbiſhop Stratford : Foraſ- 
much as divers perſons do refuſe to pay tithes, which are 
notoriouſly due, of their ſylva cædus, ind of the wood 
thereof being felled, which things do not require ſo mucti 
labour as the fruits of the ground; and think that they 
lawfully refuſe the ſame, becauſe they have not paid tithes 
thereof in times paſt; and withal' do render it doubrful 
what ſhall be deemed ſylva cædua: We do therefore de- 
clare that ſylva cædua is that, which of whatſoever kind 
of trees it is, is kept on purpoſe and is mature and fit to 
de cut down, and which being cut down ſprings again 


from the ſtump or roots ; and that the tithe ought to — 
pai 


Tithe of ſylea 
c&>dua by the 
canon law, 
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By the ſtatute 


No tithe of 


wood for timber. 


Tithes. 


paid thereof as a real and prædial tithez and that the poſ. 


ſeſſors of ſuch woods ſhall by all manner of eccleſiaſtical 


cenſures be compelled to pay tbe tithe thereof when cut 
down, as of hay and corn. Lind. 190. 

4+ But, by the ſtatute of the 45 Ed. 3. c. 3. it is enacted 
as followeth: At the complaint of the great men and the 
commons, ſhewing by their petition,” that whereas they 
ſell their great woud of the age of twenty years, or of 
greater age, to merchants to their own profit, or in aid of 
the king in his wars, parſons and vicars of holy church do 
implead and draw the ſaid merchants in the ſpiritual court 
for the tithes of the ſaid wood in the name of this word 
called flva cædua, whereby they cannot ſell their woods 
to the very value, to the great damage of them and of 
the realm; it is ordained and eſtabliſhed, that a prohibi- 
tion in this caſe ſhall be granted, and upon the ſame an 
attachment, as it bath been uſed before this time. 

5. The wood intended in this ſtatute, is ſuch as is fit 
for building of houſes and ſhips; and therefore without 
doubt it comprehends oak, elm, and aſh ; but it hath al- 
ſo been adjudged to include beech as timber, in Buck- 
iaghamſhite and ſome other counties, where better timber 
is not to be had, or is very ſcarce, And thoſe trees are 
free, not only as to the trunk of timber, but alſo as to 
the bark, root, and germins that grew upon the ancient 
ſtock ; and it is not material, how oft or how ſeldom 
the branches thereof are lopped, becauſe being once free 
they are always free, 2 In. 643. 

And it hath been alſo reſolved, that oak under 20 years, 
being fit for timber in time to come, ſhall not pay tithe ; 


and that tho” it ſtands till it is rotten, and unfit not only 


? , 


for timber, but for all manner of uſes, except the fire, 
it ſhall be privileged, upon this general maxim, that 
once diſcharged and always diſcharged, 1 Roll Abr. 


40. 
But in the caſe of Buckle and Vanacre, 1692. Upon a 
bill for tithe wood in Erith in Kent, about 20 years 


growth, part ufed for timber, and part made into billets 


and faggots; it was reſolved, that the laſt ſhall pay 
tithes : for the trees being above 20 years growth alone 
will not privilege them, but the uſe. And the ſame re- 
ſolution was in the caſe of Adlon and Smith, which was 
reheard and reviewed; and of Franklin and Jones, in the 


ear 1694; and alſo in the caſe of Cowper and Layfield, 
unb. 99. Ala 
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And in the caſe: of Creenatway and the earl of Kent, 
H. 1204; timber trees above twenty years growth, cut and 
corded for fuel, and the bark ſtripped from the ſame, 
were adjudged to pay tithes; as well as under wood; but 
that no tithe was due for ſuch wood above twenty years 
2 not of the bark thereof, which was not corded. 
Bunb..., wit 2577 1.5 8 49% 5 oy of1 
But, figally, in the caſe of //alton and lady Mary Try- + 
on, Dec. 15, 1751. The plaintiff brought his bill, -as 
reor, of, Mucham in Surry; for the tithe of the tops and 
lops af old pollazd oaks, aſhes, and elms; and of the 
tops, lops, and bodies of beeches. Mr. Wilbraham ar- 
gued for the plaintiff: The tithe: of wood is certainly 
payable ; and the law as to this is now pretty certain 
The 45 Hd. 3, is an explauatoty law; and all lops and 
tops are tithable if the tree de under 20 years growth. 
Before the ſtatute of ſylva cædua, all were tithable; but 
by that law it is declared that all timber trees ſhould be - 
exempt; And the reaſon is plain; for timber trees: yield 
but one profit, and that but ance in à century; and 
therefore as it was ſo long before the owner had a profit 
that wood was £xempt.: But even by this act it was not 
meant that the Whole tree was exempt z the body only, 
not the tops and lops were ſo. Since this act, the courts 
have gone ſo far, as to exempt all parts of the tree: and 
even germins from. theſe trees have alſo been determined 
bo. be exempt. After this, the courts endeavoured to 
bring it to ſome. tule; and the buyers were always to 
pay the tithes, Afterwards, the, courts held, that trees 
not converted to the uſe of timber were tithable ; and on 
this ſome caſes; have been determined. As the caſe of 


Man and Samerton, 1 Brownl, 94. So the caſe of Hawes 


and Cornwal, 1 Lev. 189. where it» is ſaid, that wood 
for firewood, tho of 25 years growth, ſhall pay tithe 
when ſelled. So in the caſe of Rapley and Llayd, all wood 
for burning was held tithable. Ia the caſe of Briggs and 
Martin, E., 6 #4. 2. bill was bought by the plaintiff, 28 
leſſee of the reQory of Hromlev in Kent, for tithe wood 
made into bavtings: The defendants by their anſwer in- 
lifted, that old pollards and dotards paid no tithe: but not- 
withſtanding this, the court decreed an account and ſa - 
tisfaction to the plaintiff for them. The courts ſeem to 
bave gone a ſtep further. They have had regard to the 
uſe made of the woad, and not to the age of the pollard: 
namely, what was uſed ſor timber, and what for fire- 
wood; the former was held to be exempt, the latter to 
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pay tithes, And agreeable to this was the caſe of Grin. that 
' away and. the earl of Kent,” before the lord chief baron alws 
6 Ward. The bil) was brought by the plaintiff as vicar of vile 
Walford in Herefordſhire. The defendant inſiſted, that Cited 
no tithes were due of ſuch wood as was above twenty that 
years growth. A croſs bill was brought. And on hear- year 
ing the court declared, that the plaintiff was intitled to of © 
the tithe of all wood above twenty years growth as well 2s ariſe 
under, which was corded, but not otherwiſe." But ic parſe 
may be objected, fhall tithes be ſo uncertain, as to be ougt 
, determined by the uſe of them? I anſwer, that in many The 
caſes tithes muſt depend upon the uſe of them. As in tion, 
wood, if it is made into bavings for firing, it is tith- quel 
able; if to make fences,” it is not fo. 80 if one fats tops. 
cattle on land, agiſtment is due for them; ſa if he keeps your 
cattle as barren, tithes are paid: but cattle kept for the uſed 
plough are exempt, and even thoſe reared*for the plough too 
are exempt. TFheſe are all eftabliſhed cafes; and do not Brov 
want any confirmation. The cafe of Brest and Rogers, what 
Moor Ggo8."is very expreſs, that if timber is Jopped before that 
20 years growth, tithes ſhould be paid of the loppinge. and 
And if theſe trees in queſtion have been conftantly cut, Caſe | 
20d tithes have been paid of them without any contra- was 
diction (as now is in proof), why is not this an evidence the 
that theſe trees were cut before 20 years growth, and fo beect 
out of the ſtatute of ſylva cœdua? And this preſumption. to fu 
: may more naturally ariſe in this caſe, for the falls here above 
happen but once in 16 or 20 years; and one of the By ik 
plaintiff 's witneſſes ſpeaks to tithes being paid of theſe neral 
trees 45 years ago without any moleſtation whatſoever; repor 
and there is not one witneſs produced for the dt fendant, were 
Who will venture to ſwear, that ever one load of timber and t 
was cut without paying tithes: And if that be the caſe, In th 
the natural preſumption is, that this wood is tithable; for tit 
far it has paid tithes, as long as memory can go back. ed, t 
As to the beech; if it be timber, as inſiſtec vpon by the and 
defendant, then it comes within the ſtatute of fylva cæ- them 
dua: And this matter muſt be tried, if the parties think were 
it worth their while to diſpute it. By Mr. Solicitor all ab 
General for the defendant: The queſtion how put is, exem 
Whether rhe tops and lops cut from trees above 20 years that 
growth are liable to pay tithe if cut in order to be uſed | 
as fuel. And this is à queſtion of à very extra6rdinary of be 
nature indeed, and contrary to both old and modern law. The 
For no point was ever Jaid down more clearly, from the ferent 
time of Edward the third to the preſent time, than this, theſe 
4 + that : 


Jes, 
that tops and lops of trees above 20 years growth are 
always exempt: And the reaſon is, when once it is pri- 
vileged, it always remains ſo. The caſe in Moor gos. 
cited for the plaintiff, is exprefſsly for the defendant; for 
that particularly ſtates, that if not cut within the 20 
years, then it is exempt. And ſo have been abundance 
of other caſes. And how cin the right of the parfon 
ariſe from the «ſe of the thing? How is it poſſible for the 
parſon to know the owner's intent? The right therefore 
ought to commence from the time it is cut and ſevered, 
The earl of K-nt's caſe does not prove the preſent diſtinc- 
tion. For that proves, that the trees themſelves were in 
queſtion ; and nothing at all was faid of the Jops and 
tops. Beſides they were not pollards or dotards, but 
young oaks, This proves that all trees cut down and 
uſed for fire would be liable to tithes. But this proves 
too much, But there is a note on the back of Mr. 
Brown's brief in that cauſe (which I have), that ſettles 
what this caſe was: He ſays there was poſitive evidence, 
that the trees corded had grown from ftems of old wood, 
and was formerly coppice wood ; and this will alter the 
caſe greatly. The caſe of Leyfiel4 and Cowper, T. 1698, 
was on a bill for tithes of lops and tops of timber trees; 
the defendant inſiſted, that they were the product of 
beech and aſh trees ; he admitted, he did convert them 
to fue] and cordwood ; but, in regard that they were 
above 20 years growth, inſiſted, that they were exempt : 
By the decree, an account was directed for wood in ge- 
neral; and exceptions were taken to the remembrancer's 
report, that. he had taken no notice that theſe beeches, 
were ſome 30, ſome 50 years growth, and were timber, 
and therefore exempt ; and of that opinion was the court. 
In the cafe of Bibey and Huxley, H. 1724, the bill was 
for tithe of coppice and other wood: The defendant inſiſt- 
ed, that he had felled ſeveral timber trees of 20 years 
and upwards, and had dug up ſeveral roots, and made 
them into ſtacks, and made the tops into faggots ; ſome 
were uſed for repairs, others for fuel; and as theſe were 
all above the age of 20 years, the body with all the reſt are 
exempt from paying tithes by law: And it was decreed, 
that the plaintiff mould have an account of the tithe” 
wood ; except for the tithe of oak, aſh, and maiden trees 
of beech proceeding from ſtools above 20 years growth: 
The application (fcrefore to fuel, does not make the dif 
ference. But it is objected, that it muſt be * 
theſe trees now in queſtion were cut before 20 years 
; 1i 2 growth ; 
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growth ; and therefore never had the privilege: But as 
that is not charged by the. bill, it cannot be preſumed, 
As to the beech, if inſiſted on, it muſt be tried. ——By 
the lord chancellor Hardwicke : The tithes demanded by 
the bill are of two ſorts ; firſt, top: and Tops of old pol- 
lard oaks, aſhes, and elms ; ſecondly, beech trees, both 
body and branches. The principal queſtion ariſes on the 
tops. and lops of old pollard oaks, and the reft. There 
is no difference in point of fact. It is admitted on both 
fides, that there is no coppice wood in this ground ; 
that they are ancient pollards: and as to the beeches, 


that they are of 20 years growth and upwards, and the 


eateſt part of them, was cut and made into billets, and 
Id for fire, except a ſmall part of them which was 
uſed for poſts and rails, The plaintiff has proved, that 
at two former ſalls, tithes were ſet out and taken of this 


wood, the one in 1712, the other in 1728. On the 


other hand, the defendant has .not proved any fall. when 
tithe was not paid; but has proved, that in theſe two 
falls the family lived in Northamptonſhire, and knew no- 
thing of their being ſet out and taken, and that no other 
wood in the pariſh does pay tithe, ot ever had paid, 
The plaimitf has founded his right on this ; namely, the 
fe and application of the things of which tithe is de- 
manded: But tho' this be the general right. ſet. forth in 
the bill; yet. if any other righc appears, the plaintiff will be 
intitled to an account. This is a queſtion of very great 
conſequence, both to the owners of wood, and to the 
clergy alſo; and has been argued both from rea/on and 
authorities,” And upon the reaſon of the thing, it has 
been ſaid, that there is no more reaſon why tithes ſhould 
not be paid of wood, than of any other product of the 
earth, for it annuatim renovat - But this. proves too much; 
for according to this reaſoning, all wood in general 
would be liable; and tho' this does anauatim creſcere, yet 
it does not annuatim renovare ; at common law coppice 
wood is ſubject to tithes, tho' it does not annuatim reno - 
vare.z yet in its nature jt ought to pay; for it is cut 
under a certain courſe. of years, and is looked upon as 
an ordinary. tated. renewal, like the cafe of ſaffron ; but 
of timber trees the 2 rule is art there the law 
Rugs A" for a [tated courſe of felling, It was fur- 
ther reaſoned for the plaintiff, that the lops and tops, of 
pollards; Arg.cenancy. profits : But this is .o rule of tithes z 
and. yarjes in different counties; and would make the af- 
. of ee, egi def in many. places, the 
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lops of ſpiral trees are allowed to tenants for fire wood, 
and yet ſuch Jops are not tithable. It was further ſaid to 
be reaſonable, that the / avd application ſhould deter- 
mine whether the thing was tithable or not; that as a 
coppice is liable, ſo it is reaſonable that any other wood, 
not timber, but uſed for fuel, ſhould be fo too: But this 
goes to the queſtion put in iſſue by the bill, and Lam 


afraid would be a very dangerous innovation; the 


ſubſequent uſe of the thing, as it does not alter the na- 
ture, cannot give a tithable quality which it had not be- 
fore; if it could, why not vice verſa, that is to ſay, if 
wood not timber ſhould be applied to the uſe, of timber, 
why ſhould not ſuch. uſe exempt it from the payment 
of tithes ? This was never heard of, yet it is equally 
reaſonable, It is ſaid, there are certain caſes, where 
the uſe and application of the thing ſhall make it 
tithable; and there will appear no greater uncertainty 
in one caſe than in the other; as for inſtance, wood cut 
to be burned in the houſe of a pariſhioner, this was ſaid 
to be not tithable; but that is not true, unleſs by cuſ- 
tom; for it was otherwiſe determined in the caſe of 
Norton and Fermer, Cro. Cha. 113. It was ſaid allo, that 
caitle for the plough and pail are not tithable ; ſo there 
the uſe detetmines: But this is not a predial, but a-mixt 
tithe, which the pariſhiuner is not obliged to ſet out at 
a particular place or time; and the parſon receives it in 
another manner, by taking the tenth part of the profits. 
In many caſes it is impoſſible to ſay, to what uſes the 
wood may be applied: the owner may fell it ſtanding, 
the buyer to cut it; and if ſo, how is the intention to 
be known ; and in many counties where timber is very 
plentiful, there it is often cut down and uſed as fuel; 
and if the uſe and application was to prevail, it would 
make two different common laws of tithe, and this with- 
out any cuſtom, The law for tithes of wood is a poſi- 
tive law; to wit, that of all timber trees of 20 years 
growth or upwards, whether timber by law or cuſtom, 
no tithe is to be paid, either of bodies, lops, or tops, It 
has been much controverted, whether the ſtatute of ſyl- 
va czdua is a new law or only declaratory of the com- 
mon law : the latter is now the ſettled opinion ; for the 
words of the ſtatute are, it hath been w/ed of old, In the 
ſtatute the wood is particularly mentioned, and its age 
and growth ; but not one word is ſaid of the uſe; and 
the. opinion of all the courts upon the conſtruction of 


this ſtatute has been, that where the tree is timber, by 
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law or cuſtom, of 20 years growth or upwards, it is ex- 
empt. And in 2 Inff, 642, 643. the rules are very par. 
ticularly laid down. Theſe rules have not been contra» 
dicted, except in the cafe of germins that came from old 
ſtools, and which is the caſe of molt coppices. in Eng- 
land. But it is aſked, what difference is there, if ger- 
mins grow from trees entirely cut down, or from trees 
that have been lopped F I anſwer, that the difference is 
great ; for in the caſe of germins that come from ſtools, 
no tree remains from whence the privilege is derived; 
but in the caſe of lops and tops the tree remains, and ſo 
does the privilege, I come now to conſider the caſes 
cited againſt this doArine by the counſel for the plaintiff, 
The caſe of Man and Somerton, 1 Brownl. 94. is not 
applicable to the preſent caſe. The caſe of Hawes and 

Cormuall, 1 Lev. 189. is this; * Wood cut for firing 
6+ tho” above 20 years growth, ſhall pay tithes; and fo 
« pollards, of above 50 years:” But this is very ſhort 
and imperſectly ſtated, and is not ſupported by law at all; 
and by report of the ſame caſe in 1 Sid. it is ſaid, that 
the wood was coppice wood ; and by the determination, 
moſt probably it was lo, and therefore proves nothing for 
the plaintiff. But it is ſaid, there is no difference be- 
tween pollards and underwood, for, pollards are not tim- 
ber: But [| anſwer, that pollards having gained this pri- 
vilege, always retain it; and the bodies of pollards may 
ſerve to many uſes as timber doth ; and if dotard trees 
are privileged, much more ought pollards. The next 
caſe cited was that of Briggs and Martin, which was on 
a bill for lops and tops of old pollard and dotard trees; 
and an account was accordingly directed: But on what 
this was founded, does not appear, nor whether theſe 
pollards were under the time of privilege or not; and 
what makes this caſe the more extraordinary is, the de- 
cree in the caſe of Northley and Colbe in the very next 
term, and it is directly contrary ; and the only way of 
-reconciling theſe two caſes is, that in the firſt caſe it muſt 
have appeared that the pollards were cut before 20 years 
growth. Greenaway and the carl of Kent was the next 
caſe, and moſt principally relied on; and the ground of 
this decree was, that all wood, even above 20 years, that 
was cut and corded, ſhould be tithable ; and goes further 
than any caſe before or ſince : but the lord chief baron 
Ward in that caſe was of a quite different opinion, and 
made a learned argument againſt the decree; but the 
other three barons differed from him; therefore, l ry 
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this was not @ uniform authority; and I think the chief 
baron Ward's was the beſt opinion: baron Price's rea- 
ſons in that cauſe do not ſatisfy me at all ; when he was 
conſidering the ſtatute of ſylva cædua, he ſaid, that an- 
cient ſtatutes muſt be conſtrued according to the intent, 
and not literally; and that great wood does not in its 
ſtcia ſenſe mean trees of this ſort, but ſuch wood as is 
applicable to large buildings; which is in effect to ſay, 
that a tree which in its nature is timber, yet if it is not 
large, and is applied to firing, ſhall be tithable: another 
ground that he went upon was, the ſtatutes relating to 
the rules of felling of wood, but theſe ate rules laid 
down oniy for the preſervation of timber, and cannot be 
applicable to tithes that are demanded of them ; and up- 
on the whole, this determination is directly contrary to 
all the other authorities; for there is a /empus conflitutum, 
and that cannot be departed from; and Iwill ſay further 
that there has been no precedent ſince to follow it; for 
as to that caſe of Bibey and Huxley, that is rather againſt it. 
If theſe trees now in queſtion, were lopped and made pol- 
lards before: 20 years growth, and ſo have continued to 
be lopped, then they will be liable to tithes: But this is 
a queſtion of fact proper to be tried, being tuo much 
for me to determine upon the evidence now laid before 
che court : I am rather inclined to think that they were 
not, for the plaintiff himſelf in bis bill has ſtated them 
to be ancient pollards and large. The ſecond queſtion re- 
lates to the tiches of beeches, both bodies and branches: 
And it is not diſputed, but that this wood is above 20 
years growth: And then the matter of fact mult be tried, 
whether it is timber by the cuſtom of the country: Aad if 
ſo, it will be exempt z otherwiſe it muſt pay tithes (a). 
[After all, it muſt needs be difficult oftentimes preciſe- 
ly to determine the age of oaks, aſhes, and other trees; 
which ſpring frequently from ſeeds ſhed upon the ground, 
of which no account is, or can be, kept by the owner ar 
any other. In many. places where wood is plentiful and 
grows freely, it is the cuſtom to eſtimate the ſame by 
meaſuring tound the middle part of the tree: and if it is 
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th. 


(z) S. C. Amb. 130. where it is ſaid that the oak pollards 
were 200 years old, and that the court afterwards, at the de- 
fire of the plaintiff, directed iſſues. Theſe, according to the 
opinion of Lord Hardwicke, ſeem to have been—1. Whether 
the oak and aſh pollards were lopped before they were 20 
years old, —2. Whether, time out of mind in the pariſh of 
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24 inches in circumference, it is deemed of 20 year; 
growth ; if under that meaſure, it is accounted underwood, ] 
But only oſ wood 6. Of wood not fit for timber, tithes ſhall be paid, 
— not fit for tim- As of hazel, birch, willow, whitethorn, holly, alder, ma- 

| ple, aſp, hornbeam, and ſuch other like trees of baſe and 
inferior nature, and unfit for buildings; of theſe tithes ſhall be 
paid, thoꝰ they be above ao years growth. 1 RolPs Abr. 640.(a) 

Yet the ſcarcity of other timber (as hath been ſaid) 
and cuſtom of the country to put ſuch trees to the 
uſes of good timber, may free them, being of twenty 
years growth or under, from payment of tithes; as bath 
particularly been adjudged of aſp, cherry tree, and other 


488 
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like trees in Buckinghamſhire: fo of willows in the - 


county of Southampton.” 

No tithe of the 7. And if a man cut down a coppice wood, and thereof 

roots of trees. pay his tithes, and afterwards before any new branches 
ſpring out, he grubbeth up the roots and flubbs of the 
wood, he ſhall not pay tithes thereof, for that they are 
parcel of the frank tenement, and not anoually renewing, 
1 Rolls Aör. 637. 

Nor of wood for 8. Alſo trees cut only for mounds, plough gear, hedg- 

1 ing, fencing, fuel, maintenance of the ploveh or pail, are 
not tithable. 2 77%. 655. 

But this is to be alleged, not abſolutely, that by the 

Jaw of the land wood fo applied ſhall not pay tithe; but 
ſub modo, that is, that the parſon hath ſome conſidetation 
for it, or at leaſt that the houſe is for maintenance of huſ- 
bandry, by reaſon of which the parſon hath more plentifu! 
tithes, By which rule, if a man hath zn houſe of huſ- 
banery with lands, and demifing the lands, reſerveth the 
houſe, tithe of firewood is payable. Gib. 686. 

Nr ſor hurdles For ofiers employed in dendken for theep, no'tithe 

of ſheep. ſhall be paid. Grb/. 684, © 

Nor. ſor bop 10. If wood be cut to make bop poles; and ſo employ- 


poles, ed, no tithes are due, where the parſon or vicar hath tithe 
hops. Bunb. 20. 

For moking 11. If a' man cut down wood, and AY it to who 

brickss rick for the reparation of his houſe within the pariſh, for 


the habrtation of himſelf and his family'; no tithes ſhall be 
paid for this, inaſmuch as the parſon hath the benefit of 
the labour of his family, 1 R, Abr, 645. 

But if a man cut down wood, and .burn. it to make 
bricks for the enlargement of his houſe within the pariſh, 

more than is neceſſary ſor his family, as for his pleaſure 
and delight, de ſhall pay tirhes for this, Avcording'y, 


(a) Ste Plonod. 470. Soley v. Melins," 


ni 4 


where 


Tithes. 
where the plaintiff in prohibition bad affirmed, that he 
burned it for the reparation and enlargement of his hauſe, 
generally, without ſaying for the neceſſary habitation of 
his family, a conſultation was awarded; for the court 
ſaid, that by this ſurmiſe he might build a caſtle, and yet 
pay no tithes, 1 Rolls Abr. 645. 

12. If a man pay tithes for the fruits of trees, and af- 
terwards cut down the fame trees, and maketh them into 
billets or faggots, and ſellerh them; he ſhall not pay 
tithes for the billets or faggots, for that this is not a new 
increaſe, 2 fl. G21. 1 Rolls Abr. 641. 

13. Concerning nurſeries, or trees tranſplanted, it 
bath been reſolved, that where the owner dug them up, 
and made profit of them, and fold them in another pariſh, 
tithe ſhould be paid thereof: and if the owner ſells them, 
and pulls them up himſelf, the owner ſhall pay the tithes ; 
but if he fell them particularly to another, the vendee 
ſball pay the tithes. Gi % 683, 684, God. 431. (5) 

14. When wood is tithable, it is ſet out while ſtand- 
ing, by the tenth acre, pole, or perch; or when cut down, 
by the tenth faggot, or billet, as the cuſtom hath been, 
Wood. b. 2. ., 2, Or, if there be no cuſtom, then the 
general rule ſeemeth to be, ſo ſoon as the tenth can be ſe- 
vered from the nine parts. 

Where a wood is cut, cooſifting of the loppings of 
reat trees and of underwood, and the proportion on one 
de or the other ſide is ſo ſmall, as not to quit the charge 

of ſeparating ; it is ſaid, that the whole ſhall pay tithe or 
be diſcharged, according as the greateſt part is tithable or 
not tithable. Gzb/. 667. 

But this can only be an argument of convenience; and 
cannot in any reſpect alter the nature of the tithe, 

15. Of underwoods fold ſtanding, the tithe ſhall be 
paid, not by the ſeller, but by the buyer. God. 455. 
Deg. p. 2. c. 4. 

But if a man ſell wood to another, and the vendee 
burneth it in his houſe: in this caſe, it is ſaid, that the 
vender ſhall be charged for the tithes, and not the ven- 
dee; for that no tithes are due for wood burned in one's 
houſe, + By the civil law, it is ſaid, that the parſon hath 


ä 


— — 


(5) See Grant v. Hedding and Ball, Hardr. 380. and Eg. 
Ca. 4b. 366. by which authorities it does not appear to be 


material, whether the trees were ſold and tranſplanted in the 


election 


{ame pariſh or another. 


8 


ad- 
deo 


ed of by the laws of this land. ſ. 1. 
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election to ſue either of them; but this is againſt the com · 
mon law. 1 No, Abr. 656, 
lla ſhort the matter ſeemeth to be plainly this: That 
be ſhall pay tithe, to whom the other nine parts belong 
when the tithe becomes due. ] 
16. A preſcription by one, to pay but three farthings 
for the tithe of all willows cut down by him in ſuch a 
pariſh, was declared to be ill; becauſe if he cut down all 
the willows of other men too, only three farthings ſhould 
be paid for all: but to have preſcribed for all willows cut 
down upon his own land, would have been good. God. 69. 
It is a cuſtom in ſome places, to give an heatth penny 
for eflovers burnt; by which they are free from the tithe of 
wood burnt for fuel. Bh. 57. 


V. Flax and hemp. 


Flax hath been adjudged to be (mall tithe; and ſo to 
continue, notwithſtanding its being ſown ia large fields. 
G1b/. 680. 

Concerning which, by the 11 & 12 #7. c. 16. it is 
enacted as followeth: Whereas the ſowing of hemp and 
fax is and would be exceeding beneficial to England, by 
reaſon of the multitude of people that are and would be 


employed in the manufacturing of thoſe two materials, 


and therefore do juſtly deſerve great encovragement ; and 


whereas the manner of tithing hemp and flax is exceeding 


difficult, creating thereby chargeavle and vexatious ſuits 


and animoſities, between parſons vicars impropriators and 


their pariſhioners: for remedy whereof, it is enaQted, 
that every perſon who ſhall ſow any hemp or flax, ſhall 
pay to the parſon viear or impropriator yearly the ſum of 
five ſhillings and no more, for each acte of hemp and flax 
ſo ſown, before the ſame be carried off the ground, and ſo 


proportionably for more or leſs ground ſo ſown; for the 


recovery of which ſum or ſums, the parſon vicar or im- 
propriatof ſhall have the common and uſual remedy allow- 
© Provided, that this ſhall not extend to charge any lands 
diſcharged by any modus decimandi, ancient compoli.iun, 
or otherwiſe diſcharged of tithes by law. ſ. 2. 


VI. Madder. 


By the ſame rule that che tithe which proceeds from 


tbings newly introduced into England hath been adjudged 
10 


to be a ſmall tithe, the tithe of madder may be deemed alſo 


a ſmall tithe, 
Concerning which, by the 31 C. 2. c. 12. (which was in 


Force for fourteen years, and by the 5 G. 3. c. 18. is conti- 


nued for fourteen years further) it is enacted as followeth: 
Whereas madder is an ingredient eſſentially neceſſary in 


dying and in callicoe printing, and of great conſequence 


to the trade and manufactures of this kingdom, and may 
be raiſed therein equal in goodneſs, if not ſuperior, to any 
foreign madder ; therefore, for the encouragement of the 
growth thereof, it is enacted, that every perſ en who ſhall 
plant grow raiſe or cultivate any madder, ſhall pay to the 
parſon vicar curate or impropriator of the pariſh or place, 
the ſum of five ſhillings an acre and no more, and ſo pro- 
portionably, in lieu of all manner of tithe of madder; 
for the recovery whereof, the-parſon vicar or impropriator 
ſhall have the common and uſual remedy allowed of by 
the laws of this realm. ſ. x. | 

Provided, that no madder ſhall be carried off the ground 
on which it grows, before payment of the ſaid ſum herein 
directed in lieu of tithes. ſ. 2. | 

Provided alſo, that this ſhall not extend to charge any 
lands diſcharged by any modus decimandi, ancient com- 
poſition, or other diſc harge of tithes by law. ſ. 3. [Ex- 
pired. ] 


VII. Hops. 


Hops pay a prædial tithez and regularly are accounted 
among ſmall tithes, God. 414. 

Thus in the caſe of Franklyn and the taſter and bre- 
thren of Se. Croſs, T. 1721 ; the vicar being endowed of 
ſmall tithes, it was decreed, that he was thereby intitled 
to hops, being a ſmall tithe, tho' of growth fince the en- 
dowment. Bunb. 79. | 

Tithes of hops are not to be paid till after they are 


picked, and before they are dried; every tenth meaſure. 


Bunb. 20. (c) 
n 


— — 


(e) It has been held—1. That where the parſon had tithe 
hops; no tithes ſhould be paid for the poles which were uſed 
in the hop yard ; and a queſtion arifing, whether the parſon 
ſhould have tithes of the bark of the poles, the bark being 
ſold ? by Lechmere he ſhould ; but the chief baron and the 
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In a late eaſe (2), Mr. Chandler, planter at Maidſtone in 
Kent, having ſet forth the tithe of his hops by the tenth 


pole unpicked, Mr. B the impropriator brought this 


matter before the court of exchequer; where after long 


debate of counſel on both ſides, and reading three former 


. decrees, the court again declared this method of ſetting 
forth to be illegal. | 


And, finally, in the caſe of Muſtan and Tyers, May 
17, 1763. Mr. Tyers, having planted a conſiderable 


number of acres with hops in the pariſhes of Mickleham 


and Darking in Surry, of both which pariſhes Mr. Wal. 
ton was incumbent, offered to pay him after the rate 
of 20 l. an acre for the tithe thereof; which Mr. Walton 
refuſed. Whereupon Mr. Tyers gave him notice, that 


on ſuch a day he would begin to gather his hops, and 


would regularly ſet out every tenth hill thro all his hop 
plantations. as the tithe thereof, by ſevering the bind of 
the hops from the ſoil, and leaving the ſame on the poles ; 
and that he would in the fame manner daily ſet out the 


4ithe of his hops, in order that Mr. Walton's agent might 


be preſent at the teſpective times of ſetting out the tithe, 
and might carry away the ſame in due time. Mr. Wal- 
ton ſaid, that this method of tithing was new and contra. 
ry to law, and that he would not take the tithe in that 
manner; but that he expected the whole crop ſhould he 
gathered, and afterwards meaſured in baſkets, and that 
every tenth baſket of hops, after being ſo meaſured, ſhould 
be ſet out for the tithe thereof, This Mr. Tyers refuſed 


to do, and proceeded according to his notice to ſet out 


the tithe in the manner abovementioned ; leaving every 
tenth hill ungathered, having cut or ſevered from the foil 


the binds or ſtems on which the hops on every ſuch tenth 
bill grew; and renewed his notice daily whilſt his hop 


gathering continued. Mr. Walton did not meddle with 
the tithe ſo ſet out; and after the hops had continued for 
ſome months upon the poles on every tenth hill as afore- 
ſaid ungathered, and ſo became ſpoiled and rotted, Mr. 
Tyers brought an action for damages againſt Mr. Walton, 


—_— 


— 


other barons e contra, for the poles being privileged, the bark 
mall be ſo too. Bate v. Spacking, Bunb. 20. 2. That for fuel 
ſpent in fire to dry hops, tithes ſhould be paid; becauſe the 
pariſon had no benefit by that, the tithes being paid before 


they were dried. 1 Freem, 334. 


(% Anno 1720; according to Mr. Rayner, Intrad. xxv. 
11 foraſmuch 
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Tithes. 


foraſmuch as he was thereby hindred from dreſfing and 
cultivating his hop plantations. Upon this, Mr. Walton 
file his bill in the exchequer againſt Mr. Tyers, thereby 
inſiſting, that the manner in which Mr. > tas. bad fet 
out the tithe of his hops, by leaving the hops on every 
tenth hill, and fevering the binds from the ſoil, was not 
# proper method for ſetting out ſuch tithes ; but that the 
tithe of hops ought by law to be ſet out after the fame are 
picked from the bind or ſtem. And, on heating, the 
court declared, that the method of tithing hops infifted' 
on by the defendant in his anſwer, is not a good ſettin 

out of the tithe of hops; but that hops ought to be picked 
and gathered from the binds, before they ate tithable. 
Mr. Tyers appealed to the hbuſe of lords; ſetting förth, 
that the manner of ſetting out the tithes by the adinea- 
ſurement of the hops in baſkets, would be very pteju- 
dicial and inconvenient to both parties, as the hops Fer 
means would be neceſſarily bruifed, the flower and condi- 


tion thereof hurt, and the hbps thereby very much da- 


maged ; that it bath been üſual of late years, for hop 
planters to direct their gatkerers to pick ot aſſott their 
hops into different pokes; according to their different de- 
greed of © finetieſs and colour, to wit, the e and the 
brown; and ſuch aſſortment is the moſt material and ex- 
penſive part of the manufacturing of hops, thrice as 
muell time and expence being required in picking and 
aſſorting hops into two different parcels, as is neceſſary in 
picking them into one poke wben firft gathered; and 
that it is unreaſonable, that perfons claiming tithes ſhould 
have the benefir'of this part of the manufactute of hops, 
which coſts about 5 l. an acte, without making any al- 
lowkinee, or contributing any ſhare to the expence; and 
praying relief, for theſe (amongſt other teaſons): Firſt, 
There is no poſitive law, to regulate tlie manner of tith- 
ing hops; neither is it fixed by imme morial uſage or cuſ- 
tom ; the detetminations of courts relating thereto have 
been vartous ; and thereſore that manner of tithing ſeems. 
moſt juſt and equitable, which is both the leaſt prejudi-, 
cial to the owner; and moſt beneficial to the parſon or 
impropriator. Secondſy, The manner inſiſted on by the 


reſpondent” by pitking and then ſerting ont the tithes by 


admeuſurement in baſkets,” is ſo very detrimental to the 
planter, that if inſt mevitably be the ruin of the plan- 
tation of ' H6ps, the cultivation whereof is of extenſive 
benefit te this kingdom: The method inſiſted on by the 
appellant is undeniably fair and equitable, not liable to 
aby fraud Whitſoever ; whgreas the method infifted on by 
wi Tn on , 
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Tithes; - 

the reſpondent is ayowedly oppreflive and injurious, in no 
wiſe productive of any benefit, or preventive of any 
fraud. Mr. Walton, the reſpondeat, hoped the de- 


cree would be affirmed, (amongſt other reaſons,) for theſe 


following: Firſt, the ſetting out the tithe of hops by 


meaſure after they are picked from the bind or ſtem, is 


the faireſt and moſt equal method, and liable to the leaft 
inconvenience ; whereas the method of tithing contend- 
ed for by the appellant, by every tenth. hill, would be 
Hable to great fraud, in as much as the planter of hops 
would have a right to ſet out for tithe every tenth, bill to 
be computed from the place he began at, and be, might 
any year determine before he manured his hop ground 
where he would begin to ſet out the tithe, and thereby 


would certainly know every tenth hill thro' the whole 


plantation, and might negle& to manure or improve them 
ſo much as the other hills, which would be unjuſt and 
unreaſonable. Secondly, The method of tithiag con- 
tended for by the appellant, would give occaſion to ma- 
ny diſputes and controverſies; as the hops growing on 
one hill are apt naturally to intermix with the hops grow» 
ing en the hills adjoining, ſo that it is ſcarce poſſible to 


ſever the one from the other intite; and the owner of 


tithes, or his agents, or ſervants, exerciſing the right of 
entring into the hop grounds, and pulling up the planter's 
poles, muſt frequently furniſh, matter for ſuits and vexa- 
tions; Which would be inconvenient both to the owner. 
of the tithes. and the pariſhianers. Thirdly, The appel 
lant hath not made the leaft proof, that the tithe of hops 
was ever ſet out before they were picked from the hind, 
or ſtem, or that they were tithed by the tenth hill (which 
is the method of tithing he contends, for) ; but on the 
contrary, in many inſtances, where, the method of ſettin 
out the tithe hops has been diſputed or brought in queſ- 
tion, it has been uniformly determined and adjudged, af- 
ter ſolemn argument, that the tithe of hops by law ought 
to be ſet out by meaſure, after they are picked from the 
bind or ſtem, And the decree was affirmed hy the lords (e). 
There, can be no modus for tithe. hops, becauſe. the 
court will take notice, that hops have not been ancient 
but uſed in beer of lace times only, being firſt introduced 
into England about the year 1524. Vet a, preſcription 
to pay ſo much in lieu of all ſmall tithes, may include 
hops and other ſuch ſmall things which have come in 
uſe of late years: Malſ c. 49.  Bunb, 20. WY 


* (e) 5 Bro, P. C. 99 


—_ _- 


„ 


711. Ram 


Tithes, 


III. Roots and garden herbs and ſeeds; as turnips, | 


| parſley, cabbage, ſaffron, and fuch lite. 


Out of gardens is paid tithe of all garden” herbs and 


plants 3 as parſley, ſage, cabbage, turnips, ſaffron, and 
the like: Which ate ſmall tithes, and may be demanded 
in Kind. Bund. 10. T 


So potatoes are a (mall tithe z and conſequently due to the 


vicar, whete he is endowed of the ſmall tithes: and w 


gathered, the tentb part muſi be ſet out. 2 
So alſo turnips; which, when pulled, ought to pay 


tithes tho' never fo often ſowed, and tho' upon the ſame 


laad, As, in the caſe of Benſon impropriator of Bromley 


St. Leonard, Middleſex, againſt H#athins and others, H. 


3 G. The court declared the tithe of turnips: to be 
due toties quoties, tho" ſevered never ſo often in the ſame 
Cake a 1G 41 1] 

: AH. 6 GC. Craw tenant- under the church of Rochefter 
of the tithes in the hamlet of Modingham in the pariſh 
of Chippinhurſt in Kent, againſt Stoddart, The court 
declared that tithe of turnips ſowed after corn, and eaten 
by- unprofitable cattle, to be due; tho” it was urged to 


be an improvement of the land, and that the parſon has 


the benefit of it the next year, 

T. 9 C. Harwood vicar, of Erith in Keat, agaiaſt 
Rail/lon., The court declared tithe to be due of turnips 
lowed after. corn in the ſame year, and fed upon on the 
land by barren cattle. : 


So. in the caſe of Swinſen and Digly, H. 1731; it was 


declared by the court, that where land is ſown with tur- 
nips after the corn is cleared, and fed with ſheep. and 
barren- cattle, / tithes ſhall be paid of ſuch turnips ; altho” 
in this caſe it was inſiſted upon for the defendant, 
that the ſoil in that county, to wit, in Staffordſhire, is 
dry and ſandy, and that this method of huſbandry im- 
proveth the land, ſo that the plaintiff had thereby beitet 
tithes of corn, and had before received the tithes of lambs 


and wool of the ſheep fo fed: But the court overruled 


this defence, and ſaid it amounted to a non decimando as 
to turnips. Bunb. 314. 

That is to ſay, if the cattle are fed upon the turnips 
unſevered from the ground, an agiſtment tithe ſhall be 


paid for ſuch cattle; But if the turnips are ſevered * 
dhe 
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Fruits of 
orchards, 


Tithes. 


the ground, then the tithe in kind of ſuch turnips ſhall be 
due from the ſeverance (/). TA 

If tobacco: be planted here, the tithes thereof are ſmall 
tithes. Godb. 366. | | | 

Saffron alſo is tithable, tho gathered but once in three 
years. "Word; 6. 2. c. 2. f 36G 


 And-it is a prædial ſmall tithe : for where the parſon 


had the great tiches, and che vicar the ſmall, and a land 
which had been ſown with corn was ſown with ſaffron, 
the tithe was adjudged to the vicar as a ſmall tithe, not- 
withſtanding the ſtatute of the 2 Ed. 6. c. 13. that tithes 
ſhall be paid in ſuch manner as they haye been for forty 
years paſt, Gibſ. 685. dy) 

Moft commonly, a certain conſideration in money is 


aid in lieu of the tithes of gardens, either by cuſtom, or 


agreement with the parfon. If the cuſtom be a paro- 
chial cuſtom; or extending to gardens throughout the pa- 
riſh ; the enlargement of a garden doth not make tithe due 
in ſpecie : but otherwiſe, if it is a ſpecial preſcription for 
this or that garden. And the ſame thing is to be ſaid of 
orchards. Accordingly, in the forementioned caſe of 
Franklyn and the maſter and brethren of St. Groſs, it was 
decreed by the court, that a penny for gardens and 
ofchards, can only be for ancient gardens and orchards, 


TIX. Fruits of trees, as apples, pears, acorns. 


1. Fruit of trees, as apples, pears, plums; "cherries, 
and the like, are prædial tithes, to be paid in kind when 
they are gathered; unleſs there is ſome modus or rate 
tithe paid in lieu thereof. God. 408. I. ov 
Which fruits if they ate ſtolen, and not gathered by the 
owner, the parſon as well as the owner ſhall bear the loſs: 
But if the owner doth ſuffer a ſtranger to pull or take his 


fruits, the tithe fhall be anſwered. Hel. 100. 
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.( f) Eathard v. Brown, Dowfng, and others, in the exche- 
quer, Hil. 9 V z. ex Reg. Lib. The defendant Dowfing 


admitted that he bad ſeveral roods of turnips; but ſaid, that 
he ſold none, but fed his cattle therewith; and that the plain- 
riſf ooght not to have tithes for the fame; that he had tithes 
of calves and ather tithes of cattle But the Court decreed 


1 


an"account of the tiches of the tutnips ſeveted and drawn. 
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Tithes, 
If the foil of an orchard. be ſown with any kind of 


grain, the parſon ſhall have the tithe of the fruit trees and 
of the grain, as allo of the graſs or hay ; for they are of 


ſeveral and diſtin kinds, 1 Rt Abr. 642, Deg. p. 2. 


c. 3. God. 412. 

2. Dr. Godolphin ſays, maſt of oak or beech, if ſold, 
the tenth penny is payable for the tithe thereof ; but if 
eaten by ſwine, then the tenth of the value or worth 
thereof, God. 417. 

And fo Lindwood ſaith, if the ſaid fruits {hall be ſold, 
there ſhall be paid the t-nth penny. and if they be not 
ſold, but the hogs do feed thereupon, then the owner of 
the hogs ſhall pay the tithe according to the value of ſuch 
fruits. Lindu. 200. | 

And there is a writ of conſultation in the regiſter for the 
tithes of pannage. And lord Coke ſays, for acorns tithes 
ſhall be paid, . becauſe. they renew yearly. Aod in Rey- 
nild's caſe, T. 2 Ja. it was ſaid, that of acorns ſevered 
tithes are payable. Gib/. 676. Ms. 762. | 

But where the caſe was, that the acorns dropt from the 
trees, and the hogs eat them, a diſtinction was made that 
they ſhall not be tithable, unleſs gathered and ſold, 
Het. 27. Litt. 40. Gi. 676. 

In ſhort, the caſe of acorns ſeemeth not different from 
that of other things tithable; if gathered, they ſhall pay 
tithes in kind; and the tenth penny, or 28. in the pound, 
in all ſuch like caſes, is not to be caphdered as excluſive 
of the tithes to be paid in kind, but only as a reaſonable 
ſatisfaction when the pariſhioner diſpoſeth of his whole 
produce .unſevered. And where the acorns are not ga- 
thered by the owner, but ſuffered to be fed upon as they 
drop; the caſe ſeemeth to fall under the ſame equity, as 
where turnips are fed upon by unprofitable catile, tor which 
an agiltment tithe ſhall be paid (g). 


—— 


— 


(g) Whether pine apples, and exotic ſhrubs, and trees, 
reared in hot-houſes, ſhavld pay tithe in kind, was much agi- 
tated in the caſe of Adams v Hewit and others, from the pa- 
riſh of Kenfington. But the caoſe upon the appeal turned 
principally upon the following queſtion put by the houſe of 


lords to the judges, vin. Waether notice given on the 8th 


day of Sept. was aſufficient notice to determine a compobition 


for tithes {rom year to year, ſuch year commencing on the 


29th of Sept? In anſwer to which Mr. Juſtice Gould deli- 
vered the unanimous opinion of the judges preſent, ** That 
ſuch notice was by no means ſufficient,” See 3 K » 965» 


et /eq. | 
Vor, III. Kk X. Cabot, 
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X. Calves, colts, kids, Pigs. 


The tenth calf is due to the parſon of common right, | 


to be taken when it is weaned, and not before: and it is 
recoverable in the ſpiritual court, as appears from a writ of 
conſultation in the regiſter. And in caſe there are fewer 
than ten, it hath been adjadged a good cuſtom (which evi- 
dently did ſpring from the canon law), that if there are 
ſeven, the parſon ſhall have one calf; if under ſcven, 


then an halfpenny, or what cuſtom ſhall direct for each 


calf. Gib/. 708. 
But in moſt places, as it ſeemeth, at this day, the cuſ- 
tom hath obtained (which is the proper rule in all ſuch 
caſes, and is equitable in itſelf) that if there are five, the 
parſon ſhall have the value of half a calf, lamb, or other 
ſuch like; if there are ſix, he ſhall have one intire; and 
ſhall receive or pay out teſpectively a proportionable ſum, 
for each number under five or above fix, 
The canon law leaves it to the choice of the parſon, 
when they are under the full number, whether he will 
proceed in the like manner, or let them run on till one 
becomes due in the enſuing year; but the common law 
will not allow of this, becauſe tithe muſt be paid annually, 
1 RelPs Abr. 648. 

Thus in the caſe of Egerton and Still, T. 1725. it was 
decreed, that where there are above ten calves, lambs, 
pigs, or the like; the tithe of the odd number above ten 
ſhall be paid according to the value, and not be carried 
over to the next year, Bunb. 198, | 

Colts are tithable in the fame manner as calves.— 
Gib/. 678. 

Alſo tithes of pigs is to be paid in the ſame manner as 
tithe of calves. Gi. 684. AY 

And generally, the time of payment of the tithe of 
calves, colts, lambs, kids, pigs, and ſuch like young of 
cattle, is when they are ſo old that they may be weaned, 
and live without the dam upon the ſame food that the dam 
eateth ; unleſs the cuſtom of the place confine the pay- 
ment to any certain time or age. Deg. p. 2. c. 6. (5) 
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() Vide Crof?'s caſe, in/ra AI. 2. a cuſtom o tithe lambs 
when three weeks old was held to be onreaſonable and bad. 
Reynolds v. Vincent, Bunb. 113. But in Brinklow v. Edmunds, 
Bunb. 30%, a cuſtom to deliver the tenth lamb and pig 
on St. Mark's day was fupported, becauſe the parſon had the 


| benefit of chuſing his one after the pariſhioner had taken 1 


certif 
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And as the parſon is to have the tithes of the young and 


zacreaſe of the cattle, ſo he on his part is to obſerve the 


cuſtom of the place, for the better propagation of their in- 
creaſe; otherwiſe any pariſhioner grieved may have an 


action on the caſe againſt him. As in the caſe of Nelding 


and Fay, 7. 39 Elz. An action upon the caſe was 
brought againſt the defendant as parſon of Quarbey in the 
county of Southampton, declaring that withia the pariſh 
there is a cuſtom, that the parſon at all times of the year 
had uſed to keep a common bull and a boar, for the com- 
mon uſe of the kine and ſows of the pariſhioners, for the 
incteaſe of calves and pigs within the pariſh ; and that the 
defendant being parſon there, had neglected to keep them 
by reaſon whereof, the plaintiff being an inhabitant had 
loſt the increaſe of his cattle, And the court was of opi- 
nion, that this was a reaſonable cuſtom, and that every in- 
habitant, prejudiced by the not keeping the bull and boar 
might maintain the action. Cra. El. 569. 

And the like was decreed in the caſe of Phillips and 
Symes, T. 1724. Bunb. 171. 


XT. Wool and lamb. 


1. Wool and lamb are generally reckoned mixt ſmall 
tithes. Gib/. 682, 686. 

2. Tithe of wool de jure is due at the time when it is 
clipped z but by. preſcription it may be ſet out all together 
at another time. Wat. c. 50. 

Regularly, the time of payment of the tithe of lambs 
(as was obſerved under the laſt head) is, whea they are 
weaned, and can live without the dam; unleſs the cuſtom 
of the place be otherwiſe. God..416. Bunb. 133. 

In the caſe of Heaton impropriator of Garnthorp in 
Lincolaſbire againſt Regal: The defendant inſiſted on a 
cuſtom in that -pariſh, to ſet forth tithe lambs on the 
fickt of May. But the court diſallowed of it, for that they 
were not fit to live without their dams, as appeared by the 


depoſitions in the caſe, And it was referred to three 
neighbouring juſtices of the peace, to inquire what was a 


fit time for ſeiting forth tithe lambs in that country; who 
certified the firſt of Auguſt in their judgment to be a 
proper time, And the court approved of it. 

So in the caſe of Crofts, rector of Upper Clatford in 
Hampſhire. The defendant inſiſted on à cuſtom in that 
pariſh; to ſet forth tithe lambs at St. Mark's day. The 


court declared it to be a void cuſtom, and that the time 


K k 2 for 


A mixt ſmall 
tithe. 


At what time 
due, 
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for ſetting forth tithe lambs is, when they are fit to live 
without their dams, and thrive on the ſame food that their 
dam lives on, and when the owner weans his own, 

T. 9 G. Reynolds rector of Stoke Charitie in Hamp- 
ſhire, againſt Vincent. The defendant inſiſted on the 
fame * with that before inſiſted on at Upper Clat- 
ferd. Which, on citing the two former decrees, and 
hearing counſel on both ſides, was again ſet aſide for the 
ſame reaſor. | n e 
Upon the whole, one preciſe determinate day cannot be 
equally applicable to all places and ſeaſons. This muſt 
depend in ſome meaſure upon the ſituation of the country, 
the time of putting their ewes to the ram, and the for- 
wardnefs or backwardneſs of the ſeaſon in general. What 
cometh neareſt to the matter, where there is no ſpecial 
cuſtom concerning the ſame, ſeemeth to be, what was 
declared by the court in the caſe of Upper Clatford above- 
mentioned; namely, that the propereſt time for the par- 
ſon to take the tithe is, when the owner weaneth the reft: 
for it is not ſuppoſable, that the owner will wean his lambs 
ſooner, or keep them with che ewes longer than they are 
fit to be weaned ; the former being a prejudice to the lamb, 
and the latter to the ewe (i). | 
3. In the cafe of Vilſin and the biſhop of Carliſle, T. 
13 Fa. Wilſon brought a prohibition againſt the biſhop, 


who held the liviog of Grayſtock in commendam ; and 


ſaid; that there wes within the pariſh of Grayſtock this 
cuſtom for tithing of wool, that if any inhabitant have 
five fleeces of woot or above, he ſhall after the ſhearing 
and binding, up of the ſame, without fraud or deceit, pay 
to the rector (after notice given) the tenth part thereof, at 
the door of the manſion houſe of ſuch perſon inhabiting 
within the ſaid pariſh, without ſight or touch of the nine 
parts by the rector or his agent; and that the parſons have 
To accepted it. To this the biſhop demvurred in law. 


And it was adjudged for the biſhop with one conſent, 
For the fubRance of the prefcription is laid, that the very 
true tenth is and ought to be paid without fraud; which 


is not preſcribable, for it is common right. Then the 
ſole point preſcriptible is, that this is without view or 
touch of the nine parts; which is, in effect, repugnant to 
the other; for when you have laid the truth in the for- 
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mer part, you lay the way to fraud in the latter. For it 
is againſt common reaſon, that any man judge or divide 
for himſelf, and then take choice of his own diviſion; 
againſt the rule of partition laid down by Littleton; for 
the truth of the tenth depends on the, proportion it holds 
with the nine parts; and therefore for the pariſhioner to 
ſet out a part for the tenth, which he only affirms to be 
juſt, is to give him merely power to tithe as he liſts; and 
the preſcription were as reaſonable as to (ay plainly, that 
they might ſet out what tithe they pleaſed, And it is a 
weak anſwer to ſay, that if it be not a juſt tenth, he may 
refuſe it, and ſue for his due. For he hath no means to be 
aſſured whether it be true or not; ſo his ſuit may be cauſe- 
leſs; Sure he may be, it will be fruitleſs. But the law 
was provided, not to cauſe, but to prevent ſuits; and 
therefore provides, that things be done by indifferent means 
and perſons, that there be no juſt ſuſpicion of indirect 
dealing. Hob. 107. | 

So in the caſe of Chriftian againſt ren and others, MN. 
1732; on a bill by the vicar of Croſthwaite in the county 
of Cumberland for tithes, the defendants inſiſted on a cuſ- 
tomary manner of payment of tithe wool of the elder ſheep, 
by weighing the wool, and delivering the tenth part with- 
out fraud to the vicar, without his feeing or touching it: 
but this was over-ruled, on the authority of the aforeſaid 
caſe in Hobart, Bunb. 301. 

In the ſame caſe, the pariſhioners inſiſted, that they 
ought to pay no tithe of hog wool (that is, of the wool of 
ſheep of a year old); alledging that no tithe thereof had 
ever been paid; that the tenth lamb having been paid (or 
2 compoſition for the ſame}, the other nine ſhould not 
pay tithe of their woo! that ſame year; and inlifting fur- 
ther that a modus being paid for the tithe lambs, the 
ſaid modus included alſo the tithe of the hog wool. But 
the evidence not coming up to the proof of its being in- 
cluded within the modus, and the other allegations being 
plainly ſetting up a non decimando; it was decreed, that. 
the tithes of the hog wool ſhould be paid as well as of all: 
the other wool, (For it is clearly a new increaſe.) 

By a conſtitution of archbiſhop //incbelſea, it is ordained - 
as follows: Of the young of animals, as of lambs, we do 
ordain, that for fix lambs and under, fix half pence be 
given for the tithe; but if there be ſeven lambs in number, 
the ſeventh lamb ſhall be given to the rector for tithe ; yet 
ſo, that the rector of the church who taketh the ſeventh 
lamb, ſhall pay to the pariſhioner of whom he taketk the 


tithe three half pence in recompence; he that taketh the 
; | K K 3 eighth 
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eighth lamb ſhall give a penay ; he that taketh the ninth 
ſhall give an half- penny to the pariſhioner : or the reQor 
(if be pleaſeth) ſhall ſtay till the next year, until he may 
take a full tenth lamb; and he who ſo ſtayeth, ſhall take 


always the ſecond beſt lamb, or the third at leaft, of the 


How to be pro- 
portioned in dif. 
ferent pariſhes, 


lambs of the ſecond year; and this, for his ſtaying the 
firſt year. And fo it is to be underſtood of the tithe of 
wool. Lind. 191. | 

And theſe ſums, according to the value of money at 
that time, were computed as a reaſonable equivalent. 

But where it is ſaid that the rector ſhall have his elec. 
tion to take his tithe in that manner, or to let them run 
on till a lamb or fleece be due in the enſuing year, that is 
not allowed by the common law; for tithes muſt be paid 
annually. Deg. p. 2. c. 6. 

Alſo (as was obſerved before) cuſtom, which is a part 
of the common law, ſeemeth to have eſtabliſhed in moſt 
places, that the patſon ſhall have half the value of a lamb 
at five, anda lamb intire at fix, and ſhall receive or pay out 
proportionably for the numbers under five and above fix, 

If the cuſtom be to pay the tithe of wool by the pound, 
and there be under ten pounds of wool; in ſuch caſe a 
reaſonable conſideration ſhall be paid; becauſe being due 
de jure, a modus in non decimando cannot be allowed in 
any caſe. 1 RolP; Abr. 648. ( 

4. By a conſtitution of archbiſhop Finchelſea ; lambs, 
and other tithable young, ſhall be tithed proportionably, 
having regard to the different places, where they are be- 
gotten, brought forth, and nouriſhed, and to the times 
which they have continued therein. Lind. 197. 

And by another conſtitution of the ſame archbiſhop ; if 
the ſheep be kept in one pariſh in winter, and in, another 
pariſh in the fummer, the tithe ſhall be divided proportion- 
ably, according to the time that they ſhall continue in 
each pariſh. Lind. 194. | 

But no ſpace leſs than that of thirty days, ſhall be 
reckoned in the computation z that is to ſay, of thirty days 
together, and not by intermiſſion. Lind. 198. 

Whereupon Dr. Wood obſerveth, that if lambs are 
yeaned in another pariſh, and do not tarry there thirty 
days or more; no tithe is due for them to the parſon of 
that place. Wed, b. 2. c. 2: 

And Dr. Godolphin ſays, if ſheep ſtray out of one pa- 
rich into another, and there yean, no tithe is payable for 
this to the parſon of that place; but if they go there for 
thirty days or more, for this a rate tithe is pavable to that 
place ; for, for ſheep removed from one pariſh to _ 
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each parſon muſt have tithe pro rata: but under thirty 
days no rate tithe is to be paid. God. 438. 

Again, by one of the aforeſaid conſtitutions, If ſheep 
do couch in one pariſh, and feed in another, the tithe 
ſhall be divided between the two churches; Yet (faith 
Lind wood) not equally, but proportionably ; for the far 
greater part ought to be aſſigned to that church, within 
the pariſh whereof they fed for the time, than to that 
where they only couched. Lind. 198. 

And further; by the ſaid conſtitution it is ordained, 
that if foreign ſheep ſhall be (horn in any pariſh, the tithe 
ſhall be there delivered to the rector of the church, unleſs 
he can be ſufficiently informed, that ſatisfation hath been 
made for the tithe elſewbere, ſo as lawfully to hinder the 
payment thereof in ſuch pariſh where they are ſhorn. 
Lind. 197, God. 438. 

In like manner, If a perſon ſhall buy or fell any ſheep, 
and it is certain from what pariſh the ſheep do come, the 
tithe thereof ſhall be proportionably divided between the 
two pariſhes: but if it be uncertain ; that church ſhall 
have the whole tithe, within the limits whereof they are 
found at the time of ſhearing. Lind. 194. 

But Mr. Bunbury ſeemeth to be of opinion, that the 
tithe of lambs muſt be paid where they fall, and is not a 
diviſible thing, as wool is. Bunb. 139. 

And it is now clearly held, that the tithe both of wool 
and lamb ſhall be paid where the ſheep lamb or are ſhorn. 

Indeed, If the ſheep be carried away neceſſarily, and 
but a little before ſhearing or lambing time ; this is frau- 
dulent : and the tithes ſhall be paid, in ſuch caſe, in that 
pariſh from whence they were fraudulently removed, 

But if they ſhall be removed without fraud; it is held 
in equity, that no part of the tithe of wool or lamb will 
de payable in that pariſh from whence they were removed, 
but an agiſtment tithe muſt be paid for them, as for 
cattle yieiding no profit to the incumbent there ; and that 
theſe tithes are in no caſe to be divided, but the whole to 
be paid where they lamb or are ſhorn, and an agiſtment 
tithe for them as unprofitable cattle in every other pariſh 
where they have been depaſtured. 

And no regard is had to the diſtinction, whether they 
have continued for leſs than a month; for there is the 
ſame equity, that tithes ſhall be paid for one day as for 
thirty. 

Nor is the objection of any force, that in ſuch caſe the 
ſheep pays two tithes in one year. For that is not the 
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fact. The tithe of wool is one thing, the tithe of agiſt- 


ment is quite another, being only tithe of the herbage, to 
which if ſuffered to grow to maturity would have yielded alt 
tithe of hay, or if the Jand had been ſown with corn, a Bu 
corn tithe muſt have been paid. 

Sheeg removed 5. In the cafe of Boys and Elly, M. 1723; in a bill Tl 

88 for tithes, a queſtion aroſe, whether there was fraud in the 

lambs. tithing lambs, on this caſe: The ewes were kept by the thi 
defendant in the parifh,of Driffield in the county of York the 
(where the demand Jay), all the year until Chriſtmas, the 
when they were ready to drop their lambs, and then were tit 
removed into the pariſh of Skern (where there was a ſmall dec 
modus only for lambs), and there kept till Lady-day, for 


convenience of forage (as inſiſted upon by the defendant); 
and at Lady-day were brought back to Driffield : Note, the 
land in Skern was the defendant's own land. By the 
court; Here is not a ſufficient proof of fraud: and the 
plaintiff's bill was diſmiſſed. But Page and Gilbert ba- 
rons thought, at firſt, it might be proper to ſend it to an 
iſſue, to try whether fraud or not fraud, and whether this 
had been the uſual method of the defendant's courſe of 
huſbandry ; but afterwards they concuried with baron 
Price. Bunb. 139. 
IJheep dying or 6. There is no doubt but that wool is tithable de jure; 
Killed. and therefore it hath been adjudged, that however for the 
pelts or fells of ſheep killed and ſpent in the houſe, no 
tithe ſhall be paid, yet the wool ſhall pay tithe, and for 
theſe, as well as for ſheep which die, a conſultation is 
provided in the regiſter. 1 Rolle Abr. 646: Ged. 429. 
463. Deg. p. 2. c. 6. Gib/. 686. 

Ker ne have holden, that if ſheep be ſhorn, and die 
of the rot or other diſeaſe before the next ſhearing time, 
the wool is not tithable, unleſs the parfon can preſcribe 
to have it. Fai). c. 40. 

In the caſe of Brink/aw and Edmonds, . 1731; an 
halfpenny payable on the ſhearing day, for the wool of 
each ſheep dying between Candlemas and ſhearing day, 
was admitted and eſtabliſhed as a good modus. Bunb. 

O7. 
l 7. If a man pay tithe lamb at Mark's tide, and after- 
wards at Midſummer he ſheareth the reſidue of the lambs, 
to wit, the nine parts; he ought to pay tithe of the wool 
thereof, altho* there are only two months between the 
time of payment of the tithe of the lambs unſhorn, and 
of the ſhearing of the rehdue, for this is a new increaſe. 


I Noll Abr. 642. 
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So in the caſe of Baker and Sweet, M. 1921, it ſeemed 
to be admitted, that the wool of lambs ſhall pay tithes, 
although the lambs had paid tithes two months before, 
Bunb. 90. 

And in the caſe of Carthew and Edward, T. 1749. 
The plaintiff brought his bill, amongſt other things, for 
the tithe of the wool of lambs. The defendant anſwered, 
that he apprehended no tithe of lambs wool to be due, 
the plaintiff having received the full tiche of the lambs in 
their wool. But by the court it was declared, that the 
tithe of the wool of lambs was due to the plaintiff, and 
decreed accordingly. 

So where a modus is paid for a tithe lamb, and the 
other nine Jambs are ſhorn ; tithes ſhall] be paid of the 
wool thereof: for wool and lamb are different ſpecies of 
tithes, and therefore a modus for lambs is no (atisfation 
far the tithe of wool. 

8. By a conſtitution of archbiſhop 7/inchelſea ; tithes 
of wool ſhall be paid to the incumbent, .in whoſe pariſh 
the ſheep have remained conſſantly from the time of ſhear- 
ing till Martinmas, tho' they be afterwards removed ; 
and if they be removed within the ſaid time from pariſh 
to pariſh, each incumbent in whoſe pariſh they ſhall re- 
main at leaſt thirty days ſhall have his proportion of the 
wool; but if they be removed from pariſh to pariſh 
after the ſaid time (that is, from Martinmas tc the time 
of ſhearing), a reaſonable agiſtment ſhall be paid by the 
owners for the time they ſtay. Lind. 197. 

But this ſeemeth not to be law at this day : but the 
tithe in kind of wool ſhall be paid only in the pariſh 
where the ſheep are ſhorn; and an agiſtment tithe in the 
other pariſhes where they have been depaſtured. Other- 
wiſe it might be very inconvenient to proportion and di- 
vide the wool ; eſpecially where the pariſhes ſhall be (as 
it may happen) at a very great diſtance, 

And in a caſe where the owner of the ſheep had de- 
paſtured them in the pariſh, from Michaelmas to Lady- 
day, and then ſold them; upon ſuit in the ſpiritual court 
for a tenth of the bargain, the owner to obtain a probi- 
bition ſurmiſed that he could pay a tenth of the wool, ac- 
cording to the cuſtom of the pariſh : But a prohibition was 
denied; becauſe the parſon was defrauded of all, if he had 
not the tenth of the bargain ; inaſmuch as the ſheep were 
gone out of the pariſh, and he could not have any wool, 
becauſe it was not the time of ſhearing Poph. 197. (4) 
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[Upon the whole, it is obſervable, that the meaſure 
of right in the eccleſiaſtical courts by the canons, and in 
the courts of equity by the rules of equity (without much 
regard to the canons), is very different; which may 
cauſe confulion in theſe reſpects. In the former caſe, the 
laſt reſort is to the delegates; in the latter, to the houſe 
of lords. ] | | 

9. No tithe ſhall be paid of locks of wool, if it appear 
that they were caſually Joſt ; but otherwiſe, if by con · 
trivance and fraud. 2 If. 652. God. 462. 

Where the cuſtom is, to ſhear the necks of ſheep about 
Michaelmas, to prevent the tearing off of the ſame by 
thorns and briars in the winter ; if this be done without 
fraud, and not to deceive the parſon, then no tithe ſhall 
be paid for the ſame. 1 RolPs Abr. 645. 

So if a pariſhioner cut off the dirty locks of his ſheep 
for their better preſervation from vermin, before the time 
of ſhearing, and this without fraud; no tithes ſhall be 
paid thereof. x Rul{"s Abr. 646. | 

10. If ſeveral men's ſheep depaſture together in one 
flock, or under one ſhepherd; yet this ſhall not make 
them to be tithed together, but every owner ſhall pay his 
tithe of them by himſelf : but if the head of a family bath 
his flock mixed with his children's ſheep which are under 


his tuition, and he takes the profit of them to his own uſe, 


in that caſe they ſhall be tithed together. Lind, 193. 
Deg. p. 2. c. 6. 

11. It hath been held, that if a man preſcribe to pa 
an halfpenny for every lamb that he ſhall fel! before the fl 
day bf May, and (to deceive the parſon) ſhall fell all his 
lambs the day before May-day ; this is fraudulent, and the 
cuſtom ſhall be no diſcharge. 1 Koll's Abr. 652. 

It is not a good modus, to pay every tenth pound of 


- wool for the tithe of wool, if he doth not ſhew that he 


hath paid ſomething if bis wool do not amount to ten 


pounds ; for otherwiſe this is in non decimando if it be 
under ten pounds; for the tenth part thereof is due. 
1 Roll's Abr. 648. 

If a prefcription be, that if the owner hath under the 
number of ten fleeces of wool, he ſhall pay one penny to 
the parſon for the tiche of each of them; and if he hath 
more, that then he ſhall deliver to the parſon the tenth 
part of his wool upon his conſcience without fraud or co- 
vin, without the parſon's ſeeing or touching the nine 
parts; this is not a good modus, for that it is unteaſon - 
able, and is in effect to give to the parſon no more than 
the pariſhioner pleaſed, x Roll Abr. 648. 2 
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A cuſtom to pay tithes in kind for ſheep, if they con- 135 
tinue in the pariſh all the year, and if they be fold before ol 
ſhearing time, but a halfpenny for every one ſo ſold, bath . 
been held an unreaſonable cuſtom. Boh. 94. be fl 


A modus to pay the tenth part of the wool of all the 3 
ſheep which he had before Lady-day, in ſatisfaction of all 5 | | 
| 


the wool of ſuch ſheep as ſhould by him be brought into 
the pariſh after Lady-day, hath been allowed to be good, x 
I Ralls Abr. 649. wm 

So alſo a modus to be diſcharged of tithe of thoſe he 
ſhould fell but two days before the ſhearing, in conſider- 
ation that time out of mind he hath paid tithe wool of thoſe 
which he bought but two days before the ſhearing, hath 
been allowed to be good. 1 Rolls Abr. 649. 


XII. Milk and cheeſe. 


1. Milk is a mixt tithe. Git. 713. A mixt tithe, 

2. Where tithe milk is paid in kind, no tithe cheeſe is wot milk and 
due; and where tithe cheeſe is paid in kind, no tithe milk cheeſe both. 
is due: In which caſe, as in all other like caſes, the cuſ- 
tom of the place is to be obſerved. Deg. p. 2. c. 6. 

God, 392. 

3. And by a conſtitution of archbiſhop Winchelſea ; payment thereof 
The tithe of milk ſhall be paid, from the time of its fir re- by canon. 
wo; as well in the month of Auguſt as in other months, 

ind. 199, | 

Vptn wie pretence the people pleaded exemption from 
paying tithe of milk in Auguſt, Lindwood doth not in- 
form us : probably it was, becauſe this was the principal 
harveſt month: and they thought it too much to pay 
tithe of milk while they were paying tithe of corn, and 
fed their harveſt people with the milk. Jobnſ. Winch, 

Lindwood explains the milk here ſpoken of, to ſignify 
either that of cows, or ſheep, or goats, or other cattle 
which are milked. Lind. 2c0, 

But the tithe of the milk of ewes ſeemeth only to be due 
by cuſtom ; for a man may preſcribe that by the cuſtom of 
the country where he is ſued for tithes of the milk of ewes, 
no tithes of the milk of ewes have been paid for time 
whereof the memory of man is not to the contrary ; and 
- ſuch caſe a prohibition will be granted. 1 Rolls Abr. 

4+ ; 
3 By a conſtitution of archbiſhop Winchelſea: The pigerent pa- 
tithe of the milk and cheeſe of * and goats hall be paid _ riſhes, 

: they 
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they feed and couch. Otherwiſe, if they couch in one pariſh, 
and faed in another, the tithe ſhall be divided between the rectors. 
Lind. 199. 


But it may be doubted perhaps, as the law ſeemeth 


now to ſtand,” whether they ſhall not pay tithe in kind 
only in the pariſh where they are milked, and an agiſt- 
ment tithe in the other pariſh, | 

H. 8 W. Scoles and Lewther. Lowther was parſon 
of the pariſh of Swillington; and Scoles lived in Kippax 
the next adjoining pariſh, and occupied a large parcel of 
arable land in Kippax, and had alſo forty acres of mea- 
dow and paſture in Swillington, and four acres of arable 


land. Lowther libelled in the fpititual court of Vork 


againſt Scoles, for tithes of the cattle depaſtured in 
Swillington. Scoles, upon a ſuggeſtion that cattle kept 
for the pai! for the uſe of the bouſe ought not by the law 
to pay tithes, and that this cattle for the tithes whereof 
Lowther now libels is ſuch, moved for a prohibition, 
And it was granted to him, unleſs cauſe ſhewn, And 
now, upon affidavit that Scoles carried the milk of this 
cattle to his houſe in Kippax, and uſed it there, it was 
moved that the rule might be diſcharged. And it was 
reſolved by the whole court, that the defendant Lowther 


ſhould have the tithes of this milk. L. Kaym. 129. 


And as to the tithe of the milk of ſheep, it is ordained 
by the ſaid conſtitution, that in the pariſh s where the ſheep 
continually fred frem the time of ſhearing to the feaſt of St. 
Martin in the winter, the tithe of their milk and cheeſe ſhall 
be fully paid to the churches there, altlo they ſhall be afterwards 
removed from that, pariſh and be ſborn elſewhere. And if 
within the aforeſaid time, they be removed to paſture in divers 
pariſhes ; every church, according to a proportionable part of 
the time ſpall receive the tithe thereof, but no ſpace leſi than 
that of thirty days ſhall be reckoned in the computation. But if 
after the feaſt of St. Martin, they be carried to paſtures elſe- 
where, and be fed even until the time of ſhearing in one or in 
divers pariſhes, in the paſtures of their awner or of any other ; 
the paftures ſpall be valued having reſpect to the number 0 

ſheep, and according to ſuch valuation of the paſtures 1 
tithes ſhall be demanded of the ewners of ſach paſlures, Lind. 

197. | | 

And the reaſon is, . becauſe after the feaſt of St. Marti 
ſheep are not uſually milked. And therefore this conſti- 
tution requireth, that the tithe be paid according to the 
value of the paſture for ſo many ſheep there depaſtured. 
bY | Otherwiſe 
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Otherwiſe if they ſhould lie there, and in the mean 
time give milk, and cheeſe ſhould be made thereof, then 
the tithe of milk and of cheeſe ſhould be paid as they 
ſhould fall out. Lind. 198. F* 
5. By another conſtitution of the ſame archbiſhop, -the 
tithe of mift jhal! be paid in cheeſe, whilſt» the: par iſbioner 
maketh cheeſe ; but in the autumn and winter it ſhall be paid in 
hind ; unlefi the pariſhioners will far the ſame make a competent 
redemption, to the value of the tithe and the benefit of "the 
church. Lind. 194. * | 
But the canon in this, as in other inſtances, is generally 
overruled by the cultom of the place; for in many places 
they pay the milk in kind all the year; in ſome places 
they pay only cheeſe ; and in ſome: neither cheeſe nor 
milk, but ſome {mall rate for it: and the cuſtom: of the 
place in this, as in all other tithing, is to be obſerved, 
notwithſtanding the canon. Deg. p. 2. c. 6. 

6. When milch cows are become dry, and ate depaſ- 
tured as dry cattle, though but for a month; an agiſtment 
tithe ſhall be paid for them: and ſo it is, if they are fatted 
and fold. Bob. 96. | 
7. The tithe of milk is to be paid, not by the tenth 
part of every meal, but by every tenth meal intire, 
Bunb. 20, 

In the aforeſaid caſe of S ales and Lowther, it was ſaid by 
the court, that of common right tithe milk is payable 
at the parſonage or vicarage houſe ; in which particular 
this tithe differs from all others, which muſt be fetched by 
the receiver : but by cuſtom the payment may be made in 
the church porch, whither it ſhall be brought by the pa- 
tiſhioners. L. Kam. 129. Wood. b. 2. c. 2. 

But in the caſe of Dod/on and Oliver, E. 17213 it was 
decreed, that it there be any cuſtom in a patiſh tor the 
manner oſ tithing milk, as to carry it to the church porch, 
or parſonage houſc, that muſt be obſerved by the patiſh- 
ioner; but it there be no particular cuſtom or uſage, the 
pariſhioner is obliged de jure to pay every tenth meal, to 
milk the cows at the uſual place of milking into his owa 
pails, and the perſon is obliged to fetch it away from the 
milking place in his oa pails in a reaſonable time; and if 
he doth not fetch it before the next milking time, the pa- 
riſhioner may juſtify pouring the milk upon the ground, 
becauſe he hath occaſion for his own pails. And it was de- 
termined by the whole court of exchequer in this caſe, that 
the milk ought not to be carried either to the church 

porch, 
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porch, or to the parſon's houſe, and that it ought to be l 
fetched by the parſon. Bunb. 73. (1) wi 
So in the caſe of Carthew and Edwards, T. 1749. Ed. to 
ward Carthew, clerk, rector of St, Mewan in Cornwall, fel 
brought bis bill in the exchequer (amongſt other particu- pe 


lars) for the tithe of milk. The defendant Edwards in 
N 88 bis anſwer ſet forth, that the plaintiff having declared he 
would not ſend for or fetch the tithe milk, he did order 
| every tenth meal of his cows to be turned upon the 
ground; it not being uſual or cuſtomary for the pariſh · 
joners of the faid pariſh, to carry their tithe milk home to 
the rector. The court, upon hearing the cauſe, and or- 
dering two decrees in the ſaid court to be read, wherein 
Dodfon was plaintiff and Oliver defendant, did declare, 
that the defendant ought to have milked the tenth meal 
of his cows, in veſſels of his own, at the place and in the 
manner he milked the other nine meals, and that the 
plaintiff ought to have fetched it away in his own veſ- 
ſels (m). 
In the caſe of Dr. Beſivorib rector of Tortworth in 
Glouceſterſhire againſt Limbrick and others, MH. 1777, 
Mr. baron Eyre delivered the reſolution of the court as fol- 
lows. The plaintiff by his bill complains, that he hath 
been defrauded of one third of his tithe milk, by the ſet- 
ting forth the tithe on an evening, and never on a morn- 
ing, under a plea of the defendants, that the tenth meal 
was affigned to the parſon by law. They alledge, that 
they have duly ſet out to the plaintiff, for his tithe, every 
fifth evening's meal; which, they ſay, is the tenth meal to 
which the parſon is intitled : They having brought their 
cows to the pail in the morning, and beginning to count 
from the morning of that day to the evening, and ſo on, 
the fifth evening's meal of milk makes the tenth meal, 
. which is the parſon's due. The plaintiff contends, that 
the ſetting out every fifth evening's meal is not the due 
mode of tithing : That the produce of the evening's meal, 
from phyſical as well as other cauſes, muſt always be leſs 
in quantity than the morning's meal. And the witneſſes 
on both ſides agreed, that the faCt is ſo, tho” they differ 2 


— 
” 


ich i = * £ — 


. (7) That tender of tithe cheeſe at the houſe of the pa- 
riſhioner is good. See Wiſeman v. Denham, 2 Rol. Rep. 328. 
Pal. 341. 381. 


, (a) 8. P. Carthew V. Edvvar, Amb. 72. 
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eat deal as to the proportion, One of the plaintiff's 
witneſſes made a great number of experiments, in order 
to aſcertain; the proportion in which the evening's meal 
fell ſhort; and it appeared, upon the reſult of theſe ex- 
periments, that it frequently fell ſhort a third, but never. 
leſs than a fourth part of the morning's. It therefore 
follows, as 2 neceſſaty conſequence, that a fifth evening's 
meal, conſtantly ſet out to the parſon, muſt produce him 
leſs upon the whole, than a tenth part of the milk, This 
being the fact, the argument proceeds thus: The tithe of 
milk (as of all other tithable matters) belonging de jure to 
the parſon, is the tenth part of the milk produced. A 
rule of tithing therefore, which neceſſarily gives to the 
parſon leſs than the tenth, cannot be the true rule, This 
was the ſum of the argument urged for the plaintiff, It 
was admitted, that it had been thus far ſettled, by the few 
caſes that are to be found on the ſubject of tithe milk, 
that neither the tenth part of every cow's milk at every 
meal, nor the tenth part of the whole meal, were to be 
ſet out to the parſon, and that the tenth meal was the tithe 
to be ſet out. But for the plaintiff it was inſiſted, that 
the tenth meal muſt not be ſo computed, as neceſſarily ta 
produce leſs than a tenth pait of the whole ten meals taken 
together. Upon general principles: We find it difficult 
to perſuade ourſelves, that that can be a true rule of 
tithing, which puts it in the power of the pariſhioner to 
give the parſon perhaps a twelfth, a thirteenth, or a four- 
teenth, inſtead of a tenth part, A preſcription to pay leſs 
than a tenth, we all know, would be a void preſcription, 
unleſs it were aſſiſted by ſome conſideration to make the 
parſon amends for the difference between the tenth and 
that leſs which. the preſcription propoſed to give him, 
When the tenth, meal was declared to be the right of the 
patſon, it was certainly ſubſtituted in the place of the 
tenth quart; or the tenth diſh, or the tenth part of each 
meal. It was not meant to give leſs than the tenth, but the 
2 was to give the tenth in a mf convenient and more 

uſeful form, It was therefore auxiliary to the general right 
of a tenth-: it was intended to fortify, and not to deſtroy 
that right. If therefore a conſtruction can be put upon this 
rule of tithing, which will preſerve the origioal ſpirit of 
it, and put it out of the power of any man to make it 
an inſtrument of wrong and injuſtice, this court will 
ſtrongly iacline to adopt ſuch a conſtruction. And upon 
conſideration we think it may admit ſuch a conſtruction. 
The morning and evening meals, being neceſlarily 


uncqual 
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une qual in produce, may, and we think ought to be, con- 


ſidered as diſtinct tithable matters, ſrom each of which 
you may count on to the tenth, which will be the right of 
the parſon; and that tenth will be the tenth meal of that 
deſcription to which it belongs, eithet morning”or even- 
ing; and in this way the parſon will, upon the whole, 
have His full tenth, as much as he can have in the man- 
ner of collecting any otbet ſpecies of tithes whatever; 
infte:d of neceflarily raking Jeſs than a tenth in the de- 
fendant's way of ſetting out his tithes. And, in reſpect 
to authority, upon a careful review of all the caſes that 
we have been able to find upon this ſubject, we not only 
do not find any adjudged caſes ſtanding in our way, but we 
collect that the rule of the tenth meal was originally un- 
derſtood in the ſenſe in which we think it ought now to be 
underſtood. There appears therefore to us nothing, in 
point of argument or authority, wbich ſhould-prevent us 
from effecting the juſtice of the caſe between theſe parties, 
by declaring that the defendants ought to have paid to the 
plaintiff the tenth morning's meal, and the tenth evening's 
meal, of this milk; in which having failed, they will be de- 
creed to account, —' The ces in this cauſe remain to be con- 
ſidered. Hitherto we have confidered the caſe in the ab- 
ſtract, for the ſake of the dry poſt, detached from every 
circumſtance of fact, the ſingle fact of inequality in the 
morning's and evening's milk only excepted, upon which 
the whole ariſes. But upon the queſtion of coſts, the hiſ- 
tory of the cauſe, and the general complexion of it, be- 
comes material. I think both may be collected from the 
evidence of one of the witneſſes; who has told us, that he 
entered into engagements with a noble lord, to adviſe his 
tenants, and to aſſiſt them in ſetting out their tithes ; that 
one of the defendants by name, and eight others, deli- 
vered a notice in writing to the plaintiff, that they would 
ſer out their titbe milk every fifth day in the afternoon, 
and that the next meal would be due on the twenty- fifth 
day of April next; and the milk was accordingly ſet out 
every fifth evening. The purpoſe of ſetting out the tithe 
in the evening, and of ſo many different perſons ſett- 
ing out their tithes on the ſame evening is too ob- 
vious to be miſtaken, The witneſs gravely tells us, 
that he was ordered to charge the tenants to play 
no tricks. Taking advantage of what he underſtood 
to be the letter of the Jaw to injure the parſon ma- 


terially in his right, as well as to diſtreſs him as 


much as poſlible in the exerciſe of that right, I * 
pops this 
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this gentleman thought was no trick. But we a of opi- 
nion that this was a trick; diſgraceful to the adviſer of 
it, and reflecting na honour upon 2 of the parties 
concerned in, or conſenting to it. Dr. Boſworth, ſeel- 
ing bimſelf aggrieved by theſe manceuvres, has taken 
upon him to controvert this point of law; and he bas 
ſucceeded under theſe circumſtances, that though the point 
of law might have been thought ſufficiently diſputable, 
if it had been fairly conteſted, to have excuſed the party 
failing from paying the coſts of the ſuit, yet in this caſe, 
we are of opinion the coſts ought to follow the right. 
The defendants are therefore to account for the tithe of 
milk with cofts (n). | 
8. It hath been adjudged a good modus, in conſidera- 
tion of the payment of the tenth cheeſe made from. the firſt 
of May until the laſt of Auguſt, to be diſcharged from 
the tithe of milk ; for this is not tithe in kind of. part in 
diſcharge: of the whale, for no tithe in kind is due ot 
cheeſe, but only of milk, and ſo this is a good conſidera- 
tion. I Rall's Abr. 651. , | 
A cuſtom that every iobabitant in the pariſh, who kegt 
cows there, had uſed time out of mind to ſet out the whole 
meal of milk upon the ninth day of May at night, and 
upon the tenth day of May in the morning, and ſo upon 
every nintb day then next following, until one lamb (to 
be yeaned in the year following) ſhould be beard 0 bleat 
there, hath been adjudged an unreaſonable cuſtom; be» 
cauſe in fuch cafe it might be contrived that lambs Ghall 
come fo ſoon, 3s to deprive = — _— tithe milk 
for a of the year. . 358. 
—— E amends. 2 bill was exhi» 
bited to eftabliſh ſeveral modus's in the pariſh af Newton 
Longville in the county of Buckingham: Qae of which 
was, that tithe milk ought to be paid by every tenth even- 
ing and morning's meal in kind, from Hoe Monday to 


Fg 
tho ſecond day of November, to commence upon the even- 


ing of Hoe Monday (that is, the Monday fartoight after 


— 
2 


—— ”— —_ 


. (=) Affirmed on appeal to the houſe af lords. See the cauſe 
at length in 2 Rays. 80g. and 3 Rays. 934. S. P. Hutchins 
v. Full, 3 Rayn. 945. & 1004. By thele caſes it appears, that 
the parſon is intitled to the tenth morning's meal of milk, 
and to the tenth evening's meal. But whether the tithe is to 
be ſet out by the tenth morning and evening, or by the tenth 
— and morning, ſeems to depend on the firſt mil king 

. Whether it be in ide morpieg er evening. 
4 Vol. III. L1 Eaſter 
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Fafter day), and the morning following, to be taken by 

the rector at the place of milking, and no titke milk to be 
id for the reſidue of the year. But by the court, this 
wid upoti the face of it, 2 _ a Lon rs of part 

for the Bunb. 3 
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1 . 
S Deer, ding ſed nature, are not rthable without 

ial cuſtom; '- q 
Bui if tiche * be due by cuſtom, it muſt be 


paid. 


2. Conies alſo, being feræ vaturz, are not tithable of | 


common right)“ 1 Roll Abr. 635. 
„But 4 - kind, or 85 nn for chem, = be by 
cuſtom. 1 on 
1» In*the ba ofi Innen — Ves Me 1751. A bill 
vas brought by the plaintiffi(amorgft other things) for the 
tithe of rabbits, in a warren called Aſhurſt's warren. And 
ke proved by the former incumbent's book, that the ſame 
had been compounded for, by payment of 20 ſh. in money 
and four couple of rabbits. For the plaintiff it was ar- 
gued, that it is a great queſtion, whether this be a predia}, 
mixt or perſonal tithe, Cuſtomary (tithes are generally 
Heemed perſonal tithes; and if ſo, then a payment in lieu 
of tithes will be good. Rabbits are of that nature, that 
they aterdifficult for the parſon to get them, the times of 
taleing them uncertain, and therefore a ſmall compoſition 
probably was taken for them. Suppoſe a compoſition was 
made ſor hay, originally at 5 I.; and afterwards a new 
agreement was made for 4 l. and one load of hay: this 
would be good, and an aſſumpſit would lie. The parſon's 
book proves, that ſeveral couples were paid, and money 
alſo 5- and that book is always held to be good evidence. 
For the defendant, it was 'anſwered, that this tithe. can 
only depend on a cuſtomary immemorial | right; and fo 
id in the bill. Here it is laid, to the tenth 
of the rabbits in kind ; and the plaintiff demands it as 
ſug, But this evidence is directly contrary, For by that 
e proves a compoſition in lieu of tithes for them, There- 
fore, as his evidence contradicts his manner of laying his 
preſcription, he muſt fail in bis ſuit... As to the rectot's 
book in this caſe, it is very modern; for it goes no further 
bach than the year 1728. This indeed may be evidence 


f 

] 
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to ſuppott the right. By the lord chancellor Hard- 
wicke: The plaintiff by bis bill demands tithes in kind. 
But there is no evidence of that. The evidence offered is, 
that four couple of rabbits have always been ſent and de- 
livered at the parſon's houſe by the warrener, and 20 ſh, 
r paid; and ſo proved by the former incumbent's 

k. And the argument by the plaintiff from this, evi- 
dence is, that this is a compoſition for tithes in kind; 


and rightly argued, for the modus would be too rank. 


But the great thing with me is, this 20 ſh. a year, For 
the four couple of rabbits can neither be modus nor comy 
poſition. Indeed, payment of part of a thing in money, 
and part in kind, has been held to be good. But I can 
determine nothing on this queſtion : but it muſt go to be 
tried as to the — 8 | [36 i 


XV. Foul. 
1. Of fowls which are domeſtick, and not ferz naturz, 
tithes are to be paid; as geeſe, hens, ducks : and the 
manner of tithing them is,” either by paying the tenth egg, 
or the tenth of their young, according to the cuſtom of 
the place, but not both; for where tithe of eggs is paid, 
there is no tithe of the young; and where the tithe of 
young is paid, there ſhall be no tithe of eggs. God. 405. 
_ Deg. e. + C. 11. OTIS 
2, It is ſaid that ſwans alſo, as being tame fow!, ſhall 
pay tithe, Deg. p. 2. c. 11. | 5 
3. In the caſe of Houghton and Prince, it was affirmed, 
that turkies are to be ranked amongſt things that are ferz 
"natiirz ; and conſequently not tithable. ' Mo. 599" 
But in the caſe of Carliten and Brightwell, T. 1728 ; 
where tithes were demanded of turkies, and it was object- 
ed that turkies were things feræ naturz, and nat tithable 
any more than partridges, and that turkies were not 
brought hither from beyond ſea before the time of queen 
Elizabeth ; it was declared by the court, that it doth not 
appear but that turkies are birds as tame as hens, or other 
poultry, and therefore muſt pay tithes, 2 P. V. 462, 
463; j Mac 
| 4 It is ſaid, that of pigeons ſold tithes ought to be 
paid 3 but not if they be ſpent in the bouſe; 1 Kall: 
re 3 . 
But — cuſtom pigeons ſpent in the houſe may be tith- 
able 3 tho' not of * right, - 1 Rolls Abr. 64 2. b 
1 g | = - 5 
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F. If a man hath pheaſants or partridges, und keepeth 
them in a place ir:clofed, and clips their wings, and from 
their eggs hatcheth and bringeth up young pheaſants or 
2 no tithe ſhall be paid of theſe eggs or young, 
& they are not reclaimed, but continue fert nature) 
and would fly out of the incloſure, if their wings were 
not 1 Roll's Abr. 636. ö 
6. It hath beco adj „that the paying of thirty eggs 
in lent, is a good us for all tithes of eggs: which 
ſeemeth to croſs the rule of the law, that every modus 
ought to be ſomewhat, as to kind, different from the thing 
that is due. Gibſ, 679, * a | 
But it is to be tonſidered, that this cuſtom doth bind 
the pariſhioner to the. pay ment of ſo many eggs, whether 
he hath hens or not; ſo that he may be obliged to buy 
eggs, to pay the preſcription ; and this is what makes it a 
good cuſtom : but if the cuſtom had been, that he ſhould 
pay thirty eggs of his own hens ; the cuſtom would have 


| been ill. T. Raym. 358, 


ou 


- 1 2 — . 
AT. Bees, 
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Bees are reckoned amongſt the things that are ferz ha- 
turz, and by conſequence tithe free j and it bath been 


aqdjudged, that they (hall not be paid in kind by the tenth 


ſwarm. Gi. 677. | | * 
But of the wax and honey of dees tithes ſhall be paid in 


Eind de jure. 1 Rol!'s Abr. 635. 


+ And that it, by the tenth meaſure of boney, and the 

tenth weight of wax. Ged. 389. D. p. . . 7. 
And there is a conſultation provided in the regiſter, fot 

the tithe of honey and of the wax of bees. 


, Mills, fibings, and other perfonal rü. 


t. Bythe'books of common law it uppeareth, that ſome 
ehe or other is due for a mill. 2 nfl. 61 
The canoniſte hold, that this is a predial titbe, and 
that the tenth toll diſh ought to be paid for the ſame, 
without deduction of expences : but this doth not agree 
wich the common law, und therefore is not binding. 
: Dep. p. 2. . 9. „* * | 
In the caſe of Dodſon and Oliver, E. 1721, in the ex- 
-chequer ; Price and Mountague barons were of opinion, 
that an ancieat coοn mill ought to pay the tenth to — 
Wy W which 


Ci, 666. 


which a tenth part of the thing itſe}f, was à præ- 
ial tithe, and due of commag right: But the gbief bay 
ron Bury and baron Page, that it is 2 perſonal tithe, and 
not due of common right; and the mill not haying. paid, 
is gow 2 the ſtatute of the 2 Ed, 6; Jo the 
court being divided, the plaintiff. had no decree. Bunb. 


3. i344 $53 1931» | vVko 333 01 [327% 19 
l But befare this, in the caſe of Neue and Chamberlain, 
in Crd Þ ale decteed in the houſe of lords, on 
an appeal from the caurt of excheguer;. that the tithes of 
a mill are perſonal tithes, contrary to ſeveral ſeeming au- 
thorities ;. and that in conſequence of their being perſopal 
tithes, not the tenth of the toll, ar the tenth diſh of the 


. 


corn ground belangs to the parſon, but the tenth ou of 
the clear profits, after the charges of erecting the mill, and 
the other charges of ſervants, horſes, and other expences 


; 


are deducted. Vin. Diſmes. M. a.(o) _—- 
And in the caſe of Carleton and Brightwell, T. 1728; 
demand being made by the bill of the tithe of a corn wil 
it was inſiſted, that every tenth toll diſh was due, But it 
was replied, that this matter was determined in the afore- 
ſaid caſe of Newte and Chamberlain, in the e lords, 


where a bill was brought for the tithes of 2 malt. mill in 


Tiverton in Devonſhire, and where the lords determined 
with the aſſiſtance of eight judges (whereof Halt chief 
juſtice was one), that mills were tithable, but that the ſame 
was à perſonal tithe, and ſo ought to be paid ant gf the 
clear gain after all manner of charges and gxpeaces, - 
ducted ; Yoon hich. authority, the maſter. of the. polls 
decreed the: mill in queſtion to pay tithes, but that they 
Bowls be paid anly as à perſonal tithe, 2 P. Will. 463. 
* (mes. M. a. 1 2 71 "46 4 
By the ſtatute of the 9 Ed. 2. fl. 1. c. 8. 122 
eref2 in his graund a mill of new, and afterwards, the, parſan 
af the ſame place demangeth tithe for the ſame, the ting's 
prohibition ſhall not lie. %% £ di hae bas, 
A mill] This is only meant of a corn mill i for it bath 
been ceſolved, that fulling mills, tin mills, lead mills, 


plate .mills, and the like, are not within this ftatute, 


nor is tithe due of ſuch, otherwiſe than. by . cuſtom. 


ͤ—)—— 


| 6) 1 Bro. F. 0. 167. . 
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O] Therefore all corn mills not erected 

this ſtatute are tithable. But becauſe many mills 
erected may be to us ancient, and their 4 erection not 
Enown, the rule of their diſcharge ſeemeth to be, that all 
ſuch mills whoſe firſt etection was before time of memory 
and is not other wiſe known by matter of record, and have 
not been ſubject to the payment of tithes, ſhall be jntend. 
ed to be ere before the ſtatute, and ſo to be tithe free. 
But as to mills for which tithes have been bid, 5 new 
mils; ; tithes muſt be paid for them. Bob. N 
Tberefore 8 5 prohibitions are moved for to flay ſuits 
for rithes in the eccleſiaſtical courts for ancient mills, it 
Huf not only be fu geſted that the mill is an ancient mill, 
BYtY(0 that it bath never paid tithes; and the courts of 

on Jaw do generally a 0 an afMdavit 6 de made 
of ithe truth of ſuch ſuggeſtion, to wit, that the mill is 
ancient, and, hath not within memory paid any tithes, 


6147. 
kits N king's erbat 'ſhall not lie] T. 15 Ja. A prohibi- 
tion — e to the ſpititual court, upon a ſuggeſtibn, 
8 0 arſon libelled for tithes, of a mill which was 
erected "po land diſcharged of tithes by the" ſtatute of 
moniſtefi es, 31 H. 8. c. 155 And denied by the whole 


N of a mill ereted of new, 4 brohibition lieth 


of 0. | 

1. ei is 4 i in Mell of all Ache iſſuing out of a 
Dern an ancient water mill for corn, and a new 
I for corn is erected within the ſald meſſuage; or 
he ſtream on which an ancient mill ſtood is diverted by 
2 500 (and not by the act of _ and*a new mill 

Ko the new ſtream”; they ſhall not be diſcha 
by virtue of any former modus, Rolls br," 641: * -»h 
But IF there bath been an ae corn ll fob which a 
au m been paid for time immemorial, and after- 
by cbptindabcb of time the mill ſtrram changeth its 


Fourle, pd 27 2 in a place a little diſfänt from the anci- 
"Tk ft Nin thereupgh the owner of" che mill pulleth it 


don bündkth it in the new place where the ſtream 
nov 1 9 eis hall be diſcharged öf tiches by force 
of thee ancient modus, for this cometh by the act of God, 


and not by the act of the party. x Rall's Abr. 647. 

Ii aid. in- Cartb. a1 f. that adding new ftones to an- 
cient mills will not alter wo modus, nor deſtroy it, where 
the tones are undet the fame roof, But by lord Hard- 


wicke, in the caſe of Talbet and Moy, Dec, 17, 17433 


* „ * —_ Vvv = „ ke A 
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this to all intents and purpoſes is two mills; and the latter 
cannot be covered under the modus: you might as well 
ſay he might erect another mill upon the 10 ſtream, and 
call it one mill. 3 Ah, 7. T 

But if the ſurmiſe be of a certain tate or modus for all 
mills erected and to be ereted, and a mill there appears'to 
be new; the modus cannot extend to: it, by" reaſon _— 
ſtatute aforeſaid. 3 Bulff. 212. 

2. It doth not ſeem to be — whether or * 2 
fiſh in ponds or private fiſheries are liable to pav tithes ; 
and therefore the ſame muſt be referred to 3 of 
particular places. ; 

But it ſeems that of. theſe no -tiths. can th KEY whiyn 
no profit is made thereof, and where they are kept only 
for pleaſure, or to be ſpent in the houſe or family L __ 
E in a pond generally are. Bob. 13. 

Alſo filly tsken in common rivers: are rthable only by 
— God. 406. Mood. b . c. 24. ann * 

And in this caſe Lindwood ſays it is only a perſonal 
tithe,” and (ſhall be paid to that church where he who 
taketh them heareth divine fervice and 1 thinkedy- 
ments. Lintw.' 195. end 6 

Where fiſh are taken in the * tho' they e na- 
turæ, and conſequently not tithable of common right, 
yet by the cuſtom of the realm they are tithable as a per- 
ſonal tithe, that is not by the tenth fiſn, or in kind, but 
by ſome ſmall ſum of money in conſideration of the profits 
made thereby after coſts deducted. 1 Rolls: Abr. 636. (o) 

Upon which foundation, it is faid, that if the owners of 
a ſhip do lend it to mariners to go to an iſland for fiſh, and 
are in conſideration of ſuch loan to have a certain quantity 
of fiſh when they come back; no tithe ſhall be paid. by the 
mariners for what is given to "the owners, becauſe _— are 
only to pay forthe olear gain. Gibſ. 6. 

3. By a conſtitution of archbiſhop Winchelſea, it is 
ordained, that perſonal” tithes-yball be paid of artiſſcert and 
mes chan izers, that is, of the gain of their commerce 5 as al» 
of carpenters, ſmiths; maſons, weavers, -inn- keepers, _ all 
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0) See Rex 1 v. Cares, 3 T N TR White i e 
to be the cultom in the parith of 12 in the coonty of Corn- 
wall to pay one tenth of all che fiſh civp ht and brought on 
ſhore within the pariſh; and where the court held that the 
Proprietors of this tithe were ratable to the poor in reſpect of 
It. For more of this cuſtom, ſee Bunb. 43. 239.256. 


L1 4 other 


[Fifh,] 


Other perſonal 
tithes, 


other 'workinen and hirelings, that they pay tithes of their 104- 
ger s unleſs ſuch birelings ſbull give ſomething in certain 19 the 
w/e or fer the lights of the church, of the rector fball ſo think 
proper: That is to ſay, they ſhall pay the tenth part of the 
probt, deduQing firſt all neceſſary and reaſonable expences, 
Lind. 195. « bits b | 

And by the ſtatute of the 2 & 3 Ed. 6 c. 13. Every 
per ſom exerciſing merchandizes, bargaining and ſelling, clothing, 
| handicraft, or other art or faculty by ſuch kind of perſons, and 
in ſuch places as heratofere-within theſe forty years have accuſ- 
tamabiy uſed 2 pay ſuch perſonal tithes, or of right ought Io pay 
(other than ſuch as be common day labourers ), Mall year'y at or 


part of bi clear gains ; his charges ond expences, according 10 
tis gate, enndition ar degree, to be therain \ abated, allowed 
and dedutted. ſ. 7. : yy : ET OTIS 
11 Provided, that in ail. ſurb places tubers handier often have 
n ſed to pay their tithes within\thuſe for ty years, the ſame cſtow 
of payment of 1145:5 ty be abſerved and continue, ſ. 8. 
Aud if e perſon refuſe ts pay bis perfontal tithes in form 
aid; it ball be lawful te the ardinery of the dioceſe where 
the party is dwelling, to call the ſame party bafere hin, and ty 
his diſcrution to ci mine him by all lawful and:reofonable means, 
ather than by #he party's awn corporal oath, concerning the true 
payment of the ſaid penſonol tithes. ſ. 9. 
Provided, that nothing in this ac? ball extend to any pariſb 
-uthich flonds upon anti, towards the ſea conſis, the commodities 
and vcrupying whereof «onfejieth chiefly in fiſhing, and have by 
reaſem thereef ujed to ſaitsfy their tithes by fiſh ; but thut all 
iſuch parifbe: ſhall: pay thetr tithes according to the luudable ci - 
tems, as they have heretofore f ancient time within theſe forty 
Sars \ufed and aurflemed, and all pay their offerings as is 
eforeſaid, f, iI1 . * 101 
Provided alſo, that nothing in this ad! ball extend in any 
wiſe to the inhabitants of the cities of London and Canterbury, 
and the ſuburbs of the /ame, nor io any other town or place that 
hath uſed to pay their tithes. by their houſes, ot ber wiſe than 
= ought or ſhould haue | done before the making af. this acl. 
12. 
© This aQ reſtrains the canon law in three things: Firff, 
where the canon law was general, that all perſons in all 


places ſhould pay their perlonal tithes, the act reſtraineth 


it to ſuch kind of perſons only, as have accuſtomably uſed 
to pay the ſame within forty years before the making of 
the act. Secondly, whereas'by the eccleſiaſtical laws they 
might beſore this act have examined the party upon — 
oat 
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the ſacraments. Wood. 5. 2. c. 22. 


the taking of tithes throughout divers churches, quarrels, con- 


Tithes. 


oath concerning his gain; this act reſtrains that courſe, To 
that the party. Tanaot be examined upon oath. Thirdly, , 
by this at the day labourer is freed from tbe payment of - = 
his perſoaal tithes. Dep. p. 2. c. 22. | a 1! 

It cannot be intended upon this act, that if ſuch tithes 
have been ſometimes paid. within forty years, they. are 
therefore due; but they muſt have been accu/lomably, that 
is, conſtantly paid for forty years next before the act. 
Dig: P. . k. a! 6 444 n 601 
it de demanded how ſuch payment muſt now be 
proved forty years before the making of the at; the an- 
ſwer is, 48 in other like cafes, a pefteriors; by what has 
been done all the time of memory fiance the aft. Deg. 
P+ 2. F. 22. . 64 | 
Sir Simon Degge fays, the only caſe that he could find 
for above a bundred years before his time, where the tithes 
of the profits of ſuch trades were fued for by any clergy- 
man, was that of Dolly and Devis, M 11 Ja. which 
was thus: The parſon of a pariſh. in Briſtol libelled in 
the ſpiritual court again an innkeeper, to have tiches f 
the profits of hie kitcheny fable, and wine cellar, ande 
did ſet forth in his libel, chat he made great gain in ſelling 
of his beer; having bought it for 500 l. and fold it for 
1000 I. of which gain be ought to have tithe by the com- 
mon law of the realm. Upon which occaſion, the clerk 
of the papers informed' the court, that when one had li- 
belled for tithes of the gain of 801. for 100 l. put out, 2 
prohibition was granted: and the ſame was alſo granted in 
this caſe. 2 , 141. | 1 | 

And perſonal tithes are now ſcarce any where paid in 
England, unleſs for mills, or fiſh caught at ſea ; and then 
payable where the party hears divine ſervice, and receives 


VI. Of the ſetting out, and the manner of taking 
and carrying away of tithes, 


1. By a conſtitution of archbiſhop Winchelſea, it is General manner 
ordained as follows : Becauſe-by reaſon of divers cuſtoms in of ſetting out, 


tentions, feandals, and very great haireds between the 1eftors 
of the churthes and their pariſhioners do oftentimes ariſe 3 we 
will and erdain, that in all the churches eflabliſhed throug ** 


Tithes. 


the province of Canterbury; there be one uniform taking of 
tithes and profits of the churches.” Lind. 192 

_ Between the rectors of churches] Which is to be under. 
ſtood alſo of vicars, where the tithes belong to their ow 
tion. Lind. 102, 

Throughout the provinces] Per provinciam : Gin — 
ſays, in ſome copies it was archiep;ſcopatum (as alſo it was 
in archbiſhop Grey's conſtitutions, from whence this was 
taken); but in a provincial council held: at London un- 
der archbiſhop Chicheley, the word | archiepi/copatum. by 
conſent of the prelates and the whole clergy: was taken 
away, and provinciam inſerted in its place; n 
bimſelf being then prolocutor. Lind. 192. 5 

And profits of the church] That is, which do not con- 
fiſt in tithes: as, 2 ——— and ſuch like. 
Lind. 122 Dundee 

But notwithſtanding the anda, * manner or fads of 
ſetting out or payment of tithes, is fot the — bo- 
verned by the cuſtom of the place. 

Not before ke 2. If the owner will not cut His **. it be ſpoil- 
crop i» cut. ed, the parfon'is without remedy... God. 394... 

Pore mey ao PA The parion, vicar, impropriator, or farmer, can- 

ſet it out, not come himſelf and ſet forth his tithes, without the li- 

cence and conſent of the owner; for if be ſhall of his 

own head tithe the corn or hay of any landholder within 

his pariſh,” and carry it away, he is a treſpaſſer, and an 

action will lie againſt him for it. Deg. p. 2. c. 144. 

vet he may ſce 4. But every perſon is bound of common right, to cut 

it ſet out, down, and ſet out the tithes of his on lands. And that 

it may be done faithfully and without fraud, the Jaws of 

the church intitle the parſon to have notice given him; 

but by the declaration of the common law, ſuch notice is 

not neceſſary. Yet nevertheleſs, the common law de- 

clareth a cuſtom of tithing without view to be an abſurd 

Gunny m (9): + 2 _—_ the NW or the 2 & 3 Ed. 6. 6. 13» 
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(7 Being — os et . 6 Com. Dig. 303. See 
, Boughton v. Wright, Bunb. 186. In Erſkine v. Ruffe, 5 Bac. 
Ab. 748 75. the court of exchequer held, contrary to a for- 
mer opinion, that it is not neceſſary to cut down all the corn 
rowing in a field before the tithe of any part can be ſet out, 

. bor that the tithe may be ſet out as often as a reaſonable quan- 
tity, is cut down, And that unleſs there be a cuſtom of the 
parich to ſet out the tithe of barley in ſome other manner, it 
muſt be gathered into cocks, and every tenth — ſet out 


"for tithes. : 
it 
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t is enacted that at all times whenſoever, and as often as 
any ptædial tithes ſhall be due at the tithing of the ſame; 
it ſhall' be Jawful to every party to whom any of the ſaid 
tithes ought to be paid, or his deputy or ſervant, to view 
and fee their ſaid tithes to be juſtly and truly ſet forth and 
ſevered from the nine parts. in 3 . 

E. 6 G. 3: Butter and Heathly, An action upon the 
caſe was brought againſt the defendant, for not fetching 
away his tithes in a reaſonable time (). The declaration 
ſtates, that the plaintiff ſet out the tithes, and the defend- 
ant refuſed to fetch them away. At the trial the defend 
ant's coutiſel infiſted on a cuſtom in the pariſh, that notice 
ſhould be given to the owner of the tithes, of the ſetting 
them out. "The judge who tried the cauſe held the cuſtom 
not to be a good one; and a verdict was found for the 
plaintiff, ſubject to the opinion of the court of king's 
bench, upon the following queſtion, viz. Whether the 
cuſtom be good in law or not? A motion had been made 
for a new trial and a rule to ſhew cauſe, The counſel for 


the plaintiff denied this to be à good cuſtom ; becauſe it 


was only ſetting up the eceleſiaſtical law againſt the com- 
mon law cf the kingdom, which cannot be done by cuſtom 
in any particular diſtrict. By Mr. Juſtice Wilmot; By the 
common law no notice is neceſſary. By the ecclefiaſti= 
cal law it is neceſſary. The queſtion therefore is, Whe- 
ther the eccleſiaſtical law can be introduced under the no- 
tion of ſuch a cuſtom. —T his was agreed to be the queſ- 
tion,—The plaintiff's counſel objected, that. this cuttom 
is not a reaſonable or good one; becauſe it is not founded 
upon any conſideration, The farmer can receive no be- 
nefit by giving ſuch notice: on the contrary, he may be 
much incommoded by being bound down to ſet them out 
at the particular time notified. Indeed, notice to the 
owner of the tithes, of their having been ſet out, is pre- 
viouſly neceſſary to the bringing an action for not carry- 
ing them away: And this notice was given.— The coun- 


ſel for the defendant, who argued in ſupport of the rule 


for a new'trial, admitted that the common law doth not 


require the notice of n out: But this — 
iſted that it is a good cuſtom. 


does require, it; and they in 
The conſideration of cuſtoms cannot be inquired into: 
However, if it were neceſſary to do ſo, honeſty and piety are 


MC 


— 


(7 Vid. infra, g. 
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fufficient conſiderations for this cuſtom, But euſtoms muſt 
be preſumed to have ſprung from good conſiderations. 
This cuſtom prevails in half the pariſhes in the weſt of 
England. And as tithes depend in a great meaſure upon 
cuſtom, ſo alſo does the manner of ſetting them out. In 
2 cauſe at Nifi Prius, in the caſe of one Yarborough, at 
Lincoln aſſiaes, lord chief juſtice Willes held ſuch a cuſ. 
tom to be good, and {aid he wiſhed it were the law of the 
land. After: having taken time to conkder of it, lord 
Mansfield delivered the opinion of the court: The only 
queſtion is, Whether this be a reaſonable cuſtom or not. 
There is no authority that comes up to this point, but 
one; and that was a cauſe on the midland circuit before 
lord chief juſtice Willes, who thought it a reaſonable 
cuſtom. 1 think ſo too, I believe the doubt about it 
aroſe from a jealouſy of receiving the ecclefiaftical law in 
any caſe whatever; leſt the clergy ſhould introduce it 
dy degrees. It is reaſonable, as promotive of juſtice, and 
preventive of fraud. Mr. Duoning ſaid, as of his own 
knowledge, that there were ſuch cuſtoms. in the weſt of 
England: and I am told there are ſuch in Lincolnſhire. 

We are all clear, that it is a good cuſtom. It is for the 
prevention of traud, and for the convenience of the par- 
ties. "Therefore the rule muſt be made abſolute for a new 
trial. Bur. Mansf. 1891, ( 19 125 Ht | 

Mod take care 5+ The care of the tithes, as to waſte or ſpoiling, after 

of it, aftex it ls ſeverance, reſts upon the parſon, and not upon the owner 

as outs of the land. For it ſeemetb, that the parſon is at bis 
peril to take notice of the tithes being ſet out; and ſo it 
bath been declared, that altho* the pariſhioner ought de 
jure to reap the corn, yet he is not bound to guard the 
tithes of the parſon, G14/. 689. | Foe > 
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(ov) nat v. Stubbin, in the Exchequer, M. 1 
defendants iuſiſted on a cuſtomary mode of tithing w 
tithes being never ſet out till the corn was about to be carried, 
and then every tenth ſheaf as it came to the fark, io be 
thrown afide for the rector; notice of the intention to carry 
was to be given to him, and he might, if be diſliked the 
tenth ſheaf, take the eleventh in its ſtead. The notice given 
was one hour. The court beld, firſt, that the cuftom was bad, 
for the rector has a right in all caſes to ſee the tithes ſet out, 
that be may compare them with the nine parts. Secondly, that 
one hour was not reaſonable notice. Ex relat, Mei. A. An- 


frruther, Vid. ſupra, Vi. Corn and other grain. 
| 6, But 
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right come himſelf, or his ſervants, and ſpread abroad, diy it «,on the 
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6. But after the tithes are ſet forth, he may of commot t. y ſpread ond 


dry and ſtack bis corn, hay or the like, in any convenient Wound. 


place or places upon the ground where the ſame grew, till 
it be ſufficiently weathered and fit to be carried into the 
barn, But he muſt not take a longer time for the doing 
thereof, than what is convenient and neceſſary z and what 
ſhall be deemed a convenient and neceſſary time, the law 
doth not nor can define ; for the quantity of the corn or 
hay, and the weather, in this caſe are to be conſidered z 
and what ſhall in this and all other caſes of like nature 
be ſaid to be a reaſonable and convenient time, is to be 
determined by the jury, if the point come in iſſue triable 
dy a jury; but if it come to be determined upon a demur- 
rer, or other matter of law, the judges of the court where 
the cauſe depends are to reſolve the ſame. Deg. p. 2. c. 14. 
Str. 24 5- | 

7. And it ſhall be lawful quietly to take and carry the 
fame away. And if any perſon carry away his corn or 
hay, ot his other prædial tithes, before the tithe thereof 
be ſet forth ; or willingly withdraw his tithes of the ſame 
or of ſuch other things whereof prædial tithes ought to 
de paid 3 and if any perfon do ſtop or let the parſon, vi · 
car, proprietor, owaer, or other their deputies or farmers, 
to view, take, and carry away their tithes as is aboveſaid ; 
he ſhall forſeit double value, with cofts ; to be recovered 
in the eceleſiaſtical court. 2 & 3 Ed. b. c. r3./. 2. 

And he may carry his tithes from the ground where 
they grew, either by the common way, or any ſuch way 
as the owner of the land uſeth to carry away bis nine 
parts. But if there are more ways than one, and the 
queſtion is, which is the right way ; this is cogniſable in 
the temporal court, Deg. p. 2. c. 14. 25 

And if the owner of the foil, after he hath duly ſet 
forth his tiches, will ſtop up the ways, and not ſuffer the 
4 to catry away his tithes, or to ſpread, dry, and 
Rack them upon the land; this is no good ſetting forth 
of his tithes without fraud within the ſtatute: but the 
parſon may have an action upon the ſaid ſtatute, and may 
recover the treble value; or may have an action upon 
the caſe for ſuch diſturbance, as it ſ-emeth ; or he may, 


if he will, break open the gate or fence which hinders 


bim, and carry away his tithes. Deg. p. 2. c. 14. 
8. But in this be muſt be cautious, that he co mmi 


9 than 


t NO pu muſt Hot 


ate,. tails, lock, or hedges more do wilful u- 
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- than neceſſarily he muſt for his paſſage. Deg. P. 2. 
c. 14. 

And when be comes with his carts, teams, or * 4 
carriages, to carry away his tithes; he muſt” not ſuffer his 
horſes or oxen to eat and depaſture the graſs growing in 
the grounds where the tithes ariſe, much leſs the corn 
there growing or cut: but if his cattle (as cannot be 
avoided) do in their paſſage, againſt the will of the dri- 
vers, here and there ſnatch ſome of the graſs, this is ex · 
cuſable. Deg. p. 2. c. 14- 

Penalty on not 9. It ſeems, that if tithes ſet forth remain too- long 
carryiogit away. upon the land, the owner of the ſoil may take them da- 
mage feaſant ; but then, if he be ſued for them, in order 
to juſtify he muſt ſet forth how long they had remained 
"before he took them; and when they ſhall be ſaid to te- 
main too long is triable by the jury. HWatf. c. 54+ 
FAQtion on the Or an action upon the caſe will lie againſt the nackoa 
caſe againſt the for his negligence in this behalf: But no action in ſuch 
parſon, ] caſe will lie, unleſs the pariſhioner hath duly ſet forth his 
tithes, and bath alſo given notice to the parſon, that they 
are ſo ſet forth. Deg. p. 2. c. 14. L. Raym. 187. (i) 
But the occupier of the ground cannot put in his cattle 
and deſtroy the corn or other tithe: for that is to make 
himſelf a judge, what ſhall be deemed a convenient time 
for taking it away: but the court and jury, upon an action 
brought, are to determine of the reaſonableneſs of the 


time, and of the recompence to be made _ the a 


8 L. Raym. 189. | 50 
VII. Tithes how to be recovered. 


; 


Incumbent x. That tithes may not be loft to' the fiiceeſlors, 1b 
cowpelled to de - jinjoined by a conſtitution of archbiſhop Winchelſea,' that 


_ the rectors and vicars of churches, who reſpecting the fear 

or fayour of men more than the fear 'of God, Thall not 
demand their tithes with effect, ſhall be ſuſpended, until 
they pay half a mark of filver to the archdeacon for” their 
diſobedience, Lind. 191. * 

Who to be ſued, 2. The general rule is, that the owner of the nine 
parts is to be ſued for the tenth. But this rule admits of 
divers Exbeptions : : As, 


: 


8 — AM. n „ ©. — 


* 


(9 Burr. 1892. Aro For the ects of this aQion, 
| ke Woman v. bade, 7 328. "Firſt 
, 
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Fut, If à pariſhioner let his ground or herbage, it is -* 


ſaid, that the parſon may ſue either the owner of the 
ground, or the owner of the cattle, at his election, for 
the tithe :* if the cuſtom; be not againſt it. God, 413. 
But in the caſe of Fiſher and Lemen, where cattle were 
depaſtured occaſionally in another man's ground; it was 
agteed by the whole court of exchequer, that the owner 
of the land, and not the owner of the cattle, was to pay 
the tithes: And baron Page faid,” that as to what had 
been faid, that the demand might be either againſt occu- 
pier or agiſter, that could not be; for the ſame duty 
could not ariſe in two different perſons at the ſame time. 
Finer, Diſmes. L. 2. | DN, FO 
So, if hay be put into ricks on the ground, and after 
ſold ; the buyer cannot be ſued for the'tithe, but the ſeller 
may, in caſe. the tithe thereof was not paid before. God, 


% 


12. , 

r But if one ſells underwood ſtanding, or corn or grafs 
on the ground; the buyer, and not the ſeller, ſhall pay 
the tithes. - Bob. 158. 

But if. any part thereof be cut before the ſale, the ſellet 

muſt anſwer the tithe thereof, Boh. 159. | 

So where one ſells ſheep, whereof the parſon is to have 
a rate tithe ; the ſeller, and not the buyer, muſt pay the 
tithe for them. Bob. 158. | 

So if one that is owner of a coppice or wood, do cut it 
down, and fell it all together; in this caſe the ſeller, and 
not the buyer, muſt anſwer for the tithes. Bob. 159. 
If cattle or other goods tithable be pawned or pledged ; 
it is ſaid, that he to whom they are pledged” muſt pay tithe 
of them, Bob. 159. h 
But if à man deliver cattle or goods to one, to be re- 
delivered to him; he himſelf, and not the perſon to whom 
= are delivered, muſt pay tithe for them. Bob. 159. 

f a pariſhioner die before he pay his tithes ; his exe- 
cutor, if he hath aſſets, muſt pay them. Bob. 159. 

3. By the2& 3 £2. 6.c. 13. Every perſon who ſhall 
have any beaſts or other cattle tithable, going feeding ot 
depaſturing in any waſte or common ground, whereof 
the pariſh is not certainly known, ſhall pay tithes for the 
increaſe of the ſaid cattle ſo going in the ſaid waſte or com- 
mon, to the parſon, vicar, proprietor, portionary, owner, 
or other theit farmers or deputies, of the pariſh, bamler, 
town,” or other place, where the owner of the ſaid cattle 
inhabiteth or dweleth.” /. 3. * Fo 

, 4+ 0 
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pariſh is not 
known, 


328 | Tithes. 
Anciently reco- - 4+ In the Baxon times, tithes were [recoverable in the 
verable in the 2 court, where; the biſhop ot his deputy, and the 
County court. ſheriff, did fit as co-ordinate judges, . there being at that 
time no ſeparate court of ordinary eccleſiaſtical. juriſdic- 
tion. 2 Inf. 661. | an 
Recoverable j 5: By a conſtitutiap of archbiſhop Winchelſea: Foraſ- 
| the ſpiritual much as many are found, who arg nit willing freely to pay 
court z by 'he their tithes; we ds or dain, that the pariſhioners be Edmoniſheg 
Se: gy once, twice, and thrice to pay their tithes to Gd and the church, 
ict. And if they de not amend, they ſhall firſt, be ſuſpended fram 
the entrance of the church, and fa at loft. be compelled to jay 
their tithes I cenſures ecclefiaſtical, if 1t all be neceſſary, 
And if they hall defire @ relaxation or abſalution of the ſaid 
e. they Mall be remitted to the ordinary of the place ts 
abſalved and puniſhed in due manner. Lindw. 191. 
By the ſtatute of 7 agatis, 13 Ed. 1. ft, 4 
The king to his judges fendeth greeting : Uſe yourſelves cir- 
cumſpecily in all matters cencer ning the clergy, not puniſhing 
them if ibey hold plea in court chriſtian, in the caſe where 6 
parfon doth demand of bis pariſhioners. ablation or tithes dut 
_ ond accuflomed : In which coſe, the ſpiritual judge Hall have 
| [roof to take knowledge, notwith/ianding the king's probi - 
1s. TEE 
Due and accu/lomed]. Debitas ve! conſyetas:: By this act, 
lord Coke ſays, modus decimandi , and real compoſition 
are e/tablijbed [pe baps he had better have ſaid, diſlinguiſb- 
ed; for both of them were eſtabliſhed long enough before 
this act]: for hereby tithes are divided into two parts, 
viz, tithes due, which is the tenth part; and tithes ac - 
eulomed, which is a duty perſonal dug. by cuſtom and uſage 
to the parſon in ſatisfaction of tithes, ag a yearly ſum of 
money, or other duty. And. theſe, arg bete called tithes 
eccuflomed ; and for this modus decimandi the parſon ma 
ſue in court chriſtian, aud is warranied by chis act. 2 770 
99. d. % vichy | 
1 By the ſtatute of articuli cieri, g Ed. a. it. 1. c. 1. 
Whereas laymen do purchaſe prohibitions generally upon tithet, 
. ebventions, oblations, mortuarics ;, the king, goth anſwer to. this 
22 that in tithes, ablations 2 2 
they are propeunded under ibeſe names) the king's probibition 
Hall hold no place, alibe for the lang withhalding of the ſom 
the money, may be eſteemed at a ſum certain. But af 4 clerh 
or @ religious man, do fell bis tithes being gathered. in his hart, 
or otherwiſe, to any man for money, if the money be damangee 
before a ſpiritual judge, the king's, prohibition Hall he x teh 
, | i 
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the ſale, the 8 goods are made temporal, and the tithes 
turned into chattels. 

By the 18 Ed. 3. ſt. 3. c. 7. N hertas writs of ſcire facias 
have been granted to warn prelates, religious, and other clerks, 
to anſwer diſmes in our chancery, and to ſhew if they have any 
thing, ar can any thing ſay, nal wy diſmes ought not 10 
be reflored to the ſaid demandanit, and to anſwer as well to us 
as to. the party juch diſmes ; ſuch writs from henceforth ſtall 
not be granted, and the proceſs hanging upon ſuch writs ſhall be 
annulled and repealed, and the parties diſmiſſed from the ſecular 
judges of ſuch manner of pleas. 4 

Writs of ſcite facias]) This is a writ, where one hath 
recovered debts or damages in the king's courts, and ſueth 
not for execution within a year and a day; after which he 
ſhall have this writ, to warn the party; who coming not, 
or ſaying nothing to ſtay execution, a writ of fieri facias 
goes, commanding the ſheriif to levy the debts or damages, 
of his goods. Terms of the law. | 

To warn prelates, religious, and other cl-rks) This ſcire 
facias was not brought againſt the poſſeſſors of the land 
for ſubtraction of tithes, but againſt the prelates or othec 
clerks, which took the tithes after they were ſevered. 
Commiſſions out of the chancery were directed to certain 
perſons, giving them authority to inquire, whether ſuch 
a ſpiritual perſon ought to have tithes of ſuch lands; 
whereupon inquiſitions were taken and returned: and if 
it were found for the ſpiritual perſon, upon this record 
he might have a ſcire facias againſt any prelate, religious, _- 
or other clerk that took them after ſeverance. 2 nfl. 
640. 

By the 1 R. 2. c. 13. The prelotes and clergy of this realm 
do greatly complain them, for that the people of holy church, 
purſuing in the ſpiritual court for their tithes and their other 
things, which of right cught and of old times were wont to per- 
tain to the ſame ſpiritual court ; and that the judges of holy 
church, having cognizance in ſuch cauſes, and other perſons 
thereof meddling according to the law, be maliciouſly and un- 


_ duly far this cauſe indicted, impriſoned, and by ſecular power 


horribly oppreſſed, and aiſo inforced with violence by oaths and 
grievous obligations and many other means unduly compelled to 
deſiſt and teaſe utterly of the things aforeſaid, againſt the liber- 
lies and franchiſes of holy church : Wherefore it is aſſented, 
that all ſuch obligations made or to be made by dureſs or violence 
ſhall be of no value. And as to thoſe that by malice do procure 
ſueh indiftments, and to be the ſame inditlors, after the ſame 
indiftees be 7 acguit; ſuch procurers ſhall ſuffer à year's im- 

Vol. III. | M m priſoument, 
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priſemment, and reſtore to the parties their damaged, and ſhall 


nevertheleſs make a grievous fine unto the king. And the juſtices 
of aſſize, or other juſtices, before whom ſuch inditlees ſhall be 
acquit, ſhall have power to inquire of ſuch pr ocurers and in- 
diftors, and duly to puniſh them according to their deſert, 

By the 1 R. 2. c. 14. At what time that any perſon of 
the holy church be drawn in plea in the ſecular court, for his 
own tithes taken by the name of geods taken atuay; and be which 
is ſo drawn in plea maketh an exception, or alledgeth, that the 
ſubſlance and ſuit of the buſineſs is only upon tithes due H right 
and of poſſeſſion to his church or other his bensfice : In ſuch caſe 
the general averment ſhall not be taken, without ſhewing ſpecially 
how the ſame was his lay chattel. 

By the 27 H. 8. c. 20. when by the noiſe of the diſſo- 
lution of monaſteries in this parliament, laymen took oc- 
caſion upon trifling pretences to withdraw their tithes, it 
was enacted as followeih: PForaſmuch as divers evil diſp:ſ-d 
perſons, inhabited in ſundiy counties cities town and places of this 
realm, having no reſpect to their duties to Almighty God, but 
againſt «ight and good e having attempted to ſubtract and 
withhold in ſome places the who's and in ſome places great part 
of therr tithes and oblations, as well perſanal as prædial, due 
unto God and holy church; and purſuing ſuch their deteflable 
enormities and injuries, have attempted in late time paſt to diſabey 
and contemn ihe proceſs laws and decrees of the eccleſiaſtical courts 
of this realm, in more temerarious and large manner than be- 
fore this time hath been ſcen: for reformation of which ſaid 
injuries, and for unity and peace to be preſerved amongſt the 
king's ſubjects of this realm, our ſovereign lord the king, being 
ſupreme head on earth (under G1d) of the church of England, 
willing the ſpiritual rights and duties of that church to be pre- 
ſerved, continued and maintained, hath erdainea and enatted by 
authority of this preſent parliament, That every. of his ſubjefs 
of this realm, according to the eccleſiaflical laws and ordinances 
of his church of England, and after the laudable uſes and cuſ- 
toms of the pariſh or other place where he dwelltth or occupieth, 
ſhall yield and pay his tithes and offerings and other duties of holy 
church ; and that for ſuch ſubtractions of any the ſaid tithes and 
offtrings or other duties, the parſon vicar curate or other party 
in that behalf grieved, may by due proceſs of the ting's eccleſiaſtical 
laws of the church of England, convent the perſon offending, be- 
fore his ordinary or other competent judge of this realm having au- 
thority to bear and determine the right of tithes, as alſo to compel 
the ſame perſen offending to do and yield his duty in that _ : 
And in caſe the ordinary of the dinceſe or his commiſſary, or the 


archdtacon or his official, or any other competent judge aforeſaid, 
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or any contempt contumacy diſobedience or other miſdemeanor of 
the party defendant, ſhall make information and requeſt to any of 
the king's maſl honourable council, ar to the juflices of the peace 
of the ſhire where ſuch offender awelleth, to aſſiſt and aid the 
fame ordinary commiſſary archdeacin official or judge, to or- 
der or reform any ſuch. perſon in any cauſe before rehearſ- 
d; that then he of the king's ſaid hinourable council, or 
ſuch two juſtices of the peace (whereof one to be of the quarum ), 
to whom ſuch information or reque/t ſhall be made, ſhall have 
prwer to attach or cauſe to be attached the perſon againſl wham 
ſuch information or requeſt ſhall be made, and to commit him to 
ward, there io remain without bail or mainprize, until he 
ſhall have found ſufficient ſurety to be bound by recognizance or 
otherwiſe before the king ſaid counſellor or juſlice of the peace, 


or any other like counſellor or juſtice of the peace, to the uſe f 


our ſaid lord the king, to give due obedience to the proceſs pro- 
ceedings decrees and ſentences of the eccliſiaſtical court of this 
realm wherein ſuch ſuit or matter for the premiſſes ſhall de- 


pend or be; and that every of the king's ſaid counſellors, or 
two juſtices of the peace whereof the, one to be of the quorum as. 
it aforeſaid, ſhall baue power to take and record ſuch recegni- 


Zances and obligations, |. 1. 

Provided, that this ſhall nat extend to any inhabitant of the 
city of London, concerning any tithe offering or other eccliſi- 
a/tical duty, grown and due to be paid within the ſaid city; 
becauſe there is another order made for the payment of tithes and 
other duties within the ſaid city. 1. 2. 

Provided alſo, that all perſons, being parties to any ſuch 
ſuit, may have their lawful action demand or proſecution, ap - 
peals, prohibitions, and all other their lawful defences and 
remedies in every ſuch ſuit, according to the ſaid eccleſiaflica! 


laws, and laws and ſtatutes of this realm, in as ample man- 


ner as they might have had if this att had not been made. 


Shall have power to attach] In the caſe of X. and San- 
chee, H. q M when ſeveral quakers had been committed 
upon this itatute, it was alledged, that the juriſdiction 
of the ſpiritual court was taken away by the act of par- 
liament which gives the parſon a remedy to recover ſuch 
tithes by diſtreſs, by warrant of a juſtice of the peace: 
But by the court, the ſaid act ſeems only to be an accu» 
mulative remedy, and not to repeal the former act of the 


27 H. 8. L. Raym. 323. () 
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(s) See alſo Rex v. Owen, 4 Burr 2095. 
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By the 32 H. 8. c. 7. (which was alſo made upon oc- 7 


caſion of the diſſolution of monaſteries, and which was 
chiefly intended to enable laymen, that by the diſſolution 


had eflates or intereſts in parſonages, or vicarages impro- 01 
priate, or otherwiſe in tithes, to ſue for ſubtraction of 65 
- tithes in the ecelefiaſtical courts,) it is enacted as follow- / 
eth: Il here drv-rs perſons inhabiting in ſundry countries and 7 
| places of this realm. not regarding their duties to Almighty God 4 
ö | and to the ting our ſoverrign lord, but in f u years paſt more / ; 
| contempturuſly and commonly preſuming to offend and infringe 7 
| | the good and wholeſime Jaus of this realm and gracious com- 2 
mandments of our ſove eigu lord. ha in times paſt hath been ſeen 5. 
or known, haut no! leited to ſubtract and withdraw the lawful of 
and accuſtomed tithes of corn hay paſiurages and other fot of fe 
tithes an obiations, commnly due to the owners proprietaries Pe 
and poſſeſſors of the pr ſnuges uicarages and other eccleſinflical 1 
places within this realm: being the more encouraged thereto, x 
for that divers ef the king's ſubjetis, being lay perſons, hav- 1 
ing e, vicarages and tithes to them, and their heirs, or v 
to the heirs of their bodies, or for term of life or years, cannot * 
by the order and courſe of be ecclefiaflical laws of this realm þ 
fue in any ecclefraflical court for the wrongful withholding and de- x 
: rainirg of the ſaid tithes or other duties, nor can by the order of aj 
the common laws of this realm have any die remedy againſt any | 8 
* bis eirs or aſſigns, that wrong fully detaineth or with- 7 
haldeth the ame; by occaſion wheresf much controverſy ſuit and po 
variance is like to enſuꝭ among the kingss ſubjecti, to the great ba 
damage and decay of many of them, if convenient and ſpeedy 2 
remedy be not provided: It is therefore enatted, that all perſons Ki 
ef this rea'm, of what rflate degree or condition ſoever they _ 
be, ſhall fully ſruly and effeflually divide ſet out yield or pay, 

dil and fingular tithes and offexings aforeſaid, according to the 2 
lawful cuſloms and uſages of pariſhes and pl tes, whence ſuch * 
tithes or duties ſhall ariſe or become due; and if any perſon, 2 

e his ungodly and perverſe will, ſhall detain and withhold any . 

of the ſaid tithes or offerings, or any part thereof, then the p 
per ſon or perſons, being ecclefiaflical or lay, having cauſe to Bit 
deniand the ſaid tithes or offerings, being thereby wronged or th, 
grieved, ſhall and may convent the perſon fo offending, before of 


the ordinary, his commiſſary, or other competent minifter or 
" lawful judge of the place where ſuch wrong ſhall be done, ac- : 
cording to the eccleſiaſtical laws ; and in every ſuch cauſe or 


matter of ſwt, the ſame ordinary or other judge, having the 2 
parties or their lawful procurators before him, ſhall proceed to 4 


the cramination hearing and determination of every ſuch cauſe 
or matter, ordinarily or ſummarily, according to the courſe and 
x G | proceſs 


Tithes. 
proceſs of the ſaid eccleſiaflical laws, and thereupon give fans 
tence accordingly, ſ. 1, 2. | * 

And if any of the parties ſhall appeal from the ſentenca, 
order, and definitive judgmeut of the ſaid ordinary or other 
competent judge as 2 then the ſame judge Hall, upon 
ſuch appellation made, adjuige to the other party the reaſnable 
cat of his ſuit therein before expended ; and jhall compel the 
fame party appellant to ſatisfy and pay the ſume cfts Jo ad- 
Judged, by compulſory proceſs and cenſures of the ſud laws 
eccleſiaſtical; taking ſurety of the other party to whom ſuch 
cofts ſhall be adjudged and paid, to reſtore the ſame coſts to the 
party appellant, if afterwards the prin ipal cauſe of that ſuit 
of appeal ſhail be adjudged again/t the ſame party to whom the 
fame coſts ſhall be yielded: And ſr. every ordinary or other com- 
petent judge ecclefraſtical ſhall adjudge coſt; to the ether party, 
upon every appeal to be made in any ſuit or cauſe of /ubtrattion 
or detention of any tithes or e erings, or in any other ſuit to be 
made concerning the duty of ſuch tithes or offerings. ſ. 3. 

And if any perſon, after ſuch /ent-nee definitive given 
againſi him, ſhall obſtinately and wilfully rifuje to pay bis 
tithes or duties, or ſuch ſums of money /o adjudged, wherein he 

ſhall be condemned for the ſame ; it ſhall be lawful for two 
Juſtices of the peace for the ſame ſhire, whereo! ons to be of 
| the quorum, upon information certificate or complaint to them 

made in writing by the ſaid eecleſi ſtical judge that gave the 
ſame ſentence, to cauſe the ſame pa» ty ſo refuſing to be attached 
and committed to the next gaol, and there io remain without 
bail or mainpriſe, tilt he ſhall have found ſufficient ſureties to 
be bound by recognizance or otherwiſe, before the ſame juſtices, 
to the uſe of our lord the king, to perform the ſaid definitive ſen- 
tence and judgment, ſ. 4. 

Provided, that no perſon ſhall be ſued or otherwiſe compelled 
to pay any tithes, for any manors lands tenements or other here- 
ditaments, which by the laws or /latutes of this realm are diſ- 

charged or not chargeable with the payment of any ſuch tithes. 


— alſo, that this ſhall not in any wiſe bind the inhg- 
bitants of the city of London and ſuburbs of the ſame, to pay 
their tithes and efferings within the ſame city and ſuburbs, 
otherwiſe than they ought to have done before. |. 0. 

And in all _ where any perſon ſhall have any eflate of 
inheritance, freehold, term, right, or intereſt in any par ſon- 
age, vicarage, portion, penſion, tithes, oblations, or other 
ecl.fraſtical or ſpiritual profit, which ſhall be made temporal 
er admitted to be in temporal hands and lay uſes and profits 
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by the laws or fatutes of this realm, fhall be diſiſed deforced 


| wronged or otherwiſe kept or put ſrom their lawful inheritance, 


ate, ſeiſin, poſſeſſion, occupation, term, right, or intereſt 
therein, by any other perſon claiming to have intereſt in or tile 
to the ſame ;, the perſon ſo diſſeiſed deſorced or wrongfully kept 
or put out, his heirs, his wife, and ſuch other to whom ſuch 
injury and wrong ſhall be dine, may have their remedy in the 
hing's temporal courts, or other lemporal courts, as the caſe 
Hall require, for the recovery or obtaining of the ſame, by 
writs original of prazcipe quod reddat, affize of novel 
diſſeiſin, mort d'anceſtor, quod ei deforceat, writs of dower 
or other writs original, as the caſe ſhall require, is be deviſed 


and granted in the king's court of chancery, in like manner and 


form as they might have had for lands tenements or other bere- 


 ditaments in fuch manner to be demanded : and writs of cove- 


"nant an other Writs for fines to be levied, and all other aſſur- 
ances to be had of the ſame, Mall be granted in the ſaid chan- 
cery, actording as hath been uſed for fines 10 be levied and aſ- 
 furance to be had of lands tenements or other hereditaments, 
Provided, that this ſhall not give any remedy, cauſe of act iin or 
ſuit, in tbe courts temporal, againſi any perſon who ſhall refuſe 
to {et out his tithes, or fhall withhold or refuſe to pay his tithes 
or efferings ; but that in all ſuch caſes the party, being eccleſi- 
eftical er lay, having cauſe to demand or haue the ſaid tithes or 
offerings, and thereby wronged or grieved, ſhall have his remudy 
| Es the ſame in the ſpiritual courts, according to the ordinance 
in the firſt part of this att mentioned, and not otherwiſe. 


7, 8. 
of tre- 6. By the 2 & 3 Ed. 6. c. 13. the aforeſaid acts of the 
ble value in the 27 H. 8. c. 207 and the 32 H. 8. c. 7. ſhall ſtand in / full 
emporal ccurts 
by the 2 & 3 
Ea. . 


force: And moreover, it is further enacted as followeth : 


. viz. All perſons ſhall truly and juſtly, without fraud or guile, 


divide ſet out yield and pay all manner of the prædial tithes, in 
their proper hind, as they riſe and happen, in ſuch manner and 
form as hath been of right yielded and paid within forty years 
next before the making of this ac, or of right or cuſtom ought 
to have been paid; and no perſin ſhall take or carry away any 


fucb or like tithes, which have been yielded or paid within the 


ſaid forty years, or of right aue bi to have been paid in the place 


vr places tiihable of the ſame before he hath juſtly divided or ſet 


forth for the tithe thereef the tenth part of the ſame, or other - 
wiſe agreed for the ſame tithes with the parſon, vicar, or other 
owner, proprietary or farmer of the ſame tithes; under the pain 
of forfeiture of treble value of the tithes ſo taken er carried 

away, ſ. 1. : 75 ö 
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Truly and juſt'y, without fraud or guile) In the caſe of © 


' Heale and Sprat, T. 44 Elix In a prohibition : The caſe 
was, Heale did ſet out his prædial tithes, and divided 
them juſtly from the nine parts, and ſoon after cartied 
the ſame away. Sprat ſued for a ſubttaction of the ſame 
in the eccleſiaſtical court. Heale pleaded that he had ſet 


them out, as above, Whereunto Sprat ſaid, that pre- 


ſently after bis ſetting out, he carried the ſame away, to 
the defrauding of the ſtatute, And it was adjudged, that 
this was fraud and guile within this act, albeit he did 
juſtly divide the ſame within the letter of this law, It 
was further reſolved, that if the owner of the corn before 
ſeverance grant the ſame to another, of intent that the 
grantee ſhould take away the ſame, to the end to defraud 
the parſon of his tithe ; this is fraud and guile within the 
ſtatute, 2 /t. 649. 

Præ dial tithes) This branch extends only to prædial 
tithes, Thus in the cafe of Bo:th and Southraie, E. 1 Ja. 
In debt upon this ſtatute by the parſon of the church, 
for not ſetting forth the tithes of cheeſe, calves, lambs, 
cherries, and pears, to have the treble value; the defendant 
pleaded nihil debet, and it was found againſt him. And 
it was moved io arreſt of judgment, that the ſaid tithes 
of cheeſe, or calves, and lambs were not prædial tithes, 
and therefore not within this branch of the ſtature ; and 
this act is penal, and ſhall not be taken by equity. 
Which was allowed by the whole court. 2 Inf. 649. 
(Cro. Eliz 475.) | 

Within forty years next before the mating of this at] This 
time of forty years is ſet down, becaule forty years in the 
eccleſiaſtical court about tithes make a preſcription. 2 nt. 
649. 1 Ought. 263. | 

Or of right or cuſtim ought to have been paid] The ſenſe of 
theſe words of right cught to have been paid, is of tithes to 
be yielded in ſpecie within forty years; and the fenſe of 
the words of right or cu/tom, is, by rightful cuſtom de 
modo decimandi. 2 I. 650.{x) / 5 

r 


— 


(x) A declaration on this ſtatute mult ſtate. that the tithes 
were paid, or ought to have been paid, forty years before the 
making of the ſtatute; otherwite the plaintiff muſt give evi- 
dence of actual payment. Ld. Mansfield v. Clarke, 5 T. Rep. 
264. Bot where the declaration ſtated that they were of 


' right yielded and payable, and yielded and paid, the court of 


king's bench held that the action lay, although there was no 
M m 4 evidence 
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. Mitchel v. Walker, 5 7. Rep. 260, 
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Or otherwiſe agreed for the ſame with the parſon, vicar, 
or other owner, proprietary, or farmer of the ſaid tithes] 
E. 6 G. 3. Chave and Calmel. A prohibition was moved 
for to the conſiſtorial court of the biſhop of Exeter, to ſtay 
proceeding in a cauſe inſtituted there, for ſubduQion of 
tithes, The caſe was, that Mr. Calmel the impropriator 

bad employed one Finnimore as his agent, to collect and 


compound for tithes. Chave the occupier had agreed with 


Finnimore, after the corn was cut and ready to be houſed, 
for 5 l. Whereupon he houſed his whole crop, without 
ſetting out the tithes, Chaye's agreement with Finnimore 
was only by parol. The impropriator libelled in the ec- 
cleſtaſtical court quien Chave, for not ſetting out his 
tithes, Chave tendered the 5 |. and offered a plea that he 
had purchaſed the tithes for 5 l. The eccleſiaſtical courc 
rejeted this plea, The queſtion was, Whether this was 
matter of appeal, or of prohibition? And the court were 


| unanimous, that it was matter of prohibition. They 


founded their opinion upon this rejection of the plea be- 
ing a grievance irreparable; and upon an apprehenſion, 
that the eccleſiaſtical \court muſt have grounded their re- 
jection upon a ſuppoſed difference between their Jaw and 
the common law ; that is to ſay, they took it for granted, 
that the eccleſiaſtical court were of opinion, agreeable to 
what is laid down by biſhop Gibſon (who takes it from a 
note in Noy), that an agreement with the agent of a pro- 
prietor of tithes will not bind the proprietor: whereas by 
the common law, and in common ſenſe and common jul- 
tice, a compoſition by the occupier with the agent of the 
proprietor doth bind and ought to bind his principal. In- 
deed, where the eccleſiaſtical court have jutiſdiction, and 
proceed therein according to their law, where it doth not 
differ from the common law, the rejection of a plea would 


de matter of appeal. But where the eccleſiaſtical law dif- 


fers from the common law; and the eccleſiaſtical court 
would require greater proof from the defendant, than the 
common law requires; or would eſteem an agreement not 
to bind the impropriator, which at common law would 
bind him; there an appeal could be of no ſervice to the 
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evidence of actual payment, but, on the contrary, the land, 


as far back as was remembered, had been in graſs, till 1791; 
when it was ploughed, and had never paid any prædial tithe ; 
for there was no evidence here to preſume a grant of the tithes 


defendant 
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defendant in the eecleſiaſtical court : becauſe the ſuperior 
eccleſiaſtical court would equally adhere to their own law, 
as the inferior eccleſiaſtical court had done; and would 
determine alike, as being guided by the ſame principle of 
determination. Therefore, as the judges of this court 
ſuppoſed that in the preſent caſe the judge of the conſiſt- 
ory court rejected the plea becauſe he thought the agree- 
ment with the agent not binding upon Mr. Calmel the 
principal, which at common law did bind him, they held 
this to be matter of prohibition and not of appeal. And 
though it had been obſerved, that tithes lie in grant ; yet 
they had no doubt that the occupier might, with ſuffi- 
cient propriety, be ſaid to have purchaſed theſe tithes, 
notwithſtanding the contract was only by parol. For 
whatever might have been objected to its not being by 
deed, if this corn had been ſtanding; or if it had been a 
ſale by the proprietor of the tithes co a third perſon; yet 
the preſent caſe is by no means liable to ſuch an objec- 
tion: for the corn was here ſevered trom the ground, and 
ready to be houſed; and it was not a ſale of the tithes 
by the proprietor to a ſtranger, but a compoſition between 
the proprietor and occupier, for that turn only, Burrow, 
Mansf. 1873. | 

under the pain of forfeiture of treble value of the tithes fo 
taken and carried away) This branch doth not give the for · 
feiture to any perſon in certain; and therefore it was pre- 
tended, that the forfeiture ſhould be given to the king : 
And thereupon, the attorney general, H. 29 El. did ex- 
hibit an information in the exchequer, againſt one Mod a 
pariſhioner of Iclington in the county of Cambridge, for 
this treble forfeiture, for carrying away his tithes before 
they . were juſtly divided. The defendant pleaded not 
guilty; and by a jury at the bar he was found guilty : 
and in arreſt of judgment it was moved, that in this caſe 
the forfeiture was not given to the king, for that the 
words of the act be, under the pain of forfeiture of treble 
value of the tithes ſo taken away : and whenſoever a forfeit- 
ure is given againſt him that doth diſpoſſeſs the owner of 
his property, as here he doth of his tithes, there the for- 
feiture is given to the party grieved or diſpoſſeſſed; and 
the rather for that this is an additional law, and made for 
the benefit of the proprietor of the tithes. And ſo it was 
adjudged by Manwood and the whole court of exchequer. 
And this was the firſt leading caſe that was adjudged 


upon this point; and ever ſince, it hath been _— for 
| aw, 


Tithes. 
law, that the party intereſted in the tithes ſhall in adtion 
of debt recover the treble value. 1 fl. 159. 2 Infl. 650, 
And it is to be obſerved, that the treble value only, and 


not the tithes themſelves, nor any ſatisfaction for them, 
may be recovered in the temporal court: that being out 


of the juriſdiction of thoſe courts, and wholly in the ſpi- 


ritual court. Which is the reafon why in all ſuits upon 
this flatute, the action is not laid for ſubtraction of tithes 
but for a contempt of the ſtatute in not ſetting them out, 
And being a contempt, the aCtron dies with him who com- 
mitted the contempt ; and doth not lie agaioſt his execu- 
tor. Gi. 697. 1 Fern. bo. 4a. 

And it hath been held, that an action grounded on this 
ſtatute, for not ſetting forth of tithes, is not within the 
ſtatute of limitations; that ſtatute not extending to ac- 
tions grounded on acts of parliament ; therefore the plain- 
tiff is not by law confined to fix years, or to any other 
time certain, within which to bring his action. Wat. 
c. 58. 

Thus, in the caſe of Marton and Glepale, E. 1726; on 
a bill by a lay impropriator for tithes in the court of ex- 
chequer, for about twenty-four years; the defendant, 
as to ſuch part of the bill as prayed diſcovery and relief 
for any time before within fix years next before filing the 
dill or ſerviog the ſubpoena, pleaded the ſtatute of limit- 


-ations, and that he did not promiſe to make any ſatiſ- 


faction for any tithes before the ſaid fix years; but it was 


over-ruled by the court; becauſe the defendant, as to 


tithes, is only in the nature of a receiver or bailiff for 
the plainiiff; in which caſe the ſtatute of limitations doth 
not operate. Bunb, 213. 8: 

If a jury give a verdict for the plaintiff, they muſt find 
the real value of the tiches, which ſhall be trebled by the 


court; as if the jury find the real and ſingle value to be 


twenty pounds, they cught to give the plaintiff only ſo 
much, and the court ſhall treble it, and make that ſum 
given by the jury to be ſixty pounds, which is the treble 
value, But if the iſlue be upon the cuſtom of tithing, 
or any other collateral. point, the jury then need not to 
find any value of the tithes ; for that in ſuch caſe the de- 
fendant ſhall pay the value ex pteſſed by the plaintiff in his 
declaration: becauſe by the collateral matter pleaded in 


bar, the value of the tithes ſet forth in the declaration is 
- confeſſed, Therefore in all actions brought upor this 
ſtatute, if the defendant plead any collateral matter in 


bar of the action, he mult take the value of the tithes 
8 | mentioned 
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mentioned in the declaration by proteſtation; that is, he 

muſt by the form of a proteſtation aver, that the tithes 

were not of that value as is declared; otherwiſe he will 

be charged with the value the plaintiff hath by his decla- 

ration ſet upon them, And the ſame law is ſaid to be, 

if judgment be given for the plaintiff by nihil dicit, nou 
m informatus, or upon demurrer, a. c. 58. 

And neither damages nor coſts can be recovered with 
the treble value; becauſe the ſtatute hath not expreſsly 
given them: except that by the ſtatute of the B& 9 . 
c. 11. it is enacted, that in all actions of debt upon the ſtatute 
for not ſetting forth of tithes, wherein the ſingle value or da- 
mage found by the jury ſhall not exceed the ſum of twenty nobles ; 
the plaintiff obtaining judgment, or any award of execution 
after plea pleaded or demurrer jrined therein, ſhall recover his 
cofts of ſuit ; and if the plaintiff ſhall become nonſuit, or ſuffer 


a diſcontinuance, or a verdict ſhall paſs againſt him, the defend» 


ant ſhall recover his coſts. ſ. 3. 

7. By the aforeſaid ſtatute of the 2 & 3 Ed. 6. c. 13. 
At all times whenſoever, and as often as any prædial tithes 
Hall be due at the tithing of the ſame ; it ſhall be lawful to 
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Recovery of 
double value ia 
the eccleſiaſtical 


court by the 


every party to whom any of the ſaid tithes ought to be paid, or ſame ftatate, 


his deputy or ſervant, to view and ſee their ſaid tithes to be 
Juftly and truly ſet forth and ſevered from the nine parts; and 
the ſame quietly to take and carry away : and if any perſon car- 
ry qubay his corn er hay, or his other prædial tithes, before the 
tithe thereof be ſet om ; or willingly withdraw his tithes of 
the ſame, or of ſuch ether things whereof predial tithes ought to 
be paid ; or do flop or let the parſon, vicar, proprietor, owner, 
or other their deputies or farmers, to view, take, and carry 


' away their tithes as is aboveſaid ; by reaſon whgresf the ſaid 


{ithe or tenth is loſt, impaired or hurt : then upon due proof 
thereof made before the ſpiritual judge, or any other judge to 
whom heretoſore he might have made complaint; the party ſo 


carrying away, withdrawing, letting or flopping, ſhall pay 


the double value of the tenth or tithe jo taken, loft, withdrawn, 
or carried away, over and beſides the cofts charges and expences 
of the ſuit in the ſame : The ſame to be recovered before the ec- 
clefia/tical judge, according to the king's eccleſiaflical laws. ſ. 2. 
Provided, that no perſon ſhall be ſued or otherwiſe compelled 
to yield give or pay any manner of tithes, for any manors, 
lands, tenements or hereditaments, which by the laws and 
fatutes of this realm, or by any privilege or preſcription, are 
not chargeable with the payment of any ſuch tithes, or that be 
diſcharged by any compoſition real. 1. 4. | 

hogs . 13 Shall 
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Shall pay the double value] T he reaſon why the double 
value is by this branch to be recovered in the eccleſiaſtical 
court, where by the former branch the pariſon at the 
common law ſhall recover the treble, is, for that in the 
eccleſiaſtical court he ſhall recover the tithes themſelves ; 
and therefore the value recovered in the eccleſiaſtical 
court is equivalent with the treble forfeiture at the com- 
mon law. 2 IAH. 650. Whey 
And the double vaiue, together with the ſtatute, ought 
to be expreſsly mentioned in the libel: but yet the libel 
muſt be ſo ordered, as not to be grounded directly upon 
the ſtatute for more than douvle value; for if the*fingle 


damages, that is, the value of the tithes, be alſo ground - 


ed upon it, this will be interpreted a ſuing io the ſpiritual 
court for treble value; and à prohibition will lie. Gags, 


245. Gil. 697. 


Manner of ſuing 
for tithes in the 
ecchefiaſtical 
court, 


Over and beſides the coſts, charges, and expences] So as the 
ſuit in the eccleſiaſtical court is more advantageous, than 
the ſuit for the treble forfeiture at the common law. For 
at the common law he (hall recover no coſts ; but he ſhall 
recover in the eccleſiaſtical court his coſts, charges, and 
expences. 2 /nfl. 651. 1 

8. And if any perſon de ſubtract or withdraw any man- 
ner of tithes, obventions, profits, commodities, or other duties 
(before mentioned), or any part of them, contrary to the true 
meaning of this act, ar of any other af heretofore made; the 
party jo ſubtracting or withdrawing the ſame may be convented 
and ſued in the king's eccleſiaſtical court, by the party from 
whom the ſame ſhall be ſubtracted or withdrawn, to the intent 
the king's zccleſtaſitcal judge may hear and determine the ſame, 
according to the kings eccleſtaftical laws : And it ſhall not be 
lawful to the parſon, vicar, proprietor, owner, or dther their 


formers or deputies, contrary to this aft, to convent or ſue ſuch 


wil bholder of tithes, obventions, and other duties aforeſaid, 
before any other judge than eccleſiaſtical, 2 & 3 Ed. 6. c. 13. 


ſ. 13. | | 

And if any archbiſhop, biſhop, chancellor, or othr judge ec- 
clefiaſtical, give any fentence in the aforeſaid cauſes ef tithes, 
obventions, profits, .emoluments, and other duties aforeſaid, or 


in any of them (and no appeal or prohibition hanging), and 


the party condemned do not obey the ſaid ſentence ; it ſhall be 


| lawful to every ſuch judge eccleſio/tical, is excommunicate the 


ſaid party fo as aforejaid condemned and diſobeying : In which 


entence of excommunication, if the ſaid party excommunicate 


,wilfully fand and endure till excommunicate by the ſpace of 
forty days next after, upon denunciation and publication thereof 


in tht pariſh church, or the place or pariſh where the party jo 


excommunicale 
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excommunicate 1s dwelling or moſt abiding ; the faid judge ec- 
cleſiaſtical may then at his pleaſure ſignify to the king in his 
court of chancery, of the ſlate and condition of the ſid party 
f excommunicate, and thereupon require proceſs de excommu- 


nicato capiendo 1 be awarded againſt every fuch perſon as 


hath been ſo excommunicate. ſ. 13. 

And if the party in fuch caſe ſhall fue for a prohibition ; be 
ſhall, before any probibition granted, deliver 10 fome of the juſ- 
tices or judge of the court where he demandeth prohibition, a 
true copy of the libel, ſubſcribed by bis band; and under the 
copy of the faid libel ſhall be written the ſuggeflion wherefore 
he demandeth the probibition: And in cafe the ſaid ſuggeſtion, 
by two honeſt and ſufficient witneſes at leaft, be not proved true 
in the court where the ſaid prohibition ſhall be ſp granted, within 
fox months next fal otuing after the ſaid propibitim ſhall be ſo 
granted and awarded; then the party that is letted or hindred 
of his ſuit in the cccliſiaſtical court by ſuch probibition, all 
upon his requeſt and ſuit, without delay, have a conſultation 
granted by the ſame court; and ſhall alſo recover double cofts 
and damages again the party that ſo purſued the prohibition, 
to be aſſigned or afſ-ſſed by the ſame court, for which cofls and 
damages the party may have an attion of debt. ſ. 14. 

Provided, that nothing herein ſhall extend to give any mini- 
fler or judge ccci ſiaſtical, any juriſd'ftion to hold plea of any 
matter cauſe or thing, contrary to the /latute of Weſtminſter 
2. c. 5. the flatutes of articuli cieri, eiteumſpecte agatis, 
ſylva cxdua, the treatiſe de regia prohibitione, nor againſt 
the flatute of 1 Ed. 3. c. 10; nor to hold plea in any matter, 
whereof the king's court of right o::4ht to have juriſdiction. 
. 15. f 

8. 13. May be convented] In the caſe of Machin and 
Malton, Z. 11 W: It was moved for the diſcharge of a 
rule by which a prohibition was granted, unleſs cauſe 
ſhewed, to the conſiſtory court of the archbiſhoþ of York, 
where Molton, rector of the church of South Colling- 
ham in the dioceſe of York, preferred a libel againſt Ma- 
chin for ſubtraRiog of tirhes. And the motion for the 
prohibition was grounded upon a ſuggeſtion, that Machin 


lived within the dioceſe of Lincoln, and therefore ought 


not to be cited out of the dioceſe where he lived, by the 
23 H. 8. c. 9. And the cauſe which was ſhewed to the 
court to diſcharge the rule was, becauſe Machin had lands 
within the dioceſe of York, namely, in the pariſh of 


South Collingham; for the tithes of corn growing upon 


which lands, Molton libelled in the conſiſtory court of 


York ; and when the citation was ſerved, Machin was 
| 7 there, 
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there, tho”: he. lived generally within the dioceſe of Lin- 
coln. And by Holt chief juſtice; if a man lives within 
the dioceſe of A, and occupies lands in the dioceſe of B, 


if he ſubtracts tithes in B, he may be cited and ſued there; 
and it is not within the ſaid ſtatute ; for when he oc- 


cupies lands in B, that makes bim an inhabitant there, 
and out of the intent of the ſtatute; and by the ſtatute 
of the 32 H. 8. c. 7. ſ. 2, the, ſuit for withholding of 
tithes in expreſs words is appointed. to be, before the ordi- 


nary. of the place where the wrong was done. L. Raym. 


452. 534. K. 
Or the place or pariſh] It ſeemeth that the words ſhould 


be, of the place or. pariſh, 


S. 14. By twp boneft and ſufficient witneſſes at leaf] This 


clauſe was made in favour of the clergy, for proof to be 
made by. witnefles ; which they had not at the common 
law. But if the ſuggeſtion be in the negative, as if the 


proprietary of a parſonage impropriate ſue for tithes, and 


the cauſe of the ſuggeſtion, be, that the parſonage is not 
impropriate; or if a parſon ſue for tithes of lands in his 
pariſh, and the. party ſue for a prohibition for that the 
land lieth not in that pariſh, or that the parſon that ſueth 
for tithes was not inducted, or any the like cauſe in the 
negative of any matter of fact; he ſhall not produce any 
witneſſes by force of bis branch, becauſe a negative can- 
not be proved: and therefore a prohibition upon cauſes 
in the negative remains as it was at the common law. 
2 Inſt. 662. | 3 
Proved true] It is ſufficient in this caſe that enough is 
proved, upon which to ground a prohibition, though the 
eſtion be not ſhewn to be ſtrictly and wholly true. 
So where the ſuggeſtion was for twenty acres of paſture, 
and as many acres of .wood in lieu of tithes, and proof 
only. made of the wood; or where the ſuggeſtion was 


the lamb; or for a hundred acres, when there were only 
ſixty; or for twenty ſhillings by way of modus, where 
the ſum was forty ſhillings : in theſe caſes, the proofs 
were adjudged to be ſufficient, becauſe enough was prov- 
ed to ſhew, that the court chriſtian ought not to hold 
plea thereof, But if proof is neither made of the modus 
laid, nor of any other modus; then the ſuggeſtion is not 
proved. Gibſ.. 699, TIO 
As to the clearneſs of the evidence, it is ſufficient in 
this caſe, if the witneſſes do declare as to the matter of 
the ſuggeſtion, that they believe it, or have known it fo, 
| | or 


wool and lamb, and the witnefles only proved as to 


| Tithes. 543 
or have heard it, or that there is a common fame of it. 


Gibſ. 699. 

Laas fix months] If there is no certainty in the firſt 
proof, it cannot be ſupplied by good proof after the fix 
months ; but if good proof is made within the time, it 
may be certified after the time, Gib/. 700. 

Six months) That is, ſix kalendar months; and not 
to be reckoned by twenty-eight days to the month. 

2 Salk. 554. * 

Six months next following] Which muſt be computed 
from the teſte of the writ ; and not fix months in the term 
time only, but the vacation ſhall be included as part of the 
time. 2 Salt. 554. L. Raym. 1172. 

Have a conſultation granted) After which the party may 
have a new prohibition upon the ſame libel: inaſmuch 
as the flatute of the 50 Ed. 3. againſt prohibition after 
conſultation, extends not to thoſe conſultations for defect 
of proof within fix months, but only to conſultations 
which are granted upon the matter of the ſuggeſtion, 

Gib. 700. | 

S. 15. Contrary to the flatute of Weſtminſter the ſecond] ' 
Concerning the writ of Indicavit, given by that ſtatute. 

2 Int. 663. | 

The flatutes of articuli cleri, circumſpeRte agatis, ſylva 
cxdua] All which, with reſpe&t unto tithes, ate ſpecified 
in this title. g 

The treatiſe de regia prohibitione] Which is that which 
is intitled Prohibitio for mata ſuper articulis, Vet. Magn. 

Chart. part. 2. fol. 7. 2 Init. 663. 

Ner againſt. the ſlatute of the 1 Ed. 3. c. 10.] This is 
miſprinted ; for the act is 1 Ed. 3. ff. 2. c. 11. that if any 
ſuit be in the ſpiritual court agaioſt indictors, a prohibition 
doth lie. 2 /. 663. 

[Contempt of the proceſs or definitive ſentence of the [Contempt of 
eccleſiaſtical courts in ſuits for tithes may be puniſhed by it for _ 
application ro any of the king's honourable council, or — ; 
two juſtices of the peace for the ſhire (Vid. 27 H. 8. 

c. 20. & 32 H. 8. c. 7. ſupra) as well as by eccleſiaſti- 
cal cenſutes.] | | 

9. By the 7 & SW. c. 6. For the more eaſy and effects Svits for ſmall 
tual recovery of ſmall tithes, and the value of them, where the tithes before 


fous Hall be unduly ſubtracted and detained, where the ſame do —. , ) 88 


* — 
- 


('») For the forms of proceſs upon this and the two follow- 
ing acts, fee 4 Burn's J. P. title Tithes. * a 
* 4 not 
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Tithes. 
not amount to above the yearly value of forty ſhillings from any 
one per ſon ; it is enacted, that all perſons ſhall well and truly 
ſet out and pay all and ſingular the tithes commonly called ſmall 
tithes, and compuſitions and agreements for the ſame, with all 
offerings ob/ations and obventions, to the ſeveral rectors vicars 
and other perſons to whom they ſhall be due in their ſeveral pa- 
riſbes, according to the right; cuſtoms and preſcriptions com- 
monly uſed within the ſard pariſhes riſpeftively : And if any 
perſon ſhall ſubtract or withdraw, or any ways fail in the true 
payment of ſuch ſmall tithes offerings oblations obventions or 
compoſitions, by the ſpace of twenty days at moſ? after demand 
there; it Mall be lawful! for the per ſon to whim the ſame 
Hall be due, to make his complaint in writing to two or more 
Juſtices of the peace, within that county plate or diviſion where 
the ſame ſhall grew due, neither of which juſtices is to be pa- 
tron of the church or chapel whence the jaid tithes ſhall ariſe, 


nor any ways intereſted in ſuch tithes offerings oblations ob- 


ventions or compoſitions aforeſaid. ſ. 1. 7 

. And on ſuch complaint, the ſaid juſtices ſhall ſummon in writ- 
ing under their hands and ſeals, by reaſonable warning, every 
ſuch perſon againſt whom ſuch complaint ſhall be made; and af. 
ter bis appearance, or upon default of apprarance, the ſaid 
warning or ſummons being proved before them upon oath, the 
ſaid juſtices ſhall proceed to hear and determine the ſaid com- 
Plaint, and upon the proofs evidences and teflimontes produced 
before them, ſhall in writing under their hands and ſeals ad- 
Judge the caſe, and give ſuch reaſonable allowance and compen- 
ſation for ſuch tithes oblations and compoſitions ſo ſubtracted 
or withheld as they ſhall judge to be juſt and reaſonabie, and 
alſo ſuch cofls and charges, not exceeding ten ſhillings, as upon 


the merits of the cauſe ſhall appear juſt. ſ. 2. 


And if any per ſon ſhall refuſe or neglect, for the ſpace of 


| ten days after notice given, to pay or ſatisfy any fuch ſum of 


money, as upon ſuch complaint and proceeding ſhall by two ſuch 
Juſtices be adjudged as aforeſaid; in every ſuch caſe the con- 
flables and churchwardens of the ſaid pariſh, or one of them, 
Hall by warrant under the hands and ſeals of the ſaid juſtices 
to them directad, diſirain the goods and chattels of the party /o 
refuſing or neglecting as aforeſaid; and after detaining them 
{not leſs than four days, nor more than eight, 27 G. 2. 


c. 20.] in caſe the ſaid ſum ſo adjudged, together with reaſon- 


able charges of making and detaining the ſaid difireſs, be not 


tendred or paid by the ſaid party in the mean time, ſhall male 


publick, ſale ther eef,, and pay to the party complaining ſo much 
of the money ariſing by ſuch ſale, as may ſatisfy the ſaid ſum ſo 
adjudged, retaining ta themſelves ſuch reaſonable 1 for 
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Tithes, 

| making and keeping the ſaid diftreſs as the ſaid juſtices ſpall 
think fit ¶ and alſo deducting their reaſonable charges of ſelling 
the ſaid diftreſs ; returning the over plus (if any be) ta 
the owner upon demand, 27 G. 2. c. 20.] ſ. 3. 

- And the ſaid juftices ſhall have power to adminiſter an oath, 


4. 

Prouided, that this a Hall not extend to any lithes, oblas 
tions, payments, or - bventions, within the city of London or 
liberties thereof ; nor to any other city or town corporate where 
the ſame are ſettled by att 7 parliament. ſ. 5. 

And no complaint ſhall be heard and determined by the ſaid 
Juſtices, unleſs the complaint ſhall be made within two years 


next after the times that the ſame tithes oblations obventions 


and compoſitions did became due. ſ. 6. 

Provided alſo, that any perſon finding himſelf aggrieved by 
any judgment to be given by two ſuch juſtices, may appeal ta 
the next” general quarter ſeſſions to be held for that county or 
other diviſion ; and the juſtices there ſhall proceed finally to hear 
and determine the matter; and to reverſe the ſaid. judge 
ment, if they ſhall» ſee cauſe ; and if they ſhall find cauſe to 
confirm the - ſaid judgment, they fhall drcree the ſame by order 
of ſeſſions, and ſhall alſo proceed to give ſuch c:ts againſt the 
5 to be levied by diſireſi and ſale of the goods and 

ttels of the ſaid appellant, as to them ſhall ſeem juſt and 
reaſonable. And no proceedings or judgment bad by virtue of 
this att, ſhall be removed or ſuperſeded by any writ of certiorari, 
or other writs out of his majeſty's conti at Weſtminſter, or 
any other court, unleſs the title of ſuch tuthes cblations er ob- 
ventions ſhall be in queſtion.” 1. 7. | | 

Provided, that where any perſon complained of for ſub- 
trafting or withholding any ſmall tithes or other duties afore- 
ſaid, ſhall before the juftices to whom ſuch complaint 1s made, 
inſt upon any preſcription, compoſition, or modus dectmanat, 


agreement, or title," whereby he ought to be freed from pay- . 


ment of the ſaid "tithes or other dues in queſtion, and deliver 
the ſame in writing to the ſaid juſtices ſubſcribed by him; and 
ſhall then give to the party complaining, reaſonable and ſuffi- 
cient ſecurity to the ſatisſaction of the ſaid juſtices, to pay all 
fuch'cefls and damages, as upon a trial at law ta be bad for 
that purpoſe in any of his majeſtys courts having cognizunce of 
that matter | ſhall be given againſt him, in caſe the ſaid pre- 
ſcription compoſition or modus decimandi ſhall not upon the ſaid | 
trial be allowid ; in that caſe, the ſaid juſtices Mall forbear to 
tive any. judgment in the matter, and then and in ſuch caſey 
the party complaining. ſhall be at liberty to proſecute ſuch per jon 
Vol. III. NG + 5 for 
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for bis faid ſubtraction, in any other court obere be might have 


ſued before tht making of this a. ſ. 8. 
An every. perſon whi ſhall by virtue of ibis af? obtain 
any judę ment. or againfl whom any judgment ſhall be obtained, 


befere any juſtices of the peace out of ſeſſions, for ſmall tices 


oblations obventions or compoſitions, fhall cauſe or procure the 
faid judgment to be inrolled at the next general guarter ſaſſion to 
bt bela for the ſaid county or other diviſion; and the clerk of 


| the peute ſhall upon the tender thereof inroll the fame, and ſhall 


not receive for the inrollment .of a | one judgment any fer or 
reward exceeding one foil ng ; and the judgment fo trolled, 


ann ſatiifattion made by paying thr fum adjudged, Gall be 4 


ford bar to tonclude the faid reftors vicars and other perſons, 
from any other remedy for the ſaid ſmall tithes oblations obven- 
dons or — fer which the ſaid judgment was ob- 
tained. 1. 9. 

Ind if any perſon again/! whom ſuch judgment ſball be had, 
hall remove out of the county vr other diuiſion before the le- 
vying of the fum adjudged ; the juftices made the judge 
went, or one of them, ſhall certify the ſans under hund and 
ſeal to any juflice of ſuch #ther county or place wherein the 

id perſon ſhall be an inhabitant ; who ſhall, by warrant un- 
der bis hand and ſeal, ta be directed to the con/iables or church» 
wardens of the place or one of them; levy the ſum ſo ad- 
Judged th be levied, upon the goods and chattels of ſuch perſon, 
2 Fully as the ſaid other juſtices might have done, if he had 
nat removed as aforeſaid. ſ. 10. | | 

And the juſtices who ſhall hear and determine any of the 
matters aforeſaid, ſhall haue power to give cafls, not exceeding 
ten ſhillings, to the party proſecuted, if they ſhall find the 
romplaint to be falſe and vexatious ; to be levied in manner and 
form aforeſaid. 1. 12. | | 
And if any perſon ſhall be ſued for any thing done in the tx+ 
ecution of this act, and the plaimiff in juch fuit ſhall diſcon- 
tinue his action, or be non ſu't, or a verdift paſs againſt him; 


ſuch perſon ſhall recover double cofis, ſ. 13. 


Provided, that any clerk or other perſon, who ſhall begin 


| bony ſuit for recovery of ſmall tithes oblations or obventionr, 


Sat for quakers 
tithes before 


Juſtices of the 


not exceeding the value of forty ſhillings, in bis Majefty's 
court of exchequer, or in any the ecclefiaſlical courts, ſhail 
have no benefit by this ac? for the ſame matter for wh:cb he 

hath ſo ſued. ſ. 14. Ss | 
10. By — & 8 8 c. 34. Whereas by rtajon 2 
etended ſcruple of conſcience, quakers ds refuſe to pay tithe! 
b churc — 775 2 enatied, that . — —— ſhall 
refuſe to pay or compounil for bis great or ſmall tithes, or to 
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Tithes, - 


pay any church rates, it Hall be lawful for the two nent 
juſtices of the peace 2 ſame county (other than ſuch juſtice 
as is patron of the church or chapel whence th ferns Hall 


criſe, or any. ways intereſled in the ſaid tithes), upon the com- 


laint of any par ſon, vicar, farmer, or proprietor of ti 
7 1 er NO who __ to (Kg — 
er collect the ſame, by warrant under their hands and ſeals 
to convene before them ſuch quater or quakers neglefing Js 
refuſing to pay or compound for the ſame, and to examine upon 


| oath (er affir mation, in caſe of the examination of a qua ler) 


the truth and juſtice of the ſaid complaint, and to aſcertain 
end flate what is due and payeble ; and by order under their 
hands and ſeals ie direct and, appoint the payment thereof, 
gs the ſum ordered do net exceed ten pounds and upon refuſal 
to pay according to fuch order, it ſhall be lawful for any one 
the faid juſtices. by warrant under his hand and ſeal, to 
the ſame by difireſs and ſale of the goods of ſuch offender, 
his executors or adminiſtrators, rendring only the averplus to 
him or them, the neceſſary charges of diſiraining being thereout 


ft dedutied and allowed by the ſaid juſtice. And any perſon 


finding bimſelf aggrieved by any judgment given by ſuch tua 
Juſtices, may appeal to the next general guarter ſeſſuns ta be held 
for the county, riding, city, liberty, or town corporate ; and 
the juſtices there Mall proceed finally to hear and determine the - 
matter, and to reverſe the ſaid judgment, if they ſee cauſe ; 
and if they ſhall find cauſe to continue the ſaid judgment, they 
ſhall then decree the ſame by order of ſeſſions, and ſhall alſo pro- 
ceed Iñ give ſuch ciſls againſ the appellant, to be levied by diſtreſs 
and ſale of ihe giadi and chattels of the ſaid appellant, as to 
them ſhall ſ.em juſt and reaſonable. And no proceedings ar 
Judgment bad by virtue of this ati, all be remoued or ſuper- 
ſede® by any writ of certiorari or other writ out of his majeſly's 
courts at Weſtminſter, or any ather court wha!ſaruer, wnleſs 

the title of ſuch tithes Hall be in 2 ſ. 4. i 
Provided, that in caſe any ſuch appeal be made as afareſaid, 
no warrant of diftreſs ſball be granted, until after ſuch appeal 

be determined, |. 5 | 
And by the 1 G. ſt. 2, c. 6. The like remedy ſhall be 
had againſt any quaker or quakers, for the recauering of any 
tithes or rates, or any cuſtomary or other rights dues or paye 
ments, belonging to any church or chapel, which of right by 
law and cuflom ought to be paid, for the flipend or maintenance 
of any miniſter or curate officiating in any church or chapel ; 
and any two or more juſtices of the peace of the ſame county 
or place (other than ſuch juſtice as is patron of any church or 
chapel or any ways intereſted in the ſaid tithes), upon com- 
plaint of an) parſon vicar curate farmer or proprietor of ſuch 
N n 2 lit hes, 
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fithes, or any churchwarden or chapelwarden, or other per- 
ſen tube ought to have receive or collect any ſuch tithes rates 
dues. or payments as aforeſaid, are authirized and required to 
ſummon in writing under their hands and ſeals, by reaſonable 
warning, ſuch quaker or quakers, again whom ſuch complaint 
ſhall be made; and after his or their appearance, or upon de- 
fauit of appearance, the ſaid warning or ſummons, being 
proved before them upon oath, to proceed to hear and deter- 
mine the ſaid complaint ; and to make ſuch order therein as in 
the aforeſaid at is limited ; and alſo to order ſuch cofis and 
charges as they ſhall think reaſonable, not exceeding ten ſhillings, 
as upon the merits of the cauſe fhall appear juſt : which order 
ſhall and may be ſo executed, and on ſuch appeal may be re- 
verſed or affirmed by the general quarter ſeſſions, with ſuch co/!s 
and remedy for the ſame; and ſhall not be remved into any 
other court,- unliſi the titles of ſuch tithts dues or payments 
ſhall be in queſtion ; in like manner as by the afor(ſaid att ts 
limited and provided. ſ. 2. * 

And by the 27 G. 2. c. 20. which direQeth- in what 
manner diſtreſſes ſhall be made by juſtices of the peace, 
and which gives to the juſtices power to order the goods 
diſtrained to be kept for a certain time beſore they be ſold, 
and gives power alſo to the officers making the diſtreſs to 
deduct their reaſonable charges, it is provided, that the 
ſame ſhall not extend to alter any proviſions relating to 


diſtreſſes to be made for the payment of tithes and church 


rates by the people called quakers, contained in the acts 


of the 7 8 /. c. 34. and the 1 C. A. 2. c. 6. 


In the caſe of the King 2gainſt Roger Wakefuld and 
others, H. 31G. 1. (z) An order of two juſtices was made 


"againſt three perſons being quakers, on the 1 G. ff. 2. 
c. 6. for the payment of certain cuſtomary payments, 
called Chapel Salary, to the reverend / Mr. Smith, curate of 


the chapel of Burneſbead in Il gſimerland, whete the ſaid 
quakers had eſtates chargeable with the ſaid payments. 


On appeal to the ſeſſions, the order was confirmed. The 


quakers moved for a certiorari, and tho* cauſe was ſhewn 


" againſt the iſſuing of it, yet a certiorari was granted; 
and the return was filed, and exceptions were taken to 


it, and. argued at the bar. Lord Mansfield chief juſ- 


tice delivered the opinion of the court: That the cer- 
tiorari ought not to have iſſued at all; that the return 
ſhould be taken off the file, and all proceedings thereon 
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Tithes, 
fall to the ground, and that the orders of the juſtices and 
ſeſſions ſhould be remanded, The order of the juſtices 
(he obſerved) was made on the ſtatute of the 1 C. Rl. 2. 
c. 6. which extends the 7 & 8 W. c. 34. concerning; 
tithes, to all cuſtomary payments due to clergymea. 
Theſe two adds are to be taken together as one law. 
They were intended for the benefit of the quakers; to 
prevent their being liable to expenſive ſuits for refuſing to 


pay tithes upon ſcruples of conſcience, by giving an ap- 


parent compulſory method of levying tithes and other cuſ- 
tomary payments in a ſummary way. This proceeding 
cannot be removed by certiorari, unleſs the title to the 


cuſtomary payments comes in queſtion : And on this 


proviſo the preſent queſtion ariſes. The affidavits 
read on the original motion for the certiorari ſet forth, 
that before the juſtices and the ſeſſions the defendants 
controverted the right of the curate to theſe cuſtomary 
payments. The affidavits againſt the certiorari ſay, 
that theſe payments have been paid from time imme- 
morial ; that no inhabitant ever diſputed it but theſe 
quakers ; that they have enjoyed the meſſuages but a few 
years, and that the former inhabitants never diſputed the 
right of the parſon, Taking thele affidavits together, it 
is clear that the quakers controverted the right to the cuſ- 
romary only as all quakers controvert the payment, of 
all dues to all clergymen upon ſcruple of conſcience, 
which is the caſe directly within the act, and the proceed» 


ing mult therefore follow the directions of the acht. The 


quakers themſelves have acknowledged the juriſdiction 
of the juſtices, by appealing to the ſeſſions: whereas had 
they intended to diſpute the title to theſe cuſtgmary pay- 
ments, they would at firſt have removed the order of two 
juſtices by certiorari, The only difficulty remaining 
ariſes from the return being already filed. But there are 
ſeveral inſtances of this court's .ſuperſeding a certiorari 
after the return filed: As where an order of juſtices is 
removed, and it appears upon the return, that the parties 
had a right to appeal to the ſeſſions, and that the time for 
appealing was not expired when the certiorari iſſued; in 
ſuch a caſe, this court ſuperſedes the writ of certiorari, 


"quia improvide emanauit. The ſame muſt be done in the 
- preſent caſe. . 


11, Tithes being ſet out, or ſevered from the nine 
parts, become lay chattels. Upon which foundation, 
when the tithe of corn was ſet out in ſheaves, and the 

Nn 3 parſon 
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Tithes ſevered 
to be ſued for in 
the temporal 
courts only. 
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5. 4. 6. 2. Vin. Diſmes. M. d. (6) 


Tithes. 
parſon would not take it, but prayed remedy in the ſpi- 
ritual court, a prohibition was granted. And when a 
ſequeſtration was prayed in the temporal courts, of tithes 
not ſet out, the right of which was in controverſy, the 
party was told, his requeſt had been reaſonable, if they 
had been ſevered from the nine parts. For the ſame rea- 
fon, if after ſeverance they are carried away by a ſtranger, 
the remedy is in the temporal courts ; but otherwiſe if 
they are carried away by the owner : becauſe his ſetting 
them out, in order to carry them away, is a fraudulent 
fetting out. Gib. 689. (a) 

And judgment of premunire hath been given againſt a 
man for ſuing in the ſpiritua] court for tithes, alledying 
the fame to de ſevered from the nine parts. 3 If. 121. 

12. Notwithſtanding all theſe ſtatutes, tithes (if of 
any conſiderable value) are now generally ſued for in the 
courts of equity by Engliſh bill, and for the moſt part in 


the exchequer chamber; but not upon the ftatute for 
treble or double value: for there can be no ſuit in equity 


for the recovery of the double or treble value. cod, 
13. If 


W 2.4 4 * 6 — — . ” l * 4 
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EG) See BlackwelPs caſe, Cro. Elix 607. & 843. 

(5) The court of exchequer bath an original and complete 
juriſdiRion over tithes, and will decree an accoant and pay- 
ment of the arrears of them. Lase, 100. The ſame relief 
may be had by a bill filed in the court of chancery. And 
where the title to tithes is clearly made out, although not 
ſupporced by poſſe ſſion, theſe courts will decree an account, 
without an iflue. Ligen v. Strutt, 2 Aa. 601. But where a 
modus or compoſition real is pleaded and ſupported by rea- 
ſonable evidence, it is their practice to direct an iſſue at law 


* 


before they decree againſt the com mon law right of the parſon. 


Such iſſue from the court of chancery is tried in the king's 


bench or common pleas, and from the exchequer on the law 
ide of the ſame court. But to entitle the tithe owner to the 
relief of a court of equity, he muſt make out a ſubſtantial caſe 
of ſubtraſtion, for a trivial 1iocorrectneſs in ſettiog out the 


tithe of woo! for which amends had been tendered, and the 
non-payment of Eaſter dues which were never demanced, 
were not held ſufficient to prevent a bill from being diſmiſſed. 
2 Anft. 493. Baker v. Athil, If a bill pray an account of the 


fingle value of the tithes, it is a waiver of the penalty of tteble 


value, and an injunftion will be granted againſt ſuing for it. 


Bell v. Reed. Bunb. 193. Neolt v. Wally, 1 Anft. 100. _ 
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13. If the incumbent dieth, his executor may recover Incumbent | 
the tiches which became due in the teſtator's life time ; in · 
but he is not entitled to the treble value upon the ſtatute. 

1 Forn, 60. | 


VIII. Tithes in London. 


In the ſeveral acts of the 27 H. 8 . 20. 32 H. 8. 
c. 7. 2& 3 Ed. b. c. 13. and 7 F 8 V. c. 6. there is 
a proviſo, that nothing therzin ſhail extend to the city of 
Londen, concerning any tithe, offering, or o her eccle- 
ſiaſtical duty, grown and due to be paid within the ſaid 
city ; becaule there is another order made, for the pay- 
ment of titbes and other duties there. | | 
Which order is as followeth : It appeareth by the re- 
cords of the city of London, that Niger biſhop of 
London, in the 13 Hen. 3 made a conſtitution, in con- 
firmation of an ancient cuſtom formerly uſed time out 
of mind, that proviſion ſhou!d be made for the mipiſters 
of London in this manner; that is to fay, that he 
who paid the rent of 20s. for his houſe wherein he dwelt, 
ſhould offer every ſunday, and every apoſtle's day whereof 
the evening was faſted, one halfpenny ; and he that paid 
but 10 8. rent yearly, ſhould offer but one farthing: all 
which amounted to the proportion of 2 8. 6 d. in the pound, 
for there were 52 ſundays, and 8 apoltles days the vigils 
of which were fafted. And if it chanced that one of the 
poſtles days fell upon a ſunday, then there was but one 
Vo EL. or farthing paid; ſo that ſometimes it tell out 
to be ſamewhat leſs than 25. 6 f. in the pound, | 
And it appears by the book-caſes in the reign of Ed- 
ward the third, that the proviſion made for the miniſters 
of London, was by offerings and obventi«ns ; albeit the 
particulars are not afſigned there, but muſt de underſtood 
according to the former ordinance made by Niger. a 
And the payment of 2s. 6 d. in the pound continuing 
until the 13 Ric. 2. Arundel archbiſhop of Canter bur 
made an explanation of Niger's conſtitutjon, and thruſt 
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bill for tithes in the exchequer, the court decrees payment of 
tithes to the time of the fling, of the bill 3 in chancery, to the 
time of the decree, 2 P. Vt. 463. 3 Al. $90. But in 
Chamberlain v. Nexwte, the houſe of lords went Jar 

ordered that the tithes ſhould be continued to be paid in furs 
2 P. Nut. 463. in u. and 1 Bro. P. C. 157, 
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©... upon the citizens of London two and twenty more ſathts 
days than were intended by the conſtitution made by Ni- 
ger; whereby the offerings now amounted unto the fum of 
38. 5d. in the pound. And there being ſome reluctation 
by the citizens of London, pope Innocent, in the 5 Hen. 4. 
granted his bull, whereby Arundel's explanation wa | 
confirmed. Which confirmation (notwithſtanding the dif- 
ference between the miniſters and citizens of London, 
about thoſe two and twenty ſaints days which were added | 
to their number) pope Nicholas alſo by his bull did con- | 
firm in the 31 Hen. 6. | A. 7. es | 
Againſt which the citizens of London did ' contend | 
with ſo high a hand, that they cauſed a record to be made, 
whereby it might appear in future ages, that the order of 
explanation made by the archbiſhop of Canterbury was | 
done without calling the citizens of London unto it, or 
any conſent given by them. And it was branded'by them 
as an order ſurreptitiouſly and abruptly obtained, and 
therefore more fit to have the name of a deſtructory than 
a declaratory order. \" 71 8 
Nevertheleſs, notwithſtanding this contention, the pay- 
ment ſeemeth to have been moſt uſually made according 
to the rate of 3s. 5d. in the pound, For Lindwood who 
writ in the time of Hen. 6. in bis provincial conftitutions 
debating the queſtion, whether the merchants and artifi- 
cers of the city of London ought to pay any tithes, ſhew- 
eth, that the citizens of London, by an ancient ordi- 
nance obſerved in the ſaid city, are bound every Lord's 
day and every principal feaſt-day either of the apoſtles or 
others whoſe vigils are faſted, to pay one farthing for 
every 108. rent that they paid for their houſes wherein 
they dwelt. Gas 
. And in the 36 Hen. 6. there was a compoſition made 
between the citizens of London, and the miniſters, that 
a payment ſhould be made by the citizens according to the 
rate of 3s, 5 d. in the pound: and if any houſe were kept 
in the proper hand of the owner, or' were demiſed with- 
out reſervation of any rent; then the churchwardens of 
the patiſh Where the houſes were, ſhould ſet down a rate 
.of the houſes, and according to that rate payment ſhould 
be made, | 4 | 
After which compoſition ſo made, there was an act 
of common council made in the 14 Edw. 4. in Lon- 
don, for. the conficmation of the bull granted by pope 
Nicholas, tO Sf > uk” g BY 
| | ut 


4 


Ge e o.4 


P FS 0 - £2 wma 


Tithes. 
But the citizens of London finding that by the com 
mon laws of the realm, no bull of the pope, nor arbitra 
compoſition, nor act of common council, could bind them 
in ſuch things as concerned their inheritance ; they ftill 
wteſtled with the elergy, and would not condeſcend to 
the payment of the ſaid 11 d. by the year, obtruded upon 
them by'the addition of the two and twenty ſaints days: 


whereupon there was a ſubmiſſion to the lord chancellor 


and divers others of the privy council in the time of king 
Hen. 8. and they made an order for the payment of tiches 
according to the rate of 28. 9 d. in the pound; which 
order was firft promulgated by a proclamation made, and 
afterwards eftabliſhed by an act of parliament made in the 
27 H. 8. c. 21. intitled, “ An act for the payment of 
« tithes within the city and ſuburbs of London, until 
« another law and order ſhall be made and publiſhed for 
« the ſame.” Privilegia Londini, 456, 7, 8. 

And ten years after this another law and order was 
made, by the ſtatute of the 37 H. 8. c. 12. as followeth : 
Where of late time, contention ſtrife and variance hath 
riſen and grown, within the city of London and the li- 
berties of the ſame, between the parſons vicars .and cu- 
rates of the ſaid city and the citizens and inhabitants of 
the ſame, for and concerning the payment of tithes ob- 
lations and other duties within the ſaid city and liberties; 
for appeaſing -whereof, a certain order and decree was 
made thereof, by the moſt reverend father in God Thomas 
archbiſnop of Canterbury, Thomas Audley, knight, 
lord Audley of Valden, and then lord chancellor of 
England now deceaſed, and other of the king's moſt ho- 
nourable privy council; and alſo the king's letters patents 
and proclamation was made thereof, and directed to the 
ſaid citizens concerning the ſame ; whereupon it was af- 
ter enacted in the parliament holden at Weſtminſter by 
prorogation the fourth day of February in the twenty- 
ſeventh year of the king's moſt noble reign, that the 
citizens and inhabitanss of the ſame city ſhould, at Eafter 
then next following, pay unto the curates of the ſaid city 
and ſuburbs, all ſuch and like ſums of money, for tithes 
oblations and other duties, as the ſaid citizens and inha- 
bitants by the order of the ſaid late lord chancellor, 
and other the king's moſt honourable council, and the 
king's ſaid proclamation, paid or ought to have paid by 
force and virtue of the ſaid order at Eaſter in the year 
1535; and the ſame payments ſo to continue from time 


| to time, until ſuch time as any. other order or law On 
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be made by the king and the two and chirty perſons by the 
king to be named, as well for the full eſtabliſhment con- 
cerning the payment of all tithes oblations and other du, 
ties of the inhabitants within the ſaid city ſuburbs and li- 
becties of the ſame, as far the making of other eccle - 
fiaſtica) laws of this realm of England; and that every 
perſon denying to pay as is aforeſaid, ſhould by the com: 
mandment af the mayor of London for the time being, 

committed to priſon, there to remain. until ſuch time 
as he ſhould bave agrees with the curate for bis ſaid tithes 
oblations and other duties as is aforeſaid, as in the ſaid 
28 more plainly appeareth : fipce which act, divers va- 


| Fiances contentions and ſtrifes ate newly ariſen and grown, 


between the ſaid parſons vicars and curates and the ſaid 
Citizens and inhabitants, touching the payment of the 
tithes oblations and other duties, by reaſon of certain words 
and terms ſpecified in the ſaid arder, which are not fo 
plainly and fully ſet forth, as is thought convenient and 
meet to be; far appealing whereof, as well the ſaid par- 
ſons vicars and eurates, as the faid citizens and inhabit- 


ants, have c:mpromitted and put themſelves to ſtand to 


ſuch order and decree toucÞing the premiſes, as ſhall be 
made by the ſajd right reverend father in God and the 
feversl other perſons here under mentioned, [for a final 
end and conclubon to be had and made touching the pre- 
. Miſes ſor ever: And to the intent to have 2 full peace and 


_ perfect end between the ſaid parties, their heirs and ſuc- 


ceſſurs, touching the {aid tithes oblations and other duties 
For ever, it is enacted, that ſuch end order and direction 
2s ſhall be made by the forenamed archbiſhop and the ſe- 
veral other pc rſons as aforeſaid, or any fix of them, before 
the firſt day of March next enſving, concerning the pay- 
ment of tithes oblations and other duties within the ſaid 
ciy and the liberties thereof, and inrolled of record in 
the high court of chancery, ſhall Rand remain and be as 


as at of parliament, and (ball bind as well all citizens 


and inhabitants of the ſaid city and liberties for the time 
being, as the ſaid parſons vicars curates and their ſuc- 
ecfſors for ever, according to the effect purport and en- 


tent of the id order and decree ſo to be made and in- 


rolled ; and that every perſon denying to pay any of his 
tithes oblations or other duties, contrary to the faid de- 
tree fo to de made, ſhall by the commandment of the 
mayor of London for the time being, and in his default 
or negligence by the lord chancellor of England for the 
time being, be commitied to priſon, tbere 10 m—_ 


faid. 
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till ſuch time as he hath agreed with the curate for the 
ſame. "IP | 

Which decree made in purſuance hereof is as fol- 
loweth : viz. 

(1) As touching the payment of tithes in the city of Lon- 
don, and the liberties of the ſume, It is fully ardered and de- 
creed by the moſt reverend father in God homas archbiſhop of 
Canterbury primate and metropolitan of England, Thomas 
lord Wryothefly lord chancellor of England, William lord 
St. John profident of his majeſty's council and lord great maſter 
of bit majefly's houſehold, John lord Ruſſel bord privy ject, 

dward carl of Hertford lord great chamberlain of England, 
John viſcount Liſte high admiral of England, Richard 

iſter #night chief juſtice of Enzland, and Roger Cholmely 
#night chief baron of his maje/ly's exchequer, this twenty- 
fourth day of February in the yeur of our lord 1545, accord- 
ing to the flatute in ſuch caſe lately provided, that the citizens 
and inhabitants of the ſaid city and liberties thereof for the time 
being, ſhall yearly without fraud or covin for ever pay their 
tithes to the parſons vicars and curates of the ſaid city and their 
feceeſſors for the time being, after the rate hereafter faliowing, 
that is to wit, Of cui 105. rem by the year, of all houſes 
ſhops warehouſes  catimr s flables and every of them, within the 
faid city and liberty thereof, 16% d. And of every205. rent 
by the year 2 5. 9 d.; and ſo abeue the rent of 20 5. by the year 
aſcending from 105. to 10 f. according to the rate ufore- 


(2) Item, that where any leaſe is or ſhall be made of any 
dwelling-houſe or houſes, ſhops, warehouſes, cellars, or flables, 
or any of them, by fraud or covin, reſerving leſs rent than bath 
been accuſtomed vr is; or where any ſuch leaje all be made 
without any rent reſerved upon the ſame, by reaſon of any fine 
vr income paid beforehand, or by any ather fraud or coun ; in 
every ſuch caſe, the tenant or farmer fhall pay for bis tithes of 
the fame, after the rate aforeſeid, accor ding to the quality of 
fuch rents as the ſame were laft lotten for without fraud or 
covin before the making of | ſuch leaſe. : 
(3) Item, that ev:ry owner or inberitor of any dcoelling 
x or houſes, ſhops, warehouſes, cellars, or flables, inbabit- 
ing or occupying the ſame bin fi Ii, ſhall pay after ſuch rate, 
according. to the quantity of ſuch yearly tent as the ſame was (aſt 
letten for, without fraudor covin. 

(4) Item, if any per/on hath taken, or hereafter all tate 
any meaſe or manſion place by leaſe, and the taker thereof, bit 
executors or affigns, doth or ſhall inhabit in any part thereof, 
and hath within eight years laſt paſt before this order, or — 

, | ier 


556 


Tithes. 


after ſhall let out the reſidue of the ſame; in ſuch caſe, the 
principal farmer or farmers er firfl taker or takers thereof, 
their executors or aſſigns, ſhall pay their tithes after the rate 
aboueſaid, according to the quantity of their rent by the 


» 


year. | 
(5) And if any perſon ſhall take divers manſim houſes, 
Hops, warthouſes, cellars, or flables in one leaſe, and ſhall 
let out one or more of them, and ſhall keep one or more in his 


own hands, and inhabit in the ſame ; the ſaid taker, and his 


executors or afſigns, ſhall pay their tithes after the rate above- 
ſaid, according to the quantity of the yearly rent of ſuch man- 
fm bouſes or houſe retained in his own hands ; and his afſig- 
nees of the reſidue of the ſaid manſion houſe or houſes, ſhall 
pay their tithes after the rate aboveſaid, according to the guan- 
tity of their yearly rents, 

(6) Item, if ſuch farmer or farmers, or his or their 
ofſigns, of any manſion houſe or houſes, "warehouſes, ſhops, 
cellars, or flables, hath at any time within eight years laſt 
paſt, or ſhall hereafter let over all the ſaid manſion houſe or 
houſes contained in his or their leaſe, te one or more perſons ; 
the inhabitants, leſſtes, or occupiers thereof, ſhall pay their 
tithes after the rate of ſuch rents as the inhabitants, leſſes, or 
occupiers, and their aſſigns have been or ſhall be charged withal, 
without fraud or covin. as 

(7) Item, if any dwelling houſe within eight years laſt paſt 
Twas, or hereafter ſhall be converted into a warehouſe, flore- 
houſe, or ſuch like; or if a warehouſe, florehouſe, or ſuch 
like, within the ſaid eight years was, or hereafter ſhall be 
converted into a dwelling houſe ; the occupiers thereof ſhall 
pay tithes for the ſame, after the rate above declared of man- 
fron houſe rents, 


(8) Item, that where any perſon ſhall demiſe any dyebouſe 


__ brewhouſe, with implements convenient and neceſſary for 


dying or brewing, reſerving a rent upon the ſame, as well in 
' reſpet of ſuch implements, as in reſpect of ſuch dyebouſe or 
brewhouſe ; the tenant ſhall pay his tithes after ſuch rate as it 
aboveſaid, the third penny abated : And every principal houſe 
or houſes, with key or wharf, having any crane or gibet be- 
longing to the ſame, ſhall pay after the like rate of ther rents 
as is aforeſaid, the third penny abated; and the* other 
wharſs belonging to houſes having no crane or gibet, ſhall 
pay for tithes as ſhall be paid fur manſion houſes in farm 


| afer:ſaid. 


(9) Item, that where any manſion houſe with a ſhop, l a- 


'Ble, warehouſe, wharf with crane, timber yard, teinter ar d, 


or garden belonging to the ſame, or as parcel of the ſame, ts 
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er Hall be occupied together; if the ſame be hereafter ſevered 
or divided, or at any time within eight years laſt paſt were 
ſevered or divided, then the farmers or occupiers thereef ſhall 
pay ſuch tithes as is aboveſaid for ſuch ſhops, flable, warehouſes, 


wharf with crane, timber yard, teinter yard, or garden afore- 


ſaid, fo ſeverid or divided, after the rate of their ſeveral rent: 


thereupon reſerved, 

(10) Item, that the ſaid citizens and inhabitants ſhall pay 
their tithes quarterly, that is to ſay, at the feaft of Eaſter, 
the nativity of St, John Baptiſt, the Ha of St. Michael 
the archangel, and the nativity of our Lord, by even por- 
41. 

(1x) Item, that every houſeholder paying 10 6. rent or 
above, ſhall for him or her ſelf be diſcharged of their four 
offering days; but his wife, children, ſervants, or others 
of their family, taking the rights of the church at Eaſter, 
ſhall pay 2 d. for their four offering days yearly. | 
' (12) Provided altas, and it is decreed, that if any 
beuſe which hath been or hereafter ſhall be letten for 10 5. 
rent by the year, or more, be or hath been at any time 
within eight years laſt paſl, or hereafter ſhall be divided 
and leaſed, into ſmall parcels or members, yielding leſs 
yearly rent than 10 8, by the year ; the owner, if he Hall 
dwell in any part of ſuch houſe, or elſe the principal leſſee 
(if the owner do net dwell in ſome part of the ſame) ſhall 
pay for the tithes after ſuch rate of rent, as the ſame 
houſe was accuflomed to be letten for before ſuch diviſion 
er dividing into parts or members; And the under far- 
mers and leſſees to be diſcharged of all tithes for ſuch ſmall 
parcels parts or members, rented at leſs yearly rent than 
10s, by the year without fraud or covin, paying 24. yearly 
for four offering days. | 
(13) Provided aiways, and it is decreed, that for ſuch 
gardens as appertain not to any manſion houſe, and which 
any perſon holdeth in his hands for pleaſure, or to his own 


al ; the perſon holding the ſame ſhall pay no tithes for the ſame. 


ut if any perſon which ſhall held any ſuch garden, containing 
half an acre or more, ſhall make any yearly profit thereof, 

:by way of ſale ; he ſhall pay tithes for the ſame after ſuch rate of 
his rent, as is herein firſi above ſpecified. 

, (14) Provided alſo, that if any juch gardens nnw being of 
the quantity of half an acre or mare, be hereafier by fraud or 
cevin divided into leſs quantities; then to pay according to the 
rate abqveſaid. 

- (15) Provided always, that this decree ſhall not extend to 


the houſes of great men, or 'noblemen, or nabltu omen, kept 


. in 
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in their own hands, and not letten for any rent, which in times 
pa have paid ne tithes, ſo lang as they ſhall ſo continue unlet- 
fen : nr to any hails of crafts or companin, jo long as they be 
_ bept wnletien, ſo that the ſame halls in times paſt have net uſed 
to pay any tithes, | 

(16) Provided always, and it is decreed, that this preſent 
order und decree ſhall not in any wife extend ta bind or charge 
any /beds, fiables, cellors, timber yards, nor teinter yards, 
2ohich were never parcel of any dwelling houſe, nor belonging 
to any awriling haue, nor have been accrfhomed to pay any 
then; but that the ſaid citizens aud inhabitants ſhall thereof 
be quit of paymeut of any tithes, as it hath been uſed and ac- 
chi med. ; 

(17) Provided alſo, and it is decreed, that where leſs ſum 
© than after 104d. in the 105. rent, or lefi fum than 25. gd. in 
the 20 5. rent, hath been accuſtomed to be paid for tithes ; in 
ſuch places the faid citizens and inhabitants Hall pay but only 
efter juch rate as hath been accuflomed. 

(18) Item, it is alſo decreed, that if any variance contre- 
verſy or firife ſhall ariſe in the ſaid city for non-payment of any 
titbes ; or if any variance or doubt fhall ariſe upon the true 
knowledge or diviſion of any rent or tithes, within the liberties 
of the ſaid city, or of any extent or afſeſſment thereof ; or if 
any doubt ariſe upon any other thing contained within this de- 
cres ; then upon complaint made by the party grieved, to the 
mayor of the city of London for the time being, the ſaid 
mayor by the advice of counſel ſhall call the parties before him, 
and make a final end of the ſame, with cofls to be awarded by 
the diferetion of the ſaid mayer and his aſſiſtants, according to 
the intent and purport of this preſent decree. . 

(19) And if the mayor ſhall not make an end thereof with- 
in tiuo months after complaint to him made, or if any of the ſaid 
parties find themſelves aggrieved ; the lord chancellor of Eng- 
land for the time being, upon complaint to him made within 
three months then next follywing, ſball make an end in the ſame, 
with ſuch cofts to be awarded as ſhall be thought convenient, 
according lo the intent and purport of the ſaid decree. 

(20) Provided aiways, that if any perſon take any tenement 
for a leſs rent than it was accuſtomed to be letten for, by reaſon 
of great ruin or decay, burning, or ſuch like occaſions or misfor- 
tunes ; ſuch perſon, his executors or aſſigns, ſhall pay tithes only 
after the rate of the rent reſerved in his leaſe, and none «ther- 
wiſe, as long as the ſame leaſe ſhall endure. 

(1) Of every 10 5. rent by the year] It was reſolved, in 
the cafe of Dr. Aeadbouſe againſt Dr, Taylor, that a rent 
for half a year, and afterwards for another half year, is 2 

7 9 | yearly 
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ly rent, or a tent by the year, withi 
— any Ney, mg 2 W 
Of all howſes] In the caſe of Green and Piper, E. 34 
Eli. it was ſuggeſted, in order to hinder the granting of a 
coniultation, that the houſe belonged to a priory which 
was diſcharged of tithes by bull. But the court replied, 


that by the common law houſes paid vo tithes ; and the 


right in the preſent caſe ſubſiſting immediately upon this 
ſtatute, which lays them upon every houſe, no exemption 
ſhall be allowed, but to ſuch houſes as are ſpecially ex- 
empted by the ſtatute itſelf. Cro. Elin. 259. 

(2) By reaſon of any fine or income paid beforehand, or by 
any other fraud er covin, M. 5 Fa. $hidmore and Eire 
plaintiffs, in a prohibition againſt Bel, parſon of St. Mi- 
chael Queen- hithe in London; the caſe was this: The 
ſaid parſon libelled before the chancellor of London for 
the tithes of an houſe called the boar's head in Bread- 
ſtreet in the ſaid pariſh, the ancient farm rent whereof 
was 51. at the time of the ſaid decree and after; and that 
of late a new leaſe was made of the faid houſe, rendering 
the rent of 5 l. a year, and over that a great income or 
fine, which was covenanted and agreed to be paid yearly 
at the ſame day; that the rent was paid as a ſum in groſs, 
and that fo much rent might have been reſerved for the 
ſaid houſe, as the rent reſerved and the ſum in groſs 
amounted- unto; which reſervation and covenant were 
made to defraud the ſaid parſon of the tithes of the true 
rent of the ſaid houſe, which to him did appertain 

the purport and true intention of the ſaid decree, 
And in this caſe four points were reſolved by the court: 
1. If ſo much rent be reſerved, as was accuſtomed: to be 
paid at making of the ſaid decree (whatſoever fine or 
income be paid), that the parſon can aver no covin; 
for the words of the decree be, Where any leaſe is or 
© ſhall be made of any dwelling houſe by fraud or covin, 
« in reſerving leſs rent than hath been accuſtomed ;” 
ſo as if the accuſtomed rent be reſerved, no fraud can be 


- alledged ; for the fraud by the decree is, when leſſer rent 


than was then accuſtomed to be paid is reſerved, or if no 
rent at all be reſerved, for then tithe ſhall be paid c- 
cording to the rent that then was laſt before reſerved to 
be paid. So as the decree conſiſteth upon four points; 
firſt, where the accuſtomed rent was reſerved ; ſecondly, 
where the rent was increaſed, there the tithes ſhould be 
paid according to the whole rent; thirdly, where lefler 


tent was reſerved; and fourthly, where no rent was re- 
f : ſerved, 
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ſerved, but had been formerly reſerved. And this act and 
decree were very beneficial for the clergy of London, 
in reſpect of that which they had before, And the de- 
fendant in his libel confefſeth, that the accuſtomed 
rent was reſerved z and therefore no cauſe of ſuit. 2. It 
was reſolved, that as to ſuch houſes as were never 


letten to farm, but inhabited by the owner, this is 
caſus omiſſus, and ſhall pay no tithes by force of the 


decree. 3. It was reſolved, that where the decree 
ſaith, ** Where no rent is reſerved by reaſon of any 
« fine or income paid beforehand ;” albeit no fine or in - 
come be paid in that caſe, yet if no rent be reſerved, the 
parſon ſhall have his tithes according to the decree; for 
that is put but for an example or cauſe, why no rent is 
reſerved ; and whether any fine or income were paid or 
no, is not material as to the parſon. 4. It was reſolved, 
that the parſon could not ſue for the ſaid tithes in the 
eccleſiaſtical court ; for that the act and decree that raiſed 
and gave theſe kind of tithes, did limit and appoint. how 
and before whom the ſame ſhould be ſued for, and did ap- 
point new and ſpecial judges to hear and determine the 
ſame. And in the end it was awarded, that the prohi- 
bition ſhould ſtand. 2 Ju. 660. | ; 
(18) Upon complaint made] In the aforeſaid caſe of Dr. 
Meadbouſe and Dr. Taylor, it was held by the court, that 
the complaint ought to be in writing (and not by word of 
mouth only), in the nature of a monſtrans de droit declaring 
To the mayor] Purſuant to the aforeſaid caſe of S$kid- 
more and Aire, divers prohibitions have been granted 
(when tithes were ſued for upon this ſtatute) to the eccle- 
fiaſtical court, But when it was pleaded in the year 1658, 
that the right of tithes, upon the foundation of this act, 
could not be cognizable in the exchequer, by reaſon of 
the proviſion therein made for determining of all con- 
troverſies before the lord mayor or lord chancellor; it 
was held clearly by the barons, that the court of exche- 
quer had juriſdidtion in the cauſe, becauſe the act had 
no negative words in it. Upon which Dr. Gibſon 


ſhrewdly obſerves, that if affirmative words will not ex- 
clude the temporal court, it may be hard to find a good 
reaſon, why (according to the foregoing judgments) they 
ſhould exclude the ſpiritual court. Gib/, 1223. 

After all, notwithſtanding this ſettlement by the afore- 
ſaid decree, divers preſcriptions for the payment of leſſer 
rates than the parſons might require by the ſaid ſettle- 


ment, 
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ment (as to pay 108. for the tithe of an houſe, altho* 
the rent thereof was 40 l. a year or more) have been gain- 
ed and allowed (c). But upon the occaſion of the fire in 
London in the year 1666, as to the churches and houſes 
thereby conſumed, another ſtatute was made, namely, 
the 22 & 23 C. 2. c. 15. which is as followeth : Whereas 
the tithes in the city of London were levied and paid with 
great inequality, and are ſince the late dreadful fire there, in 
the rebuilding of the ſame, by taking away of ſome hauſes, 
altering the foundations of many, and the new erecting of others, 
fo difordered, that in caſe they ſhould not for the time to come 
be reduced to a certainty, many controverſies and ſuits of law 
might thence ariſe : it is thrrefore enacted that the annual cer- 
tain tithes of the pariſhes within the ſaid city and liberties 
thereof, whoſe churches have been demoliſbd, or in part con- 
ſumed by the late fire, and which ſaid pariſhes by virtue of an 
aft of this preſent parliament remain and continue fingle as 
heretofore they were, or are by the ſaid act annex:d or united 
ants one pariſh reſp:Alively, all be as followeih ; that is to 
72 the annual certain tithes, or ſum of money in lieu of 
Hes. | | 

(1) Of the pariſh of Alhallows Lombard-ftreet 1101. 

(2) Of St. Bartholomew Exchenge - 100 l. 

(3) Of St. Bridget, alias Brides 1120 l. 


(4) Of St. Bennet Finck - - 10 l. 
(5) Of St. Michael Crooked-lane 100 |. 
(6) ; Chriſtopher — — 120 l. 
(7) Of St. Dionis Back- church - 1201, 
(8) Of St. Dunſtan in the eaſt - 200 l. 
(9) Of St. James Garlick-hythe - 100 |, 
(10) - do Michael Cornhill - - 140 |, 
(11) Of St. Michael Baffiſhaw — 132 l. 118, 
(12) Of St. Margaret Lothbury — 100 J. 
(13) Of St. Mary Aldermanbury = 1501, 
(14) Of St. Martin Ludgate 3 1601, 
(15) Of St. Peter Cornhiil - - * 1101, 
(16) Of St. Stephen Coleman-ſtreet - 1ol. 
(17) Of St. Sepulchre — 2 2 2001, 
(18) Of Alhallows Bread-ſtreet, and St. John 
Evangeliſt N - , 149], 
(19) Of Alhallows the great, and Alhallows © 
the leſs - by I 200 |, 


— 


— — 


(e) Theſe are confirmed by 5 17 of the decree, See Bennet 
v. Treppar, Gilb. Eq. Rep. 191. 8 Vin. Ab. 568. Bunb. 106. 
2 Bre. P. C. 439. 


Vor. III. Oo (20) Of 
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(20) Of St. Alban Wood-ftrect, and St, Olaves 


Silver-ftreet 


(21) Of St. Anne and Agnes, and St. John 


Zachary 
(22) Of St. Auguſtine, 1 St. Faith . - 
(23) Of St. Andrew Wardrobe, and St. Anne 
Blackfriars 
(24) Of St. Antbolin, and St. Jobn Baptiſt - 


(25) Of St, Bennet Grace-church, and St. 


Leonard Eaſtcheap 
(26) Of St. Bennet Pauls-wharf, and St. Peter 
Pauls- wharf = 
(27) 07 Chriſt-church, and St. Leonard: Fol- 


tet-lane — 


(28) Of Sr. Edmond the king, andSt. Nicholas 


Acons 


(29) Of St. George Botolph-lane, ond St. Bo- 


. tolpb Billingſgate 


(30) Of Laurence Jury, and st. Magdalen 


Milk -ftreet 

(31) Of St. — and St. Margaret New 
Fiſh-ftreet 

(32) Of St. Michael Royal and St. Martin 
Vintry 

(33) Of St, Matthew Friday-freet, and St. 
Peter Cheap 

(34) Of St. Margaret Patens,. and St, Gabriel 
Fenchurch - 

(35) Of St. — at Hill, and Se. Andrew Hub- 


(36) 07 Se. Mary Woolnothy and ** Mary 


Woolchurch 
(37) Of St. Clement Eaficheap, and I Mar- 
tin Orgars 
(38) Of St. Mary Ab-church, and Se. Law- 
rence Pountney 
(39) Of St. Mary Aldermary, on St, Thames 
Ee — 
(40) Of St. Mary le Bow, St. Rene e 
lane, and Alhailows Honey-lane 
(41 Of St. Mildred n. and St. Mary 
Cole church 
(42) Of St. Michael Wood- "ſtreet, — St, 
Mary Staining 
443) Of Sr. Mildred Bread- Areet, and St. Mar- 
garet Moſes - 8 


170 l. 


140 l. 
1721, 


1401]. 
1201, 


1401. 
1Co 1, 
200 l. 
1801. 
1801, 
1201, 
1701, 
1401, 
1501, 
1201, 
1201, 
1601. 
1401, 
1201, 


1;01, 


' 2001. 


170], 


100 l. 


ol. 


(44) Of 
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5 ) Of St. Michael Queenhyth, and Trini 1 
of Of St, . Old Filh-ftreet, — — 
regory . - 
(45) Of St. Mary Somerſet, and St. Mary 
Mounthaw - - 
(47) Of St. Nicholas Coleabby, and St. Nicho- 
las Olaves . - 1301, 
(48) Of St. Olave Jewry, and St. Martin Iron- 
monger-lane - 1 
(49) Of St. Stephen Walbrook, and St. Bennet 
rhog — — - 100 
(50) Of St. Swythin, and St. Mary Bothaw 140 l. 
(51) Of St. Vedaſt, alias Foſter's, and St. Mi- 
_ 160 I, 


chael Quern - 
| ſ. 2. 

Which reſpectiue ſums of money to be paid in lieu of tithes 
within the ſaid reſpeci ius pariſhes, and aſſeſſed as herein f. 
ter is directed, ſhall be the reſpective certain annual mainte- 
nance (over and above glebes and perquiſites, gifts and bequeſts 
to the reſpefiive parſon vicar and curate of any pariſh for the 
time being, or to their ſucceſſors reſpe/tively, or to others for 
their uſe) of the ſaid reſpective parſons wicars and curates, 
who ſhall be legally inflituted inducted and admitted into the 
reſpective pariſhes aforeſaid. 1. 3. | 

And for the more equal levying of the ſame upon the 
ſeveral houſes buildings and other hereditaments within 
the reſpeRive pariſhes, aſſeſſments were ordered to be 
made before July 24, 1671, upon all houſes, ſhops, ware- 
houſes, and cellars, wharfs, keys, cranes, water- houſes, tofts 
of ground (remaining unbuilt), and all other hereditaments 
whatſoever (except par ſonage or vicarage houſes ), the whole 
reſpettive ſum by this att appointed, or ſo much of it as it 
more than what each impropriator is by this at? imjoined to 
allow, ſ. 4, 5, 6, 7. ' 

And three tranſcripts of the aſſeſſments were to be 
made; one to be depoſited amongſt the records of the 
city, another in the regiliry of the biſhop of London, 
and another in the pariſh veſtry reſpectively, for a perpe- 
tual memorial thereof. / 8. 

The ſums aſſeſſed to be paid to the reſpeclius parſons vicars 
and curates, at the four mof1 uſual feafls, to wit, at the an- 
nunciation of the bleſſed virgin, the nativity of St. John Bap- 
tiſt, the feaf of St. Michael the archangel, and the nativity 
of our bleſſed Saviour, or within fourteen days after each of 


120L 


1101, 


1201. 


+ /ai the 
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thents thereof to begin and commence only from ſuch timg 
as the incumbent ſhall begin to officiate or preach as incumbent. 
l. 9. 

. ſhall pay what bona fide they haue uſed and 
aug bt to pay to the reſpeAive incumbents at any time before the 
ſaid late fire; the ſame to be computed as part of the mainte - 
nance of ſuch incumbent. ſ. 10. 

And if any inhabitant ſhall refuſe or neglet? to pay to the in- 
tumbent the ſum appointed by him to be paid (the ſame being 
laufully demanded upon the premiſes) ; it ſhall be lawful for 
the lard mayor, upon oath to be made before him of ſuch refuſal 
or neglics, to grant out warrants — or the officer or perſon ap- 

inted to collec! the ſame, with the afſiflance of a conſtable in 
thr doy time, to levy the fame by diſtreſs and ſale of the goods of 
the party ſo refuſing or neglecing; refloring to the owner the 
1#verplus over and above the faid arrears and the reaſonable 
charges of making ſuch diſireſs. ſ. 11. 

And if the lord mayor ſhall refuſe or negle to execute any 
of. the powers to him given by this att ; it ſhall be lawful for 
the lord chancellor or lord keeper, or two or more of the barons 
of the exchequer, by warrant under their hands and ſeals re- 
fpe8tively, to do and perform what the ſaid lord mayor might 


er ovght to have done in the premiſes. 1. 12. 


Provided, that no court or judge, eccleſiaſtical or temporal, 
all hold plea of or for any the ſum or ſums of money due and 
owing or to be paid by virtue of this act; other than the perſons 
hereby authorized to have cognizance thereof : nor fhail it be 
lawful 10 or for any parſon wicar, curate or incumbent, to con- 
vent or ſue any perſon affe Neu as aforeſaid and refuſing or ne- 
e te pay the ſame in any court or courts, or before any 
Judge or judges, other than what are authorized and appointed 
'by this act, for the bearing and nnn ng of the ſame, in 
manner aforeſaid. ſ. 14. 

Provided alſo, that it ſhall be lawful * the warden and mi- 
ner cum o, St. Paul's, pat ſon and prapristors of the rectory 
of the pariſh of St. Gregory aforeſaid, to rerrius and enjey 
all tithes oblationt and duties ariſing er growing due within the 
faid porifb, in as large and benefi:ial manner, as former ly they 
have or lawfully mig ht have done, ſ. 15. 

In the caſe, ex parte Savage rector of the united pariſhes 
of St. Andrew Wardrobe and St. Anne Blackfriars, and ex 
— Mood rector of St. Michael Royal and St. Martin 

intry, Which came before lord Hareburt on petition, 
Oct. 29, 1713, ſetting forth, that the petitioners had re- 
ſpectively demanded of _ inhabitants the reſpetive _ 
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and arrears for the houſes in their reſpective occupations, 
but they refuſed to pay the ſame, and that the petitioners 
applied to Sir Richard Hoare, lord mayor, for ſuch warrants 
as the act of parliament directed him to grant for levying 
the ſaid money, and he refuſed to grant ſuch warrants ; 
wherefore it was prayed that his lordſhip would grant the 
petitioners his warrant to levy the ſeveral ſums of money 
ſo reſpectively due to them, by diſtreſs and ſale of the 
goods of the defaulters. Lord Harcourt, thinking the 
matter of great conſequence to the London clergy in ge- 
neral, as no ſuch complaint ſinee the making of the act 
had been before made to the lord chancellor, or lord keep- 
er of the great ſeal, or to any two of the barons of the 


exchequer, deſired the aſſiſtance of Mr. Baron Bury, and 


Mr, Baron Price; and on the 2 Dec. following it came 
on again in their preſence, when it appeared that ſeveral 
of the quarterly ſums claimed by the petitioners became 
due and in arrear when the houſes ſtood empty, or were in 
the poſſeſſion of former tenants or occupiers thereof; 
and a queſtion thereupon ariſing, whether ſuch ſums ſo 
aſſeſſed upon the ſeveral houſes, for making up certain 
annual ſums of money to be paid in lieu of tithes, were 
become a fixed or real charge upon the houſes whereon 
they had been ſo aſſeſſed, ſo that the arrears which became 
due in the time of former tenants, or when the houſes 
were empty, might be levied on the ſucceeding tenants g 
the further conſideration of the petitions was adjourned to 
Dec, 23, upon which day the two barons certified their 
opinion, that by the ſtatute the ſums aſſeſſed on the ſeve- 
ral houſes are become real charges upon the houſes, ſo that 
the arrears which ought to have been paid by the former 
occupiers, or which became due when the houſes ſtood 
empty, may be levied by diftreſs and ſale of the goods of 
the preſent occupiers: and lord Harcourt declared he in- 
tirely concurred in opinion with the barons, and that the 
petitioners were at liberty to apply to him for warrants of 
diſtreſſes, as prayed by their petition, 3 4th. 639. | 
Andin the caſe, ex parte Croxall miniſter of the united 
pariſhes of St. Mary Somerſet and St. Mary Mountſhaw, 
Apr. 25, 1749; where the lord mayor had heard the par- 
ties, and was of opinion not to grant the warrant, and 
thereupon it was urged that the lord mayor's determina» 
tion was final, and nothing further could be done; lord 
Hardwicke ſaid, that the lord mayor's determination is 
final only in caſes of appeal brought before him, but 
| ; Oo 3 here 
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here the only act he has to do is to iſſue his warrant, 


which having refuſed to do, the lord chancellor held that 
he had juriſdiction to inquire whether the lord mayor had 
done right in refuſing the warrant, and if of opinion the 
lord mayor had done wrong, he could then iſſue his own 
warrant for levying the aſſeſſment. bid. 

[In ſome places, particularly in the neighbourhood of 
London, though not within the city, and therefore not 
within the 37 H. 8. a ſum of money is paid for each 
houſe, in the nature of a. modus decimandi. See Hobart 10. 
and Dr, Grant's caſe, 11 Rep. 15. In Poceck v. Titmarſp, 
Bunb, 102. it appeared that this payment, which was 128. 


per houſe, was the only proviſion for the vicar of St. Sa- 


wiour's Southwark; and the court decreed an account 


without directing an iſſoe.] 
For the ſtipends of the miniſters of the fifty new 
churches, proviſion is made by the ſeveral acts of par- 


liament relating thereunto, to be raiſed from the duties 


on coals, 

There are moreover ſeveral particular ſtatutes for par- 
ticular churches, in London and elſewhere. 

After all, theſe pecuniary compenſations, however rea- 
ſonable at ficſt, muſt in proceſs of time become inſufti- 
cient, as the value of money decreaſeth. And this hath 
been the caſe of all modus's ; which, at the time of their 
commencement were the real value of the tithes, Oh 
the other hand, it muſt be acknowledged, that the pay- 
ment of tithes in kind is in many reſpects troubleſome 
and inconvenient. If a method could be eſtabliſhed, 
that the miniſter ſhould receive an equivalent durable, 
and not liable to diminution by the fluctuation of money, 
the people generally would be defirous to purchaſe their 
tithes at the higheſt ſuppoſable eſtimation ; which if em- 
ployed in a purchaſe of land, the value thereof would con- 
tinue in proportion as the tithes would have done, for- 
aſmuch as the annual rent of the land will always be ac- 


cording to its produce. 


* 
Form of a leaſe of tithes. 
*HIS indenture made the | day of =n— in the year 
— — between A. B. rector of the pariſh of —— in 
the county of —— of the ane part, and C. D. of in 


the pariſh 7 > comes. Os * 
20 | ol ner 


— 
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other part, Witneſſeth, that the ſaid A. B. for and in con- 
deration of the rent hereinaſter reſerved and contained, Hath 
- demiſed, granted, and to farm lt, and by t'e/e preſents dath 

demiſe, grant, and to farm let, unto the jaid C. D. his exe- 
cutors, adminift ators, and aſſigns, All and all manner of 
tithes of corn, grain, hay and herbage, yearly growing in- 
- creaſing or happening within the ſaid pariſh of and all 
profi.s of what kind ſoever belonging io the par ſonage or rectary 
there : To have, hold, receive, and take all and every the ſaid 
tithes and profits unto the ſaid C. D. his executors adminiſtra- 
tors and aſſigns, from the day of the date of theſe preſents, for 
and during and unta the full end and term of twenty-one years 
from thence next enſuing, and fully to be compleated ; if he the 
ſaid A, B. ſhall jo long continue rector of the ſaid pariſh of 
. Vielding and paying therefore yearly and every year du- 
ring the ſaid term, unto the ſaid A. B. and his aſſigns, the 
rent or ſum of at and upon the days by even 
and equal portions, Provided always, that if the ſaid rent 
er any part thereof ſhall be behind and unpaid by the ſpace of 


the payment thereof, then this preſent demiſe and every thing 
herein contained ſhall ceaſe, determine, and be void. And the 
ſaid C. D. death for himſelf, his executors adminiſtrators and 
aſſigns, and for every of them, covenant promiſe and grant to and 
with the ſaid A. B. his executors and adminifirators, and to 
and with every of them by theſe preſents, that he the ſaid 
C. D. his executors adminiſtrators or aſſigns, ſhall and will 
from time to time, and at all times during the continuance of 
this demiſe, well and truly pay and ſatisfy the rent aforeſaid, at 
the days and times afor:ſaid appointed for the payment thereof ; 
and alſo ſbail and will pay and diſcharge all taxes which hall 
be impoſed upon the ſaid demiſed premiſes, or in reſpect thereof, 
by att of parliament or otherwiſe. And the ſaid A. B. for 
himſelf his executors and adminiſtrators, and every of them, 
doth covenant promiſe and grant to and with the ſaid C. D. 
his executors, adminiſtrators, and aſſigns, and to and with 
every of them by theſe preſents, that for and under the rents 
and covenants hereinbefore reſerved and contained on the part 
of the ſaid C. D. his executirs adminiſtrators or aſſigns to be 
paid and performed, he the ſaid C. D. his executors admi- 
niſtrators and aſſigns ſhall and may have, hold, and enjoy the 
tithes and premiſes aforeſaid, and every part and parcel thereof, 
during the ſaid term hereby granted, without any let, trouble, 
moleftation, interruption, or denial of him the ſaid A. B. or 


his aſſigns, or any other perſon or perſons claiming or to claim 


by, from, or under him. In witneſs wheresf the _ 


days after the days and times appointed and limited for 
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theſe preſents have interchangeably ſet their hand: and ſeals thy 
AB. * 


day and year finſt above written. 


Signed, ſealed, and delivered (hav- C. D. 

ing been firt duly lamped) in the | 

preſence of E. F. 
G. H. ' 4 

Note, it is ſaid generally in ſome books, that a verbal 
leaſe of tithes is not good. Others ſay, that tithes may 
be granted for one year without deed, but no longer, 
Others diftinguiſh, and ſay, that a grant of tithes even 
for one year is not good by way of leaſe, but may be good 
by way of fale, Others, to the like purpoſe, affirm, 
that if the parſon agrees with the pariſhioner, that ſuch 
pariſhioner ſhall keep back his own tithes for a year, this 
is a good bargain by way of retainer ; but if he grants to 
him the tithes of another, tho' it be but for a year, it is 
not good unleſs it be by deed, Cro. Ja. 613. 1 Rell; 
Rep. 174. God. 354. Freem. Rep. 234. 2 Brownl, 17. (4) 

And by the ſeveral ſtamp acts, ſuch leaſe (for whatever 
term it is made) muſt be on a 7 s, ſtamp. in; 

In the caſe of the Archbiſhop of York and Dr. Hayter 


| againſt Sir Miles Stapleton and others, Feb. 21, 1740; the 


archbiſhop was intitled, in right of his fee, to the rectory 
of Mitton in Yorkſhire; and granted a leaſe for three lives 
to archdeacon Hayter, who made a derivative leaſe to one 
Taylor. And this bill was brought by the archbiſhop 
and Dr. Hayter, for an account of tithes in kind, and to 
eſtabliſh the cuſtom of ſetting out the corn in ſtooks, It 
was objected, that there is no foundation for this bill, be- 
cauſe Dr. Hayter having made a leaſe to Taylor, is not in- 

titled to any account, and cannot maintain a bill to eſta- 
bliſh a cuſtom of ſetting out in ſtooks or ſtacks, which is 
a mere right, By the lord chancellor Hardwicke: I am of 
opinion, the bill to eſtabliſh the cuſtom is well brought: 
and that the perſon who is intitled to the inheritance is pro- 


(%) Tithes may be leaſed ; but a leaſe for more than one 
year muſt be by deed, as they are not capable of livery and 
ſeiſin, but lie merely in grant. 3 Bac. 46. 338. where it is 
added, that, to make a leaſe for a year good, it ought not to 


be entered into till after the corn is ſown; for then ſuch 


agreement is in the nature of a ſale or chattel in fe, which 
needs no writing. A leaſe of tithes by deed ** for all the 
time the leſſor ſhould continue vicar,” is good, as an eſtate 
for life, determinable on the event of his ceaking to be vicar. 


Brewer v. Hill, 2 Anft. 413. 
perly 
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Tithes, 
perly made a party, notwithſtanding the tithes themſelves 
were out in leaſe at the time for which the account is 
prayed ; for otherwiſe, it might introduce great inconve- 
niencies by a colluſion between the leſſees and the occu- 
piers ; and that à bill may be even brought, without pray- 


ing an account, to eſtabliſh à mere right only, appears 


from the common caſe of bills for eſtabliſhing modus's, 
And therefore I. ſhall direct an iſſue to try the cuſtom, 
2 4th. 136. 


Title for orders, See Ordination. 
Toleration. See Difſenters. 
Tomb Stones. See Burial. 

1 Tranſlation, See Biſhops. 
Tranſubſtantiation. See Lozd's Supper. 
T regs pa the church yard. See Church. 


Trentals, 


TE ENTALS, trigintalia, were maſles for ſouls 
departed, to be ſaid thirty times in ſuch order as 
ſhould be appointed; or for thirty days together ; or 
otherwiſe every thirtieth day: according to the direction 
of the donor or founder, who inſtituted a ſtipend for that 


purpoſe, 


» 22 


ROPER, troperium, is the book which containeth 
the ſequences, which were devotions uſed in the 
ny (+ after reading of the epiſtle. Lindw, 251. 


— 


2 


* 


4 
Tunic. 

TUNIC, tunica, was the ſubdeacon's garment, which 

he wore in ſerving the prieſt at the celebration of the 


maſs, Lindw. 252, n 


= 


, 


Copies of wills. 


ADDEN DA, 


3 . 
After Title Stamps as it ſtands at preſent, page 
| 377 of this Volume. | 


BY ſtatute 37 Geo. 3. c. 90. the following additional 
ſtamps are impoſed : viz. On 1 

Any admittance, or inſtrument for admitting, of any 
proctor, the ſum of 81. Pets; 

Bonds given by executors and adminſiftrators ; where 
the eſtate to be adminiſtered ſhall exceed the ſum of twen- 
ty pounds, 3s.” CITY 2 

Any collation to be made by any archbiſhop, or other 
biſhop, or any preſentation or donation which-ſha)l paſs 
the great ſea] of Great Britain, or which ſhall be made by 
any patron whatſoever. of or to any benefice, dignity, or 
ſpiritual or eccleſiaſtical promotion whatfoever, 61. 

Any copy of any will, 3d. (per ſheet of go words)*. 

Any ditpenſation to hola two eccleſiaſtical dignities or 


| benefices, or both a dignity and benefice, or any other 


diſpenſation or faculty, from the lord archbiſhop of Can- 


_ terbury, or the maſter of the faculties for the time being, 


Inventories of 
po" ds, ſuraiture, 
&c. 


Proba tes. 


— » 


101, g 
Any exemplification whatſoever that ſhall paſs the ſeal 


of any court, 11. 


Any inſtitution or licence that ſhall paſs the ſeal of any 
archbiſhop or biſhop, chancellor or other ordinary, or any 
eccleſiaſtical court whatſoever in England, or any writ 
or inſtrument for the like purpoſe, with any ſuch inſtitu- 
tion or licence that ſhall be paſſed or made by any preiby- 
tery or other ſpiritual power in Scotland, 15s. 

Any inventory or catalogue of any furniture, goods, of 
effects, made with reference to any agreement, or for the 


ſecurity of any perſon, 28. 6d, * 
iniſtration for 


Any probate of a will or letters of adm 
any eftate of or above the value of three hundred pounds, 
the ſum of 21. 10s.; where the eſtate is of or above the 


value of fix hundred pounds, the further ſum of 11. 108.; 


* 
* 


and where the eſtate is of or above the value of one thou- 
ſand pounds, the ſurther ſum of 20 and where the eltate 
r | d 


* „ 
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Witch 3 d. per ſheer before ; making 6d, 
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. 


the value of five thouſand. 
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1 g , 
4 = $ 


* ®appenD&A 577 


is of or above the vile of two thouſand pounds, the 


further ſum of 4; and where the eſtate is of or above 
ds, the further ſum of 51.; 
and where * eſtate is of or above the value of ten thou- 
ſand pounds, the further ſum of 51. 
Any appeal from the courts of admiralty either in 
England or Scotland, the court @f arches, or the Preroga- the cours of 


tive Courts of Canterbury or York, 61. admiralty, &c. 


And it is by the ſaid ſtatute 37 G. 3. c. go. enacted, 
that every perſon who ſhall adminiſter the perſonal eſtate 
of any perſon dying after the paſſing of this act, or any 
part thereof, without proving the will of the deceaſed, or 
taking out letters of adminiſtration of ſuch perſonal eſtate, 
within fix calendar months after the death of the perſon fo 
dying, ſhall forfeit and pay the ſum of gol. to be reco- 
vered in his majeſty's court of exchequer at Weſtminſter, 
for offences committed in England, of in his majeſty's 
court of exchequer in Scotland, for offences committed 
in Scotland; one moiety of ſuch penalty or forfeiture, if ſued 
for within the ſpace of ſix calendar months, to be to his ma- 


jeſty, his heirs or ſucceſſors, and the other moiety to the 


perſon or perſons who ſhall inform or ſue for the ſame, 


END OF THE THIRD VOLUME, 
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